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PREFACE 


AS  the  profcffion  may  e'icptSt  fome  account  of  the  au- 
thenticity of  the  manufcripts  from  which  this 
work  is  taken,  I  think  it  neceflary  to  fav  that  they  are 
unqueftionably  the  hand-writing  of  Lora  Chief  Jufticc 
IVtiUs  himfelfy  that  they  were  bequeathed  by  him  to  his 
fon  the  late  Mr.  Juftice  fFii/es,  and  by  him  to  his  foa 
the  late  Mr.  Edivar J  fFilleSf  from  whom  they  came  into 
the  poiTeffion  of  his  two  furviving  brothers,  who  have 
entmfted  them  tome  for  publication. 

Though  I  am  aware  that  indifcretion  has  been  juftly 
imputed  to  fome  publiihers  of  Reports  from  (he  manu- 
fcript  notes  of  their  ancefiors,  which  they  had  taken  for 
private  ufe  only,  and  in  ibme  inftances  at  early  periods 
of  their  profeifional  lives,  it  appears  to  me  that  the  pre- 
fent  publication  will  neither  commit  the  reputation  of  the 
learned  Judge  whofe  name  is  prefixed  to  it,  or  be  liable 
to  the  objeflion  that  isfometimes  deferyedly  raifed  againft 
the  publication  of  podhumous  works. 

Having  attentively  fiudied  the  writings  and  deciiionsof 
this  great  Judge,  I  think  that  the  publication  of  thefe 
determinations  will  occaiion  his  name  as  a  Lawyer  to  be 
held  in  as  high  ellimation  in  fucceeding  ages  as  it  was  in 
the  time  when  he  lived. 

The  prefent  work  differs  from  the  generality  of  poft- 
humous  works  in  this  refped,  that  the  different  parts  o£ 
it  were  not  only  written  by  the  Chief  Juftice  for  the 
purpofe  of  making  them  public,  but  for  the  moft  pare 
they  were  adually  publiihed  to  the  profeflion  by  himfelf. 

That  the  Lord  Chief  Juftice  intended  them  for  publi-> 
cation  in  this  mode  is  apparent  from  the  very  careful  and' 
regular  manner  in  which,  to  a  certain  period,  he  copied 
out  his  own  judgments  in  feparate  note  books  after  he  had 
written  them  on  the  paper  books  belonging  to  the  parti- 
cular cafes  :  And  declarations  of  fuch  an  intention  were 
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tft«  Thofe  which  are  taken  verbatim  from  the  Lord 
Chief  Juftice's  manufcripts ;  and  the'y.are  either  the  judg- 
ments of  the  court  which  he  publicly  delivered^  contain- 
ing as  well  his  own  abridgment  of  the  record  or  fpecial 
xal'e  as  the  reafons  on  which  the  opinion  of  the  court 
was  founded,  or  cafes  of  which  he  wrote  an  account 
in  his  own  note  books  after  the  cafes  had  been  deter- 
mined. 

2dly,  The  judgments  of  the  court  which  he  gave,^ 
without  his  own  abridgment  of  the  records  ;  the  records' 
in  which  cafes  I  have  abftraAed  either  from  the  original 
records  or  from  the  paper-books.    • 

3dly,  Cafes  taken  from  (hort  notes  of  the  Lord  Chief 
Juilice's  manufcripts,  tlie  records  b^ing  abridged  by  my- 
fclf. 

4thly9  Thofe  where  nothing  more  appeared  on  the 
Lord  Chief  Juftice's  paper  books  than  (imply,  *'  judg- 
ment for  the  plaintiff'*  or  ••  for  the  defcnaant,"  &c. 
the  records  of  which  cafes  I  have  abridged,  and  the 
opinions  of  the  court  I  have  taken  from  other  quartet^ 
and  added  in  the  notes. 

Throughout  the  whole  it  may  be  obferved  th^t  the  lan- 
guage of  the  Lord  Chief  Juftice  is  printed  between  in- 
verted commas. 

The  notes, to  this  fVork^  (except  where  they  confift  of  re- 
ferences to  cafes  already  in  print  and  to  tome  very  mo- 
dern decifions)  may  alfo  be  arranged  in  four  clafles : 

id,  Thofe  of  the  Lord  Chief  Juftice,  diilinguifhed  by 
"  MS.  Lord  Chief  Jurtice  ;r///«/' 

2dly,  Manulcript  cafes  colledked  from  various  quarters, 
in  the  pofleflion  of  the  Lord  Chief  Juflice,  to  many  of 
which  he  referred  himfelf;  anM  they  are  diftinguiihed 
thus  •*  MS.  Coll.  Lord  Chief  Juftice  ;r///«." 

jdly,  Manufcripr  notes  of  Mr.  Baron  (afterwards  Mr. 
Juitice)  ff'm,  Fortefcue^  m  his  own  hand  writing  ;  thus 
marked  **  MS.  Mr.  Juftice  tVm,  Fortejcue,'' 

4thly,  Notes  taken  by  the  late  Mr.  Judice  Abney^  af- 
terwards copied  by  his  clerk  ;  thus  diflinguifhed  *^  MS. 
Abntj,  J."  . 

In  prefenting  this  work  to  the  public,  my  chief  ap- 
prehenijon  is,  that  the  notes  may  in  fome  in  (lances  be 
deemed  to  be  either  too  long  or  ill  arranged,  though  my 

object 


.(  «  ) 

ch}6&  has  been  to  comprefs  them  :  but  thofe  only,  who 
have  underuken  a  wt)rk  of  this  kind,  know  the  difficulty 
attending  it.  •  And  I  cannot  but  be  confcious  that  what- 
ever merit  iher»  ma^  be  in  this  work,  i%  is  the  merit  of 
the  Lord  Chief  Juftice  ;  whatever  demerit,  it  belongs  to 
myfelf.  Owing  partly  to  the  neceffity  of  decypkering 
and  tranfcribing  myfelf  the  manufcripts  of  the  learned 
Chief  Juftice  which  are  in  a  character  peculiar  to  himfelf, 
it  has  been  however  my  occupation  as  well  as  my  amufe- 
jnent  during  the  vacations  of  ieveral  years  paft ;  and  with 
all  its  imperfections  I  nowcommitit  to  the  examination 
of  a  liberal  Profeflion. 
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Brick    againji    SmiIh; 

1737. 
[M.  8  Geo.  IL  Roll.  1283  ]  ^^FridTT^ 

TMay  soth* 
HE  opinion  of  thd  Court  was  thus  delivered  by     n  *!«.   ^ 

▼ife  CO  A. 

WUles^  liord  Chief  Juftice.     <<  In  formedon.     This  and  hit 
caafe  was  fpoken  to  the  hft  term  fa  L  beirtfor 

*  *     '^  ever,  and  if 

he  die  with- 

The  a£lion  was  brought  by  Pbi/ip  Brice  againft  Gerard  out  iffue 
Sm/M  for  four  mefluages  and  one  acre   of  land  in  Old^^^^^ 
Brentford.     The  caufe  was  tried  before   Lord  Ch.  Juft.  a^  taket'iii 
EtRE  17th  February^  8  Geo.  i. ;  and  a  irerdift  was  given  eftate-uil. 
for  the  plaintiff,  but  a  cafe  was  refervcd  for  the  opinion  Ji^  PJ^"** 

,     ,      A  ^_   r        '  '^tiffin  for- 

of  the  Court  on  thefe  points  )  medon 

elided  un* 

Firft,  Whether  th^c  was  fufEcient  proof  of  the  will  ^^%^' 
of  Pb'Uip  BrUe,  the  grandfather  of  the  plaintiff,  under  which  was 

anoezed 
10  the  will  a  coadicion  t&  pay  •  fum  of  money ,  in  the  declaration  he  ooly  fet  forth 
the  deTife,  not  the  condition,  and  held  to  be  no  objedioo. 

The  atteflation  of  ji   will  of  land  n^ed  ndt  (Ute  that  the  wicneflet  fubfcribcd  tbcif 
namet  io  the  prelence  of  the  teftator. 

(m)  By  HmnHms  Sctk,  for  the  plaintUT  and  by  CbappU  King's  Sen^ 
for  the  defendant ;  it  bad  been  arsued  before  by  IVrigbt  Serjr.  for  ths 
lonncr  and  Mjtt  Sxd^%  Sexjt*  for  the  latter. 

B  whom 


'(•-v,!      *t^    r   -ri«    ^t    4wt    .1   ;.»•  iffcttirca    .lat  :zeT-•|al- 


'. 


•#»'i^  i^r^f^^-^Wi^    n   fi^  f^-Mir       h.f    icrac   iiu.sr  Tr*:cn     nt 


f  or.fli^       <;  ir;tip:-   til*   iffyitt    "U'   hc    vil    i: 


.:,.•  ''  ^\^\  -""w^  'I>^.    »  *i   vn  vtU   zr^v^aUr  -nu  riar  iic 

'i  iff*  -v^ftfin  ^4'  fit*^  f^t\\,  i'1  ht  M%  tU^.y  relate  to  che  prctenc 

?h*'ht'ftit  '^f''  "  t  fl,f^^  '^'''l  tUi^ih  unto  injr  fan  P^';^  ^rk^ 
M^f^  ,•«•!«  fIfA.  ^fflf^f  /^f  fh#'  |y|;iiMfff )  all  that  mj  freehold 
Iff  Iffftff/-  tif  thht  utMti  MM'I  (o  ffiti/.li  ofiltc  fieehold  belong- 
IM^  tiiHhuhin  r«*  fl'v'lf  lif*  /r^'in  Hic  (laket  there  driven  into 
Mr^  t«r««4frf  tM't  f^M^fi^tl  \uUt  ihn  livrr  there  on  the  eaft 
l'l()/l(  Hf»- fh*>  |OMtfi(f*«  )fM|iM'niiiti)  from  and  after  the 
fJM  »i(»<  fil  iMjr  w)t»>  A/ittg*itfi  Hlilo  itin  faid  PA///^  Brice 
my  |hh  ^hiI  lij«  li»>li«  Imi  »iv(«ii  on  (liiii  condition  that  he 
iIhII  )4iy  inMM  hiy  Imm  /I'tl/i^tm  lUnf  jpl.  within  one  year 
•ilM  I  Ho*  il».>til«  h)  my  svllii|  uiitl  \\\  rale  hc  fliall  not  pay 
lltM  U\\\  f «/ ,  iliHi  I  i^iVM  iliti  liMhP  unto  my  fon  fVtUiam 
l^ii'^  Iimm|hv  iIim  uMikiMul  iiiuhtK  iittiil  he  be  fully  faiis- 
lt>ill(U  Uiil  i^'  liihl  MM  |«th^»ii/*  Thrn  he  gives  fcvcral 
\y\\\x  I  w \\\  iMt  mU  lit  l^^viul  niluM  oC  hU  lvM)$  and  their  heirs 
\\*\  Ml  (  I  liiiH  litllu^^  ihi«  ( U\\\^  \  **  hrm  my  will  and 
iuih>l  r«  iImi  \\\%.\W  a\\\  \A  \\\s  Uid  chiKli'Cn»  unto  whom 
I  luN*  l>tv|v(i^(lu^l  M\\  sA  Mi\  \\\\\  ot  i\>pvhold  eftatcs, 
'.'.!.'  •4i«  n'.^^i  .  H,.^  \\\^\\  I  ^k^r  thcclUtcot'  him  or  them 
^**  \l\  \\\^  ^uUx'  hu  ^^  Oi^  w  \\^\\  hvn*  toi  ever**' 
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The  qacflfion  is  whether  by  the fc  *  words  Philips  the      1737 
(Icvifee,  had  an  eftate   in  fee  or  in  tail  ?  and  this  was  di-  '    ^ 
vided  into  two  queftions  ; 

I  (I,  Whether  he  would  have  had  an  eftatc-tail  in  cafe 
the  remainder  had  been  devifed  over  to  a  ftranger  ?  idly. 
Whether  devidng  it  over  to  the  right  heirs  of  the  perfoo 
fo  dying  without  ifliie  makes  any  difference  ? 

K%  to  the   fird  quellion ;  it  cannot  be  doubted  now, 
afrcr  fo  many  folemn  refolutions,  but  that  if  a  man  de-* 
vife  an  eftate  to  J.  and  his  heirs,  and  afterwards  in  his 
will  give  his  edate  to  another  in  cafe  A.  dies  without 
iflue,  the  fubfequent  words  reduce  A.'s  eflate  only  to  an 
eftate-taily  and  reArain  the  general  words  *' heirs"  to  fig-* 
nit'y  only  *'  heirs  of  the  body."     So  likewife  if  a  man  de- 
vifc  ao  eflate  to  A,^  or  to  A,   for  life,  without  faying 
more,  and  afterwards  in  the  fame  will  devife  the  eftate 
to  another  in  cafe  A.  dies  without  iffue,  thefe  fubfequenC 
words  will  enlarge  ^.'s  eftate  by  implication  and  give 
him  an  eftate-tail.    And  this  is  founded  upon  thefe  known 
rules,  that  the  intention  of  the  teftator  fhall  alwavs  take 
place  in  the  conftni£lion  of  wills  fo  far  as  it  can  be  coU 
ledled  from  the  will  itfelf,  and  if  it  be  not  contrary  to 
the  rules  of  law ;  and  that  the  priority  or   pofteriority 
of  words  in  a  will  [a)  is  not  at  all  regarded,  but  that  the 
whole  will  muft  be  taken  together  to  find  out  the  intent 
of  the  teftator.     The  cafes  of  Soulle  v.  G/rr^r^  M-epor ted 
in  Cr^.  EliZ'  525,  Dutton  v.  Entrant  reported  in  Cfo.Jacs 
427,  2lv\A  fVhalUy  y .  Reede  2r\A  Mall  \i\  I   Lutw.  804   and 
Si  I,  cited  by  my  Brother  Hawkins  counfel  for  the  plain- 
tiff, and  many  other  cafes  that  might  be  cited,  are  cafes 
cxprefs  to  this  purpofe.     But  this   point  has  been  now 
fo  often   determined,  that  my  Brothct  Chappie^   who  was 
counfel  for  the  defendant,  did  not  feem  much,  to  difpute 
it. 

adly,  But  he  feemed  chiefly  to  rely  on  this  diftinflion 
that  though  it  would  have  this  conftrudtion  in  cafe  the 
remainder  had"  been  devifed  over  to  a  ftrangcr,  it  will 
be  othcrwife  in  the  prcfent  cafe,  becaufe  the  remainder 

(«)  The  fame  rule  tUb  obuint  in  the  coDftmltion  of  detdt>  I^p/* 
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is  dcYifcd  over  to  the  heirs  of  the  perfon  fo  dying  with- 
out iflue  (a).  But  this  difiin&ion,  though  it  fcems  ar 
firft  to  be  of  fome  weight,  when  coofidered  makes  no 
difference  either  in  reafon  or  law.  Even  in  grants,  where 
words  are  conftrued  much  AriStcT  than  in  the  cafe  of  a 
will,  if  there  be  words  that  create  an  eftate-tail,    the 

Sraniee  will  have  an  eftate-tail,  though  the  next  remajn- 
tt  be  limited  to  his  heirs.  And  nothing  it  more  com- 
mon in  fettlements  than  to  limit  an  eftace  to  a  man  and 
the  heirs  of  his  body,  remainder  to  his  right  heirs  ;  and 
for  this  plain  reafon,  to  prevent  his  difmheriring  his 
ifiiie  except  by  fome  fdemn  a3  done  in  his  life-time. 
If  fo  plain  a  point  wanted  the  authority  of  any  cafes, 
the  cafe  of  Turnman  v.  Cooper^  Cro»  Jac,  476.  and  fcve- 
ral  cafes  mentioned  in  2  RoL  Abr,  66  and  68,  are  cafes  in 
point  to  this  pm-pofe.  It  is  faid  in  Co.  Lit-  21  and  in 
jfltiam'scak  8  Co.  148.  that  if  a  man  by  deed  grant  an 
eAate  to  a  man  and  his  heirs  to  hold  to  him  and  the 
heirs  of  his  body,  he  ihaH  have  only  an  eftate-tail,  and 
not  even  a  fee-fimple  expedtant  unlefs  the  remainder  be 
limited  to  his  heirs :  but  that  if  it  be  granted  to  one  and 
the  heirs  of  his  body  to  hold  to  him  and  his  heirs,  he 
iliall  then  have  an  eflate-tail  and  a  fee-fimple  expedant. 
And  the  prefent  cafe  arifmg  on  the  words  of  a  will  is 
much  (Ironger  as  to  this  conllru£lion4 

We  are  therefore  atl  of  opinion  that  PAilip  the  father 
of  the  demandant  took  only  an  edace-tail  by  the  words 
of  the  will,  and  confequently  that  the  verdi3  being  for 
the  demandant  but  the  poftea  being  ftayed  till  the  opi- 
nion of  the  Court  was  had  it  mud  now  be  delivered  to 
the  demandant,  in  order  that  he  may  enter  up  his  judg.<^ 
mcnt  {a)." 

(a)  By  tfic  wordt  '«  die  withdut  iflue*'  the  devifor  mu(k  ehhcr  have 
meant,  <*  dying  without  l;eirt  of  the  ho^j,**  or  without  heirs  gcner«)ly  ;*' 
but  to  fu|}pore  that  he  ufed  thofe  words  in  the  latter  fenfe  would  be  to 
fuppofe  that  he  intended  to  devife  the  lands  <'  to  his  Ton  F*  BrUe  and  hit 
heirs  for  ever,  and  if  he  die  without  fuch  heirs  then  to  the  fame  heirs." 
There  fecms  therefore  lefs  doubt  refpe&iog  the  devifor's  intention  in 
liich  a  cr.fe  than  in  the  ordhiary  cafe  of  a  Ihnitction  over  to  mfti^tuiger 
afte   <*  a  dying  without  iflue  by  the  firft  taker*^' 

{b)  'I  his  oife  is  reported  in  Cm*.  Rep.  359.  and  %  Eq,  Ca*  Mr  317. 
//•  33  ;  hot  no  notice  is  taken  of  the  fecond  point  of  thin  cafe  in  either  of 
thnfe  reports,  not  do  the  reafons  gfven  bv  the  Court  there  appear. 
There  is  alfo  a  little  inaccuracy  in  them  both  in  the  firft  point,  in  faying 
that  *'  00  fnbfcription  wu  figned  fealed  and  publiflked  &c,  but  only  the 
^Mtnet  of  the  witneflet  fobfcribed ;"  the  atteiUtion   was  thus  *<  Signed 

fcMled  pubiUhed  and  declared  by  the  €uA  te(Uiot  to  b«  bi&  UCt  will  and 

tdUmtntiti  the  prefeocc  of  ttt,  J.T.*  ].T.,  I?.li:' 
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'737- 
William  Harvey  agamfiGEORoz  Stokes.    ^ ■  ■■-■  v "^.J 

•^  Eaacr 

Tctbi^" 

[E.  7  Geo.  a.     Rol.  934.]  'o  Gto.  «• 

May  aift. 

H  E  opiDioD  of  the  Court  w;is  thus  given  by  To  debt  o 

a  replevin 

fTi/Us  Lord  Chief  Jufliccf.     *•  This  comes  on  upon  the  ^°^^»  ^«- 
dcfcadani's  demprrer  ro  the  plaimiflF's  replication,  .  p!aid«[that 

A.  (the 

Debt  on  a  bond  for  1^0/.  entered  into  by  the  defendant  panyrepl^. 
to  the  plaintiff  a^  (hcriff  of  ^he  ^ountjr  of  Effex  3d  of  ''y*"^)  d»<i 
AfuTfA  173^.  .  hufu'ir 

The  defendant  prays  oyer  of  the  condition,  which   11  and  that  no 
that  **  if  the  above  bounden  Rebecca  Stetes  (hall  appear  at  return  of 
the  next  county  court  to  be  holden  at  fVitham  or  elfe  where  ^^"^  ^******* 
in  the  faid  county  of  Efjix^  and  then  and  there  do  profe-  judged  "to 
Ciilc  her  adion  with  cflfcft  againft   Thomas  Hawkins  gen-  B    (the 
tleman  for  taking  and  unjuftly  detaining  her  cattle  goods  P*''5  ^'^■ 
&c,  and   do  alfo  make  return  thereof,  if  return  thereof  l^i^ln*"!  ^^' 
ihall  be  adjudged  bylaw,  and  alfo  do  fave  harmle/*s  and  plied  that  « 
iodemnihed  the  faid  (herifF  his  under-ftieriflF  deputies  and  ^*^\»rn  wat 
bailiffs  touching  and  concerning  the  replevying  and  delive-  ^J"^K<=<*  to 
Tj  of  the  faid  cattle  &c,  then  this  obligation  to  be  void  &c."  thclcfoX" 
iVnd  pleads  that  the  plaintiff  ought  not  to  have  his  a£libn/^'<^  B.  did 
againft  him,  for  that  Rebecca  Stokes  in  the  condition  named  ^^^  "^^^ 
did  appear  at  the  next  county  court  held  after  making  the ««  and  thh 
(aid  bond  viz.     1 3th  oi March  1 732,  and  then  and  there  did  ^«  u  read/ 
profecuteheraf\ion  witheffe6\  againfl  the  faid  TlhomasHaw-  1^  ^'J^-^y 
kins  in  the  faid  condition  mentioned  for  taking  and  unjuftly  ciai'demu'rT 
detaining  her  faid  cattle  goods  and  chat^ls  in  the  fame  con-  rer,  for  that 
dition  mentioned,  and  that  no  return  thereof  was  adjudg-  ^l*^  P**">- 
ed ;  and  alfo  that  the  faid  ftieriff  his  under  (heriff  deputies  vfrified  hU 
and  bailiff  or  any  of  them  have  not  been  damnified  touch-  replication; 
ing  or  concerning  the  replevying  or  delivery  of  the  faid  —Held, 
cattle  goods  and  chattels  or  any  of  them  ;  and  this  hp  is  '^^^'y)*"^ 
ready  to  verify  ;  wherefore  he  prays  judgment  &c*  (houid  b« 

taken  to 

The  plaintiff  replies  that  the  plaint  and  a£lion  in  the  n**;** 
faid  condition  mentioned  wefc  afterwards,  to  wit,  on  the  JTI'-^ '  ^°*^ 
Morrow  of  the  Afcenjion  of- our  Lord  in  the  fixih  year  of  no  ▼erifica- 

tion  w?.ft 
Mccffuy.  it  betn^  in  the  ne^tive  ;  %d)y,  that  the  miikikc  of  the  name  of  B.  for  A. 

fimic  of  demurrer.    Com-  Rep.  ^66.  g.  L\  *  *       ^  aui^uca  a\ 

the 


i  EASTE&  TERM,  lo  Ge«.  IL    C.  P. 

1737.  the  reign  of  his  prcfent  Maje&y  removed  by  hisMajefty's 
fc^^^h/  writ  of  recordari  into  his  Majefly's  Court  of  Cornmoa 
HARVEr     picas*  and  thereupoo  fuch  proceedings  were  had  in  this 

^o&L*  ^^"^  ^*^  afterwards,  viz  in  Trhuty  Term  lixth  and 
feyeoth  of  his  faid  Majefty's  reign  by  reafoo  of  the  default 
of  the  laid  Ribecca  it  was  coofidered  bj  this  court  that  the 
laid  Rfbccca  and  her  pledges  of  profecotion  in  that  behalf 
Aottld  be  in  mercy,  and  that  the  faid  Thmmas  Hmvkhu 
ibould  be  wjthottt  day,  and  that  he  (hould  have  return  of 
the  cattle  goods  and  chattels  afbrefaid,  as  by  the  record 
thereof  remaining  in  this  court  here  doth  more  folly  ap« 
pear ;  and  therefore  the  faid  Rjtbecca  did  not  profecute  her 
aAioD  with  tSzQi  ;  neverthtUfs  the  faid  Thomas  did  mt 
make  return  of  the  faid  goods  and  chattels  acconHng  to  the 
tenor  of  the  faid  condition  of  the  faid  hond;  and  this  he  is 
ready  co  certify ;  wherefore  he  prays  judgment  &c. 

The  defendant  demurs ;  and  for  caufe  of  demurrer 
/hews  that  the  faid  William  hath  not  verified  his  faid  re* 
plication,  and  for  that  the  replication  is  uncertain  and  with** 
out  form. 

Two  objcSions  {a)  were  taken  by  the  counfel  for  the 
defendant ; 


murrer. 


Secondly,  that  the  breach  afligned  in  the  replication  is, 
Thomas  dia  not  make  return  of  the  faid  cattle  goods  and 
chattels  according  to  the  tenor  of  the  condition  of  the  faid 
bond,  'indead  of  Rebecca,  TItis  is  not  (hevvn  as  a  caufe  of 
demurrer,  but  was  infided  on  as  a  matter  of  fubftance. 

At  the  time  when  this  matter  was  fpoken  to,  the  Court 

were  of  opinion  that  the  firft  objedlion  was  of  no  weight ; 

for  that c/r/(/lrtfrf  (hould  be  taken  to  fignifythe  fame  asz/^r/- 

ficare  ;  and  for  (hat  this  part  of  the  replication  need  not  be 

verified  by  the  plaintiff,  it  being  in  the  negative  ;  according 

(•)  Thii  cafe  wti  argued  pn  FflJay  May  13th  bjr  PwUr  Kiug'a  Scrjt, 
{p  fuppon  of  the  demurrer  and  IVngbt  scrjt-  agaioft  it« 

tQ 
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to  the  rule  in  Co,  Lit.  303.  a,  which  was  cited  at  the  har.     1 737. 
And  I  will  add  this  funher  reafon  why  this  is  well  enough,  v.^A«r«^Mi 
becaufe  1/  is  one  of  thofe  defeats  which  are  exprefsly  cured   Harv«t 
aacr  verdia  by  the  ftatutc   16  &  17  Car.  2.  r,  8. ;  and    s'?'^^. 
upon  a  demurrer  by  the  4  &  5  of  Jtnm  c.  |6.  (a) 


But  as  to  the  fecond  exception,  it  feems  to  be  of  great 
weight,  and  to  be  matter  of  fubilance  and  not  of  form  ; 
for  that  part  of  the  replication  where  Thomas  is  miftaken 
for  Rebecca  is  the  only  breach  that  is  ailigned  to  maintain 
the  plaintiff's  aflion,  and  therefore  may  be  infifted  on  by 
the  defendant,  though  not  (hewn  as  caufe  of  demurrer. 


But  it  was  faid  that  it  is  helped  either  by  the  flatute  8 
/fof.  6.  e.  1 2.  and  c  -15,  for  by  the  16  &  17  Car.  a    c^  8., 
or  the  ftatute  4  8c  5  An.  c.  16.  for  the  amendment  of  the 
law.     But  on  confideration  we  think  that  it  is  fuch  a  de- 
kOi  as  is  not  cured  by  any  of  thefe  ftatutes.     It  is  faid  in 
Blackamore^s  cafe,  8  C$,  i6z.  that  there  are  fourteen  mif- 
prifions,  to  which  the  (latutes  of  Hen,   8.  do  not  extend, 
and  one  of  them  is  a  *'  Jeofail  or  infuiHcient  pleading  or 
any  other  default  of  the  party^or  his  counfel,"  for  thofe 
flatutes  extend  to  mifpridons  of  clerks  only  ;  and  this  feems 
direflly   to  be  the  prcfent  cafe.     The  cafe  in  Cro.  Jac. 
13.  Philips  V.  Rice  Hugre  is  exadlly  agreeable   to  this. 
£rror  on  a  judgment  in  C.  B.   in  audita  querela.     The 
Guedion  was  concerning  an  annuity  payable  to  one  Ifohn 
Eujh  at   a  certain  time   and  place ;  the  plaintiff  iniided 
that  he  tendered  the  annuity  but  that  John  BuJIi  was  not 
there  to  receive  it ;  defendant,  proteftando  &c,  pro  pla- 
cito  idem  John  Bujh  dicit  that  he  was  there  to  receive  it  ; 
the  plaintiff  demurred  ;  held  that  it  was  no  plea,  for  that 
it  was  pro  placito  idem  Johannes  BuSH  dicit,  inftead  of 
RjCE ;  it  was  urged  that  thefe  words  **  idem  Johannes  Bufli^ 
were  void  words,  and  amendable,  the  plaintiff  not  having 
affigned  it  for  caufe  of  demurrer.     But,  per  Curiam,  it 
is    not   amendable,    becaufe  it   is   the  fubflance   of   the 
plea,   and  not  the  mifpriiion  of  a  word  only  ;  and,  a^ 

(«)  Bat  qcuere  ;  it  being  <<  fpeciallf  fhewo   for  caufe. of  dcmyrr^r/' 

u 


ii.  kf  i&i«ist '»  JK>  ^lea  at  alj  [ni^  Tlicic  i&  likr  cair  in  £>■. 
7^  ^^  >  7^  7%9Hw?  fattx:ittar  of  Jc^^^ea^kE  J^o^  "«•  iSRA 
iM^^  X£iUP>>{it.  Piomtk  laid  tbsu  in  cnnfiiirMiiua 
Xt!^  f^^  ^^  <(^  idi^^  Hiobsildc  »  ouitl  ;ttdwcff  imiD  him  ^dic  ^> 
^iMi<l««u9  <»(«  j:«9iie&  41:1;' ,  lit  moiud  ^epar  ii  ob  im^  ^ 
4»f  ^  ^k<Hl  tiif  ^ccuankUOD  «iii,  fuod  inem  Sirimimns  ia 
66t^  ^K  ^tKid  4ife  ide:flD  Njumalma  delnvred  id  Mm  lbs 
4^.    ^.     N'^a)  A2iaflD|}iIt  jUAcaikad,  auid  -pcadid;  ^  die 

fri»  ia>d  dbdtt  dlk  tra»  the  tnj&aks  of  i3:kc  dcrk  ^^bIj, 
^  jr«r  ii  frj»  fHolvfii  ibM  k  cuvid  aot  be  arnriktrii,  ior 
||1m(  M  W4i^  f!^  ^riy  fubfraoce  ci  the  dedvmoa,  aod 
119  pr^tK^Acm  iM^t  %^^ MdiMX  thsTOo  ;  and  dut  k  was  hoc 
•  caife  whcfc  the  tflW  b  benreea  Jtikm  aod  ifHSmm^ 
m4  Um;  iffibc  i^  ^iKid  iidefD  JJiamia  petit  qaod  ioqain- 
Inr  per  pUfiMmf  et  pfgcAiSLm  'l^hanmi  fiailioer  ;  fer  that 
\$  fm%^^  i\\K  defatiU  of  the  cierk,  where  he  had  a  pre- 
CiP^JciK  r<ea>r4  to  |;ttule  him  how  he  ihoaU  join  iflbe.'* 
BmC  here  it  if  the  iiefault  of  the  plaintiff  in  his  replica- 
fiofi/  The  cafei  of  Birtm  v.  MamUl  reported  in  Crt. 
^m,  67,  and  by  anotlier  name  in  Yeh/rrt^i  65,  Jeim 
Vha  r,  7it?«ri  T/Vir,  Cr^.  £/r«  435  ;  Coflgfi  v.  C^/^aji,  Cr^. 
i?//»/  JS^  $  aod  l^HlJiU  ^'  Gfang^e^  Cro.  EUx.  904  ;  arc 
ifier  »  verdict,  and  only  a  mii^ak^  of  the  plaintiff's 
name  fot  the  defendant*! ;  fo  do  not  come  op  to  the  pre« 
Cent  cife.  And  fo  are  the  cafes  of  Leefer  v.  fVtft^  Cro. 
^M»  444.9  and  AteredhVi  cafe,  wVent  217.  (A),  which 
w«rr  cired  for  the  plaintiff  by  Serjt..  IVright.  The  cafe 
«f  H0M  ^,  Barna^  2  iLn/.  117.  comes  nearer  to  the  prc- 
feilt  tiafe,  it  being  on  a  demurier:  but  there  it  was  only 
(he  iniflaka  of  die  plaintiff's  name  for  the  defendamH|> 
ytUkU  ii  vtfry  different  from  the  prcfent  cafe. 

It  remaini  tltcrefore  only  to  be  confidered  whether 
\\\\%  dclcifl  be  lirlpcd  cither  by  the  ftatute  16  &  17  Car. 
•»,  or  by  the  Aatiae  4  &c  5  Anne.  The  ftatute  16  &  17 
(^ar*  a.  only  luici  dcfc£li  after  a  vcrdift,  and  only  where 
fhc  (ht'iflian  9r  /amat^i  ^  the  plaintiff'  or  the  defendant^ 
demandmif  pr  tenunt^  is  miftakcn,  where  it  is  right  in 
•ny    pirt   of  tho  preceding  roll  or  record  .    fq  it  does 

(•)  •«•  «Ub  Brh$^  V.  C#/#,  Cmrth^  445  . 

(I)  The  caCu  of  J^^kit  V.  Jtmm^,  6W.  J?M,  %€o,  aod  £ka/ui  v.  Mm^ 
•  ^<  llf .  its  of  tho  Ikms  dcfcriptiOn. 

not 
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oot  extend  to  the  prefent  cafe ;  and  would  not  (I  think)     1737. 
have  cured  this  even  if  after  a  verdid,  becaufe  here  it  is  nor  Vi^yii^ 
the  name  either  of  the'  plaintiff  or  rhe  defendant   that  is   Harvet 
roidaken.     The  ftatute  4  &  5  Anne  feems  only  to  extend  ^t*^^f 
to  fuch  cafes  as  were  helped  after  a  verdidl  by  the  other     ^®**** 
ftatute*  and   it  cxprefsly  fays  that  fufficient   matter  mufl: 
appear  in  the  pleadings  6n  which  the  Court  may  give  judg- 
ment according  to   the  very  right  of  the  caufe :  whereas 
no  fuch  matter  appears  upon  thefe  pleadings,  there  being 
no  breach  rightly  affigned  by  the   plaintiff.     There  was 
no  cafe  cited  ft>r  the  plaimi£F  fince  either  of  thefe  ftatutes, 
but  the  cafe   of  Lamplough  v.    Shortridge^  i  Salk.  219., 
which  was  cited  on  the  other  queftion,   and  is  nowife  ma- 
terial   to   the    prefent     point.     And   I  cannot  find  any 
cafe  fince  the  making  of  thefe  ftatutes  where  fuch  a  defe^ 
as  this  ha»  been  cured* 

I  could  heartily  wifli  that  it  was  in  the  power  of  the 
Court  to  re<£lity  this  miftake  :  but  we  think  that  it  is  not, 
and  are  all  of  opinion  that  by  reafoh  of  thi$  miftake  judg- 
ment muft  be  for  the  defendant." 

Judgment  for  the  defendant. 


George  Shelley  againjl  George  Wright,  ^/|"^^.* 

TWednef^. 
H  E  opinion  of  the  Court  was  delivered  as  follows  by  J""«  ^^' 

A  party  ex- 

fflllfSf  Lord  Chief  Juftice,     "  Debt  on  a  bond  dated  ecuting  a 
14th  of  May  1 735  in  400/.  ^      f^^^^  ^^ 

the  recial 

The  defendant  prayed  oyer  of  the  bond,  and  condition,  of  a  parti- 
which  condition  was  thus ;  and  whereas  the  above-bound  Ju![!'J|f^'" 
G.  fVright  has  been  employed  under  the  above  named  C.  aenj  fach 
ShelUj^  in    the  office   of  Au<iitor  of    Lincoln  Nottingham  fi^ 
Derl^  and   Chejler^  and  in  the  office  of  Auditor  of  the  ;- '">«•«• 

-^  "^  Jore  where 

It  was  re. 
^tted  in  the  conditton  of  a  bon4  that  the  obligpr  h^d  receivf  d  divert  fumt  of  money 
U  T  the  obligee  which  he  had  not  brought  to  account  ^ut  acknowledged  that  a  balance 
was  due  CO  the  obligee,  it  was  holden  Uiat  the  obligor  was  eftopped  to  iay  that  he  had 
pot  received  any  money  for  the  ufe  of  the  obligee. 

Where  a  defendant  pleads  matter  of  excufe  that  admits  a  non-peribrmance  (except 
|n  the  cafe  of  an  awmrd;  the  plaintifT  need  not  afligu  a  breach  in  his  replication. 

When  a  plaintiff  replies  t|ut  Chf  defendant  it  cttopped  to  plead  hi*  plc*9  he  may  de- 
pMod  jadgneiit  generally* 

Ajiieoatioa* 
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1737.     Alienation-office,  and  has  received  fundry  fums  of  money 

y^M'^^  in  the  faid  feveral  offices  as  fees  and   perquifttes  due  to 

Shsllet    the  faid  C.  Shelley  as  Auditor,  and  for  which  the  faid  6. 

w*io''T  ^^<?^  ^^^  "^'  y^^  brought  any  account  to  balance,  but 
doth  hereby  acknowledge  that  there  is  a  balance  due  to 
the  faid  C  Shelley  for  money  received  at  divers  times  by 
him  the  faid  G.  fVri^ht  in  the  faid  C.  Shellef%  office  as 
Auditor,  and  for  which  he  doth  hereby  acknowledge  him* 
,  felf  indebted,  and  doth  hereby  oblige  himfeif  his  heir 
executors  &c.  to  pay  the  faid  balance  to  the  faid  C. 
Shelley  his  executors  &c,  and  the  faid  G.  fVright  doth  pro- 
pofe  this  obligation  as  a  fecurity  to  the  faid  C,  Shelley 
for  the  feveral  fums  of  money  fo  due  to  him  as  afore- 
faid,  if  therefore  the  faid  G.  fVright  his  heirs  &c,  do  and 
fhall  make  and  deliver  unto  him  the  faid  C.  Shelley  a 
true  and  particular  (late  of  all  the  fees  perquifites  &c. 
which  he  hath  received  in  the  faid  offices  for  the  ufe  and 
^  the  dues  of  the  faid  C^  Shelley^  and  pay  unto  the  faid 
C.  Shelley  his  executors  &c,  the  balance  thereof,  or  give 
him  other  legal  fecurity  for  the  payment  thereof  within 
one  month,  and  alfo  (hall  deliver  &c.  all  books  papers 
&c  upon  requed,  then  this  obligation  to  be  void,  but  if 
default  (hall  be  made  in  all  or  any  of  the  claufes  oj 
agreements  aforefaid  thei^  to  remain  in  full  force. 

Firft,  there  was  a  plea  in  abatement,  which  was  over* 
ruled  on  a  demurrer  (^7),  and  the  defendant  was  ordered 
Xo  anfwer  over  \  and  thereupon 

.  He  pleaded  that  (he  plaintiff  ought  not  to  have  his 
aflibn  againft  him,  for  that  he  the  faid  George  [the  de- 
fendant] before  the  fuing  forth  of  the  original  writ  had  not 
received  any  fees  perquifites  &c  in  the  aforefaid  offices  or 
any  of  them  for  the  uhTe  and  as  the  dues  of  the  faid  C. 
Shelley^  and  infided  on  fomc  other  matters  (b)  not  mate- 
rial to  the  points  in  quedion, 

The  plaintiff  replied  that  the  faid  George  ought  not  to 
be  admitted  or  received  to  plead  the  plea  above  by  him 

(a)  See  an  acccant  of  that  part  of  the  cafe  ia  Cotn^  Hep*  5621  and 
garnet  3.') 8* 

(h)  Which  were  pleaded  by  way  of  aofwcr  to  the  other  parts  of  the 
(oodition  of  the  bond*  , 

pleaded 
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pleaded  as  to  fo  much  thereof  wherein  he  pleads  that  1737. 
before  the  fuing  out  of  the  original  writ  of  the  faid  Charles  V^^v^^i/ 
he  the  faid  George  had  not  received  any  fees  per<^ui(ites  or  Shkllkt 
profits  in  the  faid  offices  or  any  of  them  for  the  ufe  and  as  -^^^^ 
the  dues  of  the  faid  Charles^  bfccaufe  he  fays  that  before 
the  fuing  out  of  the  faid  original  writ,  to  wit,  on  the 
iaid  14th  of  May  1735  the  faid  George  by  the  faid  condi- 
tion fubfcribed  to  the  faid  writing  obligatory  fealed  with 
his  feai  as  aforefaid  acknowledged  that  he  had  received 
fundry  fums  of  money  in  the  faid  feveral  offices  in  the 
condition  mentioned  as  fees  and  perquifites  due  to  the  faid 
CharUe  as  Auditor  as  aforefaid,  and  for  which  the  faid 
George  had  not  then  brought  any  account  to  balance,  but 
thereby  acknowledged  that  there  was  a  balanee  due  to 
the  (aid  Charles  for  monies  received  at  divers  times  by 
him  the  (aid  George  in  the  faid  Charles*^  offices  as  Audi- 
tor as  aforefaid,  and  for  which  he  thereby  acknowledged 
himfelf  indebted  and  thereby  obliged  himfelf  his  heirs  &c 
to  pay  the  faid  balance  unto  the  faid  Gharles  his  executors 
&c  ;  which  faid  writing  obligatory  with  the  condition 
fubfcribed  the  faid  George  doth  not  deny  nor  to  it  fuffici- 
ently  anfwer  ;  and  this  he  is  ready  to  verify  ;  wherefore 
he  prays  judgment  if  the  faid  George  ought  to  be  admitted 
and  received  againd  his  own  acknowledgement  by  his  deed 
aforefaid  co  plead  the  plea  by  him  above-pleadea  that  he 
hath  not  received  any  fees  perquifites  &c.  in  the  faid  offices 
or  any  of  them  for  the  ufe  and  as  the  dues  of  the  faid 
Charles  as  aforefaid. 

To  this  the  defendant  demurred  generally,  and  the  plaii^^ 
V^  joined  in  demurrer. 

Hawkins  Serjt.,  and  Comyns  Serjt.  for  the  defendant, 
Sk'umer  Serjt.,  and  Parker  Serjt,  for  the  plaintiff. 

Three  objeSions  were  taken  by  the  defendant  to  the 
plaintiff's  replication ; 

Firil,  That  no  one  can  be  edopped  by  a  recital* 
Secondly,  That  there  is  no  breach  affigqed. 
Thirdly,  That  no  judgment  is  prayed, 

Firft  ;  As  to  the  Eftoppcl,    There  are  fome  general 
fayiogs  ia  the  book^  that  no  one  (hall  be  edopped  by  a 

recital } 
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the  return  of  the  writ  was,  by  the  hands  of  the  faid  fFit-      1 737. 
Jiam  Tutu  (the  defendant)  attorney  on  behalf  of  our  faid  On^^ 
Lord  the  King  and  the  faid  Penelope  Baker  in  the  faid  writ      Row* 
mentioned,  delivered  to  the  faid  Stephen  and  John  to  be      ^aih/i 
executed  in  due  form  of  law  ;  and  that  the  (aid  Stephen     ^" 
and  J9hn  afterwards  and  before  the  return  of  the  faid  writ 
by  virtue  of  the  faid   warrant  did  gently  lay  their  hands 
upon  the  faid  Anne  in  the  bailiwick  of  the  faid  fheriflF  in 
the  faid  county  of  Suffix  to  take  and  arreft  her,  and  did 
then  and  there  take  and  arreft  her,   and  did  keep  and  de- 
tain her  for  three  days  next  following  in  their  cuftody,  as 
it  was  lawful  for  them  to  do  ;  which  they  aver  to  be  the 
fame  aflault  &c. 

To  this  fpecial  plea  the  plaintifis  demur  generally ;  and 
the  defendants  join  in  demurrer. 

Two  objeftions  were  taken  [a)  to  the  plea  by  Serjeant 
Gafper  for  the  plaintiffs, 

Firft,  that  William  Tutte^  one  of  the  defendants,  hath 
notjuftified;  and^hat,  as  it  is  a  joint  plea,  if  it  be  bad 
as  to  one  defendant,  it  mud  be  bad  as  to  all. 

Secondly,  that  a  plea  of  molliter  manus  impofuit  will 
not  juftify  a  battery. 

As  to  the  firft  objedlion  ;  We  admit  the  rule  as  to  the 
joint  [b)  pica,  but  are  of  opinion  that  fVilliam  Tutte  hath 
juftificd  as  well  as  the  other  two. 

The  objeQion  is  that  he  hath  not  admitted  the  trefpafs 
which  every  one  that  will  juftify  muft  do.  But  it  is 
plain  that  he  hath  ;  for  it  is  pleaded  that  he  delivered  the 
warrant  as  attorney  for  the  plaintiffs  to  the  other  two  de- 
fendanrs  to  be  executed  in  due  form  of  law,  which  (if 
true)   if  he  had  pleaded  the   general  iflue  it  muft  have 


{m)  It  ippeari  that  this  caCe  was  argued  on  H^iditrfJaj  May  4th  1739^ 
(*)  Vide  Af tfrtft^ia  T.  Stopn^  pit  i  M»  1737  i    ^^  ^•rf'  ^*   7«*«» 
f^>  itf.  173^  S*  F« 

been 
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1 737*     been  found  againft  him  ;  for  he  who  commands  or  dU 
■*  reds  another  to  do  a  trefl^afs  is  guilty  of  the  trefpafs  if 
done  by  the  other  perfon  purfuanc  to  his xlire<%ion  (a). 

As  to  the  fecond  obje£iioil :  the  cafes,  which  were 
cited  on  the  part  of  the  plaintiff  out  of  2  Rol.  546  ,  id 
prove  that  this  is  not  a  good  plea,  rather  prove  the  con- 
trslry.  In  the  cafes  cited  out  of  Cro.  Eiiz.  93,  anid  268, 
it  is  either  pleaded  to  the  wounding  or  only  to  the  red  of 
the  trefpafs,  and  the  wounding  is  not  tfaverfed.  But  in 
thd  prefent  cafe  the  wounding  is  traverfed,  and  the  plest 
is  only  to  the  reft  of  the  trefpafs.  In  the  cafe  of  Carr  v. 
Donncy  2  Fent,  193.,  cited  for  the  plaintiff,  nofuch  thiil^ 
is  adjudged:  but  judgment  is  againft  the  defendant  only 
becaufe  he  had  not  pleaded  this  plea  to  the  battery  but 
only  to  the  affault  and  imprifonment ;  which  fdemed  to 
imply  that,  if  he  had  pleaded  it  to  the  battery,  it  had  l>een 
a  good  plea  (A).  In  the  cafe  of  Patrick  v.  John/on^  as 
reported  in  3  Lev.  403,  judgment  is  given  upon  other 
points:  and  what  is  faid  there  Concerning  this  plea  is 
faid  obiter,  and  (hews  (1  think)  rather  that  it  is  good  ;  for 
it  is  faid  there  that  every  laying  on  hands  is  a  battery  unlefs 
it  be  excufed.  The  only  cafe  that  feems  to  look  th^ 
other  way  is  the  fame  calc  of  Patrick  v.  John/on^  as  re-i 
ported  by  Lutwyche^  fo.  925  and  929.  But  that  cafe  is 
there  very  doubtfully  reported :  and  he  feems  to  rely 
chiefly  on  a  cafe  of^  Stonsy  v.  Calvert ^  which  I  cannot 
find,  and  which  is  contrary  to  all  the  other  cafes.  And 
in  the  end  of  the  report  he  admits  (r)  that  it  was  holden 
to  be  a  good  plea  by  Chief  Juftice  Rede  as  long  ago  as 
2t  Hen.  7.  I  believp  there  have  been  feveral  hundred 
precedents  flnce  in  the  fame  form  ;  it  being  the  commoti 
way  of  pleading  it.  Lutwyche  concludes  his  report  thus, 
intanta  varietate  opinionum  quzremeliorum  ;  and  we  think 
that  the  opinion  of  thofe  who  hold  (his  plea  to  be  good  to  be 
the  beft,  not  only  as  it  is  agreeable  to  reafon  and  a  great  ma* 

f€)  Vide  Britim  ▼.  Cole,  Stdi^  4»9.  S.  P.  and  M^ravm,  V.  Slt^»  p^lt 
M.  I737« 

(kj  Vide  Girlitt^*$  cafe*  Cn.  Car.  446.  7  ;  MarpoU  ▼.  BofnHi  and 
Mtirpliy  v<  fiizgeraU,  cited  in  Moravim  v*  Stoker,  p^ft. 

ft)  Lklxv^tht  who  wascnunfel  in  that  cafe»  and  who  appears  much 
illfplcafcd  With  Ltvhtn.  for  the  manner  in  which  the  htter  had  reported 
ii,  iifcrr  comh.\ting  Ltwmt%'%  aflcrtion,  admitted  that  there  were  many 
prcvcdctita  of  pleading  like  that  in  Patrkk  ti  Jobrfiu 

jority 
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jdrity  of  the  precedents,  but  likewife  becaiife  it  is  fo  et- 
prefsly  adjudged  in  a  very  nloderti  calfe  ;  the  cafe  6f  King 
and  wife  againft  'liiBert  in  B.  R.  $fF.icMi Skinner jl^T {a). 
A$  to  the  cafe  of  fVilliams  v .  jones^  cited  for  the  plain- 
tiffs, and  faid  to  be  in  B.  R.  Tr.  lO  Geo.  2.  (^),  but  very 
little  can  be  colleded  from  it :  The  counfel  could  not 
agree  in  the  (late  of  it,  but  all  agreed  that  it  was  not 
the  point  in  qneftion,  but  that  the  only  quedion  was 
whether  cepit  et   arreftavit   would  juftify  a  battery,  as 

(«}  Alfo  reported  in  Comb,  I27.  by  the  name  of  JCiitg  and  Wife  v. 

(i)  That  cafe  has  Been  fince  nported  in  %  Sir.  104$,  and  Caf. 
7tmp.  Harivt.  S98 :  there  the  mrref  was  pleaded  as  a  juftification  to  the 
Battery,  and  the  Coort  held  the  juftification  to  be  infufficient.  But 
•ccon^g  to  the  report  of  it  in  the  latter  book,  in  which  alone  the 
xeafbns  of  the  Coort  appear,  Lord  Hardwcke  Chid"  Juftice  faid  *<  Upon 
coolideratido  of  the  cafea  we  are  of  opinion  that  a  battery  cannot  be 
joilified  by  (hewing  an  arreft  barely,  biit  that  in  order  to  make  it 
good  fomething  further  (hould  be  uewn,  at  that  tht  deftndani  gtntl^, 
Uid  bis  bsmds  m  wder  to  arreji  and  did  arrefi  bim,  ai  in  the  <fafe  of 
Pmtriek  ▼.  JobufoHt  though  that  t^y  of  pleading  has  been  doubted  of; 
or  clfe  that  the  plaintiff  made  refiftance  and  was  going  to  refcue  him* 
fUf  and  by  reafon  of  that  he  beai  him  to  take  him.** 

Indeed  in   Tr^feoit  ▼.   Carfenttr^   X  Ld,  Raym.  229.  the   Court  faid 
*  where  an  exprds  battery  is  laid,  it  il  not  enough  to  juftify  the  im- 
prifonment  upon  legal  procels  which  includes  a  battery,  but  the  de- 
fendant ought  td  g6  on  and  (heW  that  h^  arrefied  the  plaintiff  and  the 
|>*a;Tt»;ff'  offered  to  refcue  himfeH^  and  fo  the  defendant  was  compelled 
to  beat  him ;  for  otherwife  if  it  be  not  on  fome  fuch  occafion  a  mad 
cannot  juftify  a  battery  in  an  arreft.**     But  it  is  to  be  obferred  that  in 
that  cafe  the  juftification  was  not  pleaded  with  a  ixiolliter  maiius  impo* 
fuit,  as  it  was  in  Patrick  y.  JobnJoH  and  in  the  principal  cafe  here. 

In  BmU.  M  p.  19.  the  true  cuftini^pn  is  taken,  **  an  o$c«r  cannot 

yJSuSrf  more  than  the  affault  by  virtue  of  an  arreft,  without  Ihewing  that 

the  plaintiff  relifted  or  end^voured  to  refcue  himfelf,   unUfs   it  be  by 

ttf^j  of  tmllitar  mammt  impofuit^    and  im   tbat  manner    be    may  j'^ftify  tbt 

beatiag  VBttb^it  Jbexoing  any  refijtanee   or  attempt   to  refcue.      Vide  TCitley 

t.  /wcj//,  pof^  Tr.  I758. 

In  this  cafe  however,  as  well  as  ifa  the  cafe  df  a  plea  of  refiftance  ot* 
an  utempt  to  refcue,  it  is  competent  to  the  plaintiff  to  reply  an  un<^ 
jufiifiable  or  a  fnbfequent  battery,  as  fuggefted  by  Kingsmil  Juftice  ill 
^  tafe  in  li  H,  7<  <*  que  |>uis  eel  nietter  de  fes  mains  le  defendant 
batit  le  plaintiff.*' 

A  defendant  may  alfo  jufUfy  an  aftanlt  add  battery  in  the  defence 
of  his  pofleifion  of  lands  or  goods,  by  (ileading  moiliter  manus  impofuit 
«;  Bro  Abr.  *«  trefpats;^  pi.  iaS  ;  2  Jiol.  Abr.  SA^-pi-  2}  and  549. 
Z'-  9i  xo;  and  %  Jnf*  316.  If  adhial  ftirce  be  tfcd,  the  defmdaht  may 
r^  force  by  force  ;  Cretn  ▼.  Goddard,  Balk.  641 ;  and  fVeavet  v.  Bujbf 
S  />v«/.  and  Eafi  78 ;  and  accoR&nig  to  the  latter  cafe  he  need  not 
^oi molfiter  manus  impofuit  ind  Inere,  to  trefpafs  for  an  affault  and 
°>^  the  defendant  pleaded  that  the  plaititiff  with  force  and  arms  and 
^"^  s  ftrong  hand  endeavoured  forcibly  to  break  and  enter  the  de-r 
^B>'^*s  dofe,  whereupon  the  defendant  refifted  and  of^pofed  fuch  en- 
^'^oce  &c,  and  if  any  damage  hacpencd  to  the  plaintiff  it  wa*  in  th^f 
^'^  of  the  polliAm  df  the  £ud  dofe  s  aqd  it  waa  hokkp  to  be  a  ^ood  pl^ 
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1 737-    not  (in  the  opinion  of  the  Court)  neceflarily  implying 
K^y-^^  laying  on  hands,  which  feems  rather  to  imply  that  this 
Rows      plea  IS  good.     But,  be  that  cafe  as  it  will, 

Wc  are  all  of  opinion,  fjr  the  reafons  aforefaid,  that 
the  defendant's  plea  is  good,  and  that  judgment  ought  to 
be  for  the  defendants.'' 


Kw'^mh.  Andrew  Crosse,  Henry  Crosse,  andWiiLUM 
Aiich.ii  a         Kroger,  againji  Richard  Porter  {a). 


If  it  do  not  QQ  TVEBT  on  a  recognizance  entered  into  by  the  de« 
^J^co^  mJ  fendant  to  the  plaintifl^  and  one   T.   Chancy  de«» 

that  there  it  ccafed  in  the  fum  of  537/.  before  the  Lord  Chief  Jadice 
acofiaition  on  the  1 2th  of  November  10  Geo,  2.     The  recognizance 

iTiwnceroii  ^*  '^^  ^^^^^  '^^  ^^^  declaration  is  abfolute,  without  any- 
which  an  Condition  ;  at  lead  none  appears.  The  breach  affigned  is 
mdion  it  that  the  defendant  did  not  pay  the  faid  fum  to  the  plain- 
JhT^i^rt  *'*  ^"^  ^-  ^-  '"  '^'*  lifetime,  nor  to  the  plaintiflfs  after 
-will  not  in-  his  death,  but  hath  refufed  and  ftill  doth  refufe  to  pay  the 
tend  that     fame,  though  often  rcqucfted.     Damage  ao/. 

there  it  any 
Condition. 

A  general  demurrer  by  the  defendant,  and  the  plaintiffs 
join  in  demurrer. 

r 

Comyns  SerjL  for  the  defendant  alleges  two  reafons  why 
ihe  plaintiffs  cannot  have  judgment. 

ift.  They  have  not  fet  forth  the  condition  of  the  re- 
cognizance ; 

2dly,  No  breach  is  afligned* 

Firft  ;  It  is  held  neceffary  jn  the  cafe  of  a  recognizance, 
though  not  in  the  cafe  of  a  bond  with  a  penalty,  becaufe 
the  recognizance  and  condition  make  but  one  entire  re- 
cord. He  cited  the  cafe  of  jitterbury  v.  fVard  (^),  B.  C. 
there  nul  tiel   record  was  pleaded,  and  fo  the  condition 


(«)  This  cafe  it  (hortly  reported  in  B§rm*  139.    4to  cdit^ 
{!>)  Since  reported  in  Bttrnss  6o. 


J^ppeared 
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appeared ;  and  the  cafe  of  Loder  v.  Lowth^  B.  C. :  btit  '  ^737* 
there  oyer  was  prayed,  and  fo  the  condition  was  fet  forth  ^'^^'^J 
oaAc  record.  J^" 

PoRTsa^ 
Draper  Serjeant  for  the  plaintiUs*    The  Court  cannot  , 

fuppofe  a  condition.  It  maybe  an  abfolute  recognizance ; 
and  fo  it  appears  to  be  as  fet  forth  in  the  declaration.  Se- 
coodly,  a  breach  is  clearly  affigned,  viz.  non-payment* 

Pir  Curiam. 

There  may  be  in  abfolute  recognizance  as  well  at  t  t6* 
cognizance  with  a  condition.  It  does  not  appear  to.  th6 
Court  that  this  is  a  recognizance  wjith  condition  ;  it  muft 
be  taken  to  be  an  abfolute  one,  fince  no  condition  is  fet  ' 
forth.  We  admit  that  where  a  condition  appears  on  re* 
cord  it  muft  be  fet  forth  in  the  declaration,  becaufe  a  re* 
cognizance  and  condition  make  but  one  fecord.  Thtf 
cafes  cited  are  different  from  the  prefent ;  for  in  the  one 
nol  tiel  record  was  pleaded  ;  and  in  the  other  oyer  of  the 
condition  was  praved ;  and  fo  it  appeared  to  the  Court  in 
bach  cafes  that  there  was  a  condition.  The  defendant 
might  have  (deaded  nul  tiel  record,  pr  prayed  oyer  in  the 
pr^ent  cafe.  In  the  cafe  of  a  recognizance  of  bail,  if  a 
fcire  facias  be  brought  a^inft  the  manucapton,  it  appears 
to  be  a  recognizance  with  condition,  and  therefore  it  it 
icceffary  to  let  forth  the  condition  {a).  But  that  is  differ-^ 
em  from  the  prefent  cafe. 

Secondly  ;  a  breach  is  plainly  afligned,  visi.  non-pay^ 
meot  of  the  money. 

So  judgment  for  the  plaintifis*'  (b). 

ft)  8ot  in  debt  on  recoKDitaace  of  bail,  it  fliould  be  Ibted  in  the  db> 
dmtioo  ac  wfaolb  fiiit  the  defieiuiaat  became  bail  and  for  w  bat ;  Far  A  t* 

(V  See  alio  precedentt  of  foch  declarations  ai  the  prefent  in  St9.  Mxir, 
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John  Smith  againji  John  Richardson  (d). 


Xb«>  t4tik 


ikaftudbK  C4#^ASE.    This  comes  before  the  Coarc  on  a  cafe 
«^jW  V/   oi*ie  bjr  Mr.  Baron  Porufcue  at  the  laft  LerU 

^MMftchftt  ji^j^flj  tor  the  cQUQtY  of  Oxford,  and  rcferved  for  the  opi- 

i^]Jy  ^  men  ot  tnc  Lourt. 

hhrSuit         ^^^  action  was  for  fcandalous  words  fpoken  by  the 
c4Movt^Mr  (kteuUaoc  at'  the  plaincif ;  damages  500/.    Several  fets  of 

**  "IliST"  ^•*^*^  ^•^^  ^^ ;  but  the  moft  material  ones  are,  •*  John 
yj^  ^^  Smiik  is  a  rogue  and  hkh  ftolca  my  beer ;  and  John  Smith 
^  XMiiil  h»  robbed  me  of  my  beer/*  It  was  laid  that  the  plain- 
tif  wan  beer  buder  of  the  college  of  Chriftchureh  in  Ox- 
r^a^  and  ddac  by  rea&n  of  the  fpeaking  of  thefe  words 
-  ^  was  OMi  qoIy  iDJurctl  in  his  reputation  but  likewife 
CMtned  v/uft  Qt  kis  place.    Vcrdifi  for  the  plaintiff,  and 

TV  JW^  an«>wefi  the  defendant  to  give  the  occafion 
and  tiniiiiier  {>}  of  l^^eftkii^  the  words  in  evidence :  but 
tf^  Je«e«Kteit»  ft>  wtd^ace  (he  damages,  offering  to  prove 
c^hr  ^i^itn  sjf  d^  w^vs^  and  that  the  plaintiff  was  really 
Mi«l%  >^*  t^«  (efa»M  Bienboned  in  the  declaration,  the 
* vW^c  wifHJtd  atft  pefusk  tt»  bttc  refirnred^  this  point  for  the 
csHHi^ju  vjt^  t^  C£ttn«  whether  the  defendant  could,  in 
tttv»^4itvtt  ^^  ^4ar4^!(S«  ti^  i<^  evidence  that  the  plaintiff 
^.-..^  »i  i^uvik  |^;i  ^'m  felony  mentioned  ia  the  decia* 

\V  V'^  «>«N  -"^ttH^^  ie<vye  the  Court,  there  were  fevcral 
s  ><vMvx  >v  x^iec.'^wfti  toit  bore  fomc  refemblance  to 
.11.4  n4»^    :Niv  ixfi^  w;»  iw  cafe  cited  in  point. 

^'>,s^  ..iK}«<«v<^  ^e«n:  a  »tw  cafe,  and  a  cafe  of  great 
,v\ii<S**viiv^  Ae  Cj*?t  tlio«i(ht  proper  to  defirc  the  opi- 


^  >^  ♦^  V  5M^  «v  J*^i4qp-K  O^  7*.  ^,  91 ;  tnd  \  Le^,  8». 

^^  .»K  <<M(  ^    "^  Jk  V  *  !?^  Jf^-f^tv  J  I^  t^  ^.  sqS.  where  it  wm 

V  «v^,<«    -^^   i   •.  ♦#*  v^i^V*k  je  .fedbi<*ilAr%  to  piUUh  the  oroceedingt 

^  \:  *  .*  ^^   WK>  x  .t  *t^«r  HJn^vrf  Pirtiiwent.  ref  eAing  on  the 

,v.-.cv ;<»vw^.M  *  ^-V  J«l^*fc^M^*«  CuttuB  ^  fc»  repreieotation 

^v>«^   .^H.   .K*^.     *  V    ii*w<ji»i«wj»«lfo  nJcd  b)f  the  Court  of 

"    \   i^  *v  ^v   *    V— *-  jr*lMs.5ftK«««tiI%th.Mi|:h  in  that  cafe  the 

^y^  .    v^,xv  «^K^V  mH  ^v«i*«  *«w4  «i«a  ^Mifetf  of  that  dekoce 

^  nion 
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nion  of  the  reft  of  the  Judges  not  only  to  guide  their  1737. 

own  judgment  bat  that  there  might  be  an  uniformity  of  <,^^-^-^^j 

opinion  for  the  future  in  a  matter  of  fo  great  moment.  Smith. 

Accordingly  the   Lord  Chief  Judice  fummoned  all  th^  a^^i^ 

Judges  to  his  Chambers  in  Seryeani's  Inn^  and  all  of  them  ^'^"^'o- 

met  there  on  Fr'uUrf  laft ;  *^^*  • 

And  they  were  all  twelve  unanimoufiy  of  opinion  thae 
^xrhere  the  words  import  a  general  felony,  as  **  thou  art  a 
thief,"  or  **  thou  (loleft  a  horfe'*  or  any  other  thing,  nor 
fpecifyiog  whofe  it  was,  or  when  or  where  it  was  iiolen, 
the  defer^ant  ought  not  to  be  allowed  on  the  general  iflue 
to  give  the  truth  of  the  fa£t  in  evidence  in  mitigation  of 
damages. 

Bat  in  refpedl  to  the  prefent  cafe,  and  where  the  words 
import  a  particular  felony,  as  "  he  has  ftolen  my  beer,'* 
there  was  a  variety  of  opinions  amongd  the  Judges  whe- 
ther fuch  evidence  ought  to  be  received  or  not  on  not- 
guilty  pleaded.  Eight  of  the  Judges  were  of  opinion  that 
10  no  cafe  whatever,  where  the  words  imported  felony 
or  treafon,  fuch  evidence  ought  to  be  admitted  upon  nott 
guilty  pleaded :  but  four  were  of  opinion  that  it  mighty 
where  the  words  imported  a  particular  felony. 

Thofe,  who  were  of  opinion  for  not  admitting  fuch 
evidence  in  any  cafe  whatever  where  the  words  import^ 
ed  felony  or  treafon,  were  fo  principally  for  thefc  r^a^ 
foos  ; 

Firft  ;  They  thought  that  the  Judges  had  gone  faf 
enough  already  in  admitting  fuch  evidence  to  be  given  in 
mitigation  of  damages  on  the  general  iflue  which  might 
and  oug|it  to  be  pleaded  in  bar  by  the  rules  of  the  com- 
mon law,  and  thought  that  it  was  not  proper  to  go  any 
ftrther. 

Secondly ;  That  there  could  be  no  inconvenience  or 
ill  confequence  in  rejeAing  fuch  evidence,  becaufe  the 
party  has  an  opportunity  of  pleading  it :  but  (hat  ad- 
mittmg  it  might  be  atteitded  with  very  ill  confequetices 
and  great  injuftice  to  the  plaintiff.  For  even  where  a 
particolar  felony  is  charged,  as  in  the  prefent  cafe,  no 
one  comes  prepared  to  defend  himfelf  on  not-guilty 
pleaded,  which  imports  only  that  he  did  not  fpeak  thio 

words^ 
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^13f*    wordf.    In  die  prefimf  cafe  if  the  defendant  were  allowed 

S^^-^^  to  gire  in  erideiQce  the  trqth  of  the  words,  he  might 

Smith    prore  that  the  plaintiff  ftole  his  beer  twenty  or  thirty 

J^^^^  7^n  dgo.    And  how  coold  the  plaintiff  be  prepared  to 

lo««     defend  himfelf  againft  foch  a  charge  ?  He  may  have  cic- 

cafion  for  an  hmwed  witneffes :  if  he  bring  them  and 

the  defendant  do  not  go  upon  this,  he  will  have  no  cofts 

for  foch  witnefles :  if  he  ck>  not  bring  them,  he  may  be 

foim  j   railty  of  a  crime  for  which  be  is  to  forfeit  his 

life  wimoQt  a  poffibility  o{  defending  himfelf.     And  the 

oonfeqnence  of  that  will  be  not  only  foffering  greatly  in 

bit  repi9tation,  hot  the  Judge  may  fend  him  over  to  the 

other  fide  to  be  tried  for  hi;  life.    This  is  inverting  the 

method  of  trial,  and  putting  a  man's  life  in  danger  coq<* 

trary  to  juftice  and  tl^e  Jmewn  rules  of  (aw. 

Thirdly  ;  By  this  mean  likewjfe  the  plaintiff  will  bfe 
the  advantage  of  replying,  which  he  might  do  if  this 
matter  were  pleaded  in  bar.  He  might  infift  on  a  par- 
don (a)  or  an  acquittal,  and  feveral  other  ros^tten,  which 
he  might  fet  forth  in  his  replication,  if  the  hSt  were  to 
|)p  fet  forth  fpecially  in  the  plea,  which  defence  he 
will  be  deprived  of  if  the  defendant  may  be  allowed  to 
give  it  in  evidence  in  mitigation  of  damages  on  not- 
guilty ;  fo  the  plaintiff  will  be  in  a  much  worfe  condi- 
tion than  if  the  defendant  had  pleaded  it,  which  ought  no^ 
10  be. 

Fourthly  ;  Befides  what  is  called  in  mitigation  of  da- 
inages,  confidering  the  nature  of  the  afiion,  is  almoft  the 
(zmc  3%  in  bar-f  for  if  the  defendant  can  bring  down  the 
damages  to  lefs  than  40^.,  the  plaintiff  recoveirs  no  qior^ 
co(ts  than  damages. 

Fifthly^  By  this  mean  likewife  there  may  be, a  contra*! 
riety  of  determinations.  A  man  may  lofe  his  damages 
by  not  being  prepared  to  defend  himielf»  and  may  after- 
wards be  acquitted  on  the  indiflnient  when  he  has  an  op- 
portunity given  to  hifn  of  defending  himfelf. 

Sixthly ;  If  this  be  admitted,  the  judgment  will  be 
wrong  ;  for  it  the  words  be  proved  to  be  true*  the  plain- 
fiff  ought  not  to  recover  at  all. 

faj  Scf  Oid£^  V.  H^iUiiu,  ffU*9u 

It.  S^enthlf  \ 
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Seventhly ;    A  great  hardfhip  on  the  plaintiff ;    for  he  v,^p-y-^^ 
caonoc  give  evidence  pf  any  particular  damage  unlefs  he     Smra 
charge  it  particularly  in  his  declaration,  becanfe  (as  has     'S^^ 
been  faid)    the  defendant  cannot  be  prepared  to  anfwer  it.  ^*^'oJ^ 
And  for  the  fame  reafon  witneflTes  called  to  the  credit  of 
witnefles  cannot  fpeak  to  particular  fa£b. 

For  thefc  and  feveral  other  reafons  Eight  of  the  Judges 
were  of  opinion  not  to  receive  fuch  evidence.  And  there 
was  a  verjr  firong  cafe  cited,  determined  by  Lord  Afac^^ 
clesfieid^  a  great  Judge  and  a  great  mafter  of  evidence.  It 
was  the  cafe  ofthcBiJtop  of  Salijbury  v.  HaMa)^  for 
faiying  of  him  **  He  preacheth  nothing  but  lies  in  tb^ 
polpit."  The  defendant  pleaded  not-guiity ;  and  his 
coonlel  offered  to  give  evidence  of  the  truth  of  the  woriis 
in  mitigation  of  damages,  but  Lord  Macclesfiehf  refufed  to 
idmit  it  with  a  great  deal  of  indignation. 

Ihe  four  JudgeSf  who  were  for  admitting  the  evidence 
io  this  particular  cafe,  gave  different  reafqns  for  their  opi- 
pioQS. 

Firft  ;  It  was  faid  by  one  that  it  ought  to  be  lefl  to  the 
dilcretion  of  the  Judge  when  to  admit  fuch  evidence  and 
vhen  not ;  but  as  the  confequence  of  this  might  be  that 
fome  Judges  would  admit  fuch  evidence  and  fome  not,  it 
wa  thought  more  for  the  honour  of  the  law,  and  for  the 
fimherance  of  jufticci  that  there  Ihould  be  one  uniforn^ 
role  in  that  refpedl. 

Secondly ;  It  was  faid  that  a  very  great  Judge  had  fre^ 
quently  admitted  evidence  if  doubtful  whether  it  was  evi^ 
dence  or  not,  and  faid  he  would  afterwards  tfll  the  Jury 
how  far  they  ought  to  have  regard  to  it ;  but  this,  though 
the  praAice  of  a  very  great  man,  was  thought  to  be  of 
very  dangerous  confequence. 

Thirdly ;  The  cafes  of  giving  hfancy,  coverture,  and 
title  in  evidence  on  the  general  ifiue,  which  were  men« 
tioned  as  cafes  parallel  to  this,  are  very  different  from 
this ;  becaufe  when  they  are  admitted  to  be  given  in  evi« 
<lcnce,  it  is  always  in  bar  and  not  in  mitigation  of  da^ 
m^gcs. 

(m)  B^.H^FKfjt 

Fourthly  ; 
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1737*  Fourthly;  It  was  faid  that  there  is  a  difference  betweea 
a  plaintiff  and  witneQes,  becaufe  witneiles  come  in  by 
compulHon  and  the  plaintiff  is  a  volunteer.  But  this  feems 
CO  be  a  diftindion  without  a  difference  ^  for  it  is  hard  and 
unjuft  that  a  ipsinv  who  purfues  a  legal  method  and  craves 
the  protection  of  the  law  for  fatisfa^ion  for  a  wrong  don^ 
to  hioiy  (hould  be  put  under  any  difadvantages  whatever^ 
Wnd  yet  if  this  rule  were  to  be  admittedf  op  the  fpeaking 
of  words  of  another  which  import  felopy  or  treafon,  tb^ 
tierfon  of  whom  the  words  are  fpok^n  would  be  mad  if 
fie  ventured  ^o  bring  his  adiop. 

Fifthly  ;  It  was  faid  that  worfls  are  always  laid  to  be 
fpoken  b\R  et  malitiofe\  and  that  therefore  any  evidence 
proving  them  not  to  be  fo  ought  to  he  admitted.  It  was 
figreed  th^t  malice  is  the  gift  of  this  aSioii,  and  that 
therefore  evidence  proving  the  manner  and  occafion  of 
fpeaking  the  words  to  (hew  that  they  were  not  fpokea 
with  .malice  has  always  been  admitted  ;  and  the  Judge 
very  rightly  admitted  it  in  the  prefent  cafe.  But  if  thq 
truth  of  the  words  (hould  be  allowed  to  be  given  in  evi- 
dence for  this  reafon,  it  ought  to  be  in  bar  cf  the  ^Gtiot\, 
which  has  never  been  pretended. 

Several  cafes  likewife  were  cited  in  favor  of  this  op!- 
ftion.  The  cafe  of  Smithies  v.  Harrifon  {a)  ^  tried  before 
Lord  Chief  JufVipc  Hoit^  13  fFtlL  ;  another  cafe  tried  be- 
fore Lord  Chief  Juflicc  ffok.  Hill.  7  fTill.  ;  and  the  cafe 
of  George  v.  Harding^  HiL  12  Geo,  !•  where  Lord  Chief 
Juftice  Raymond  gz^t  th^  defendant  liberty  to  give  in  evi<t 
€ence,  on  not-guilty,  tl^e  truth  of  words. 

In  the  firft  cafe  before  Lor4  Chief  Juftice  Holt^  it  waj 
i  conviction  that  was  given  in  evidence  which  is  a  re- 
cord ;  and  a  record  is  always  allowed  to  be  given  in  evi* 
dence  even  to  the  credit  of  a  witnefs.  Befides  that  coh^ 
▼i Aion  could  not  have  been  pleaded,  becaufe  he  was  con- 
yidled  only  as  acceflbry  ;  and  the  words  were  that  he  was 
a  clipper  and  a  coiner.  Arid  it  i^  admitted  that  what  can^ 
not  be  pleaded  may  be  ^iven  in  evidence  in  mitigation  of 
flfupa^es. 


•oa< 
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The  next  cafe  it  not  a  cafe  of  felbny ,  fo  does  not  come     1 737. 
Up  to  this.     Befidety  though  the  opinion  of  a  very  great  ^^^^x^^^ 
nuuiy  it  was  a  nifi  prius  opinion  and  feemed  a  little  extra-     Smitb 
ordinary.  *g^f 

The  opinion  of  Lord  Raymond  was  likewife  id  a  cafe 
which  did  not  import  felony* 

The  prefent  cafe  being  only  a  cafe  of  felony,  it  was  not 
neceflary  to  determine  what  might  be  given  in  evidence  in 
other  {a)  cafes,  only  in  the  cafe  of  treafon,  that  being 
ftill  a  higher  crime,  and  fo  die  reafon  ftronger,  and  there^p 
fore  the  rule  is  extended  to  that. 

As  therefbre'^a  great  majority  of  the  Judges  are  of  opi« 
tiion  that  my  Brother  BsLVon^ForteJcue  has  dpne  right  in  re* 
jeding  this  evidence*  the  verdi^  that  has  been  given  muft 
ftand/' 


»■   .   r. 


^*  Nqu  :  The  eight  Judges,  who  were  not  for  admit* 
ting  this  evidence,  were  myfelf,  J.  Page^  J.  Denton^  B. 
Carter^  J.  Forttfcue^  B.  Thompfon^  B.  F^rtefcucy  and  J, 
Chotple, 

1  he  four,  who  were  for  admitting  it,  were  Ld.  Cht 
Juft.  Lee^  Ld.  Ch.  Baron  lieynolds^.].  Probyn  and  J. 
Ccmyns,^* 

{•)  Tht  role  now  extends  to  tU  eadst  whether  the  wordi  do  or  do  not 
import  a  charge  of  felony.;  See  Underwod^*  Parh,  %  Stra.  iaoo>  and 
the  caita  there  referred  to  in  the  notes  in  the  o^vo  edition. 

Cath.    Cosskns,   Adminiftratrix  of  Thomas  m  xig.s* 
Howard  againji  B.  Cossens*  No^flS. 

[M.  I X  Geo.  2.    Rol.  642.] 


tween 


)MLtO  a   uii  Dunu.       a  nc  ucicuuaiii  piajs  uycr  ui   iiic  xjcm  on 
condition,  which  is  that,  in  cafe  a  marriage  be- ^^8^ 
the  defendant  and  Joan  Maynard  take  effed,  if  the  feadanton 


CC  TXEBT  on  bond.     The  defendant  prays  oyer  of  the  peht  oti 
le  defendant  and  Joan  Maynard  take  effed,  if  the 

hisniarri- 

pfltt  with  condition  that  he  would  permit  hit  intended  wife  either  darincr  the  mar- 
tiage  or  by  will  to  difpoie  of  50I.  out  of  hit  perfonal  efiate  :  Plea,  that  defendant  had 
not  prevented  hit  wifie  difpofin^  of  that  fom :  Replication,  fetting  forth  a  particular 
difpofition  of  the  money  by  the  wife,  and  a  requeft  on  defendant  to  pay,  and  a  refuftl 
hy  him  :  Rejoinder,  that  defendant  had  not  any  perfonal  eiUte  outcf  which  he  could 
pay  the  50I— Held  on  demurrer  that  the  rejoioaer  wat  ill> 

ill,  fiecaufe  it  wat  a  depirture  from  the  plea ;  sdly,  bectde  it  would  hav^  been 
^dctescif  PktdedstfiilU 
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1773.         We  are  of  opinion  that  the  replication  is  not  good,  (of 

y^^-f-'^mJ  the  time  of  limitations  muft  be  computed  from  the  time 

Hickman    when  the  a£^ion  firft  accrued  [a)  to  the  teftator,  and  not 

«/«'«/  from^  the  time  of  proving  the  will.  The  proving  of  the 
Walkbk.    ^jij  gj^^^  ^^  ^^^  caufe  of  adion,  and  therefore  me  timtf 

of  proving  the  will  is  perfedly  immaterial,  ' 

If  It  were  otherwife,  it  would  make  (Irange  confuGon  \ 
for  then  if  a  perfon  died  a  month,  or  a  week,  or  a  day, 
befbie  the  fix  years  expired,  the  executor  or  adminidrator 
mud  have  fix  more  years  ;  and  the  fame  rule  would  hold 
in  cafe  they  died  before  the  fjx  years  elapfed,  the  fecond 
executor  or  the  adminidrator  de  bonis  non  muft  have 
another  fi  x  years.  And  by  the  fame  rule  the  afHgnee  of 
a  commidion  of  bankrupt  mud  have  a  new  (ix  years, 
though  the  contrary  was  exprefsly  determined  in  the  calf 
of  Ajhbrooke  v.  Manby  .in  B.  R.  ^^  ^  Joe.  2.  reported  in 
Comb.  10  {b).  Though  Comber  bach  was  cited  as  an  an* 
thority  for  th^  p]ainti(H,  I  can  find  no  cafe  there  that  is 
fo :  oiily  in  the  cafe  before  mentioned  it  was  faid  by  Holt 
that  the  plaintiff  being  an  aflignee  of  a  commiffion  of 
bankrupt  fhould  have  a  new  Ax  years  from  the  time  of 
the  aflignment :  but  this  was  before  Holt  was  a  Judge  ; 
and  what  he  faid  there  was  only  as  counfel,  and  the 
whole  Court'Wfire  of  another  opinion.  And  this  notion 
feems  the  more  abfurd,  becaufe  it  is  dire£lly  contiary  to 
the  rule  concerning  the  limitation  of  adiions  brought  for 
real  eftates  founded  on  the  fame  ftatute(r)9  where  it  is 
held  that  if  the  time  once  begin  to  run,  it  (h^Il  ryn  evci| 
againd  infants  ^nd  femes  CQvcrci* 


(tf)  The  words  of  the  ftatutc  Ij  Jac.  i.  tf.  16.  /  3.  arc  that  adion^ 
vpoD  the  cafe  Ihall  be  commenced  and  fued  ^  within  fix  years  next  afut 
the  cai'fe  of  fueb  affions  or  fuitsy  and  not  after." 

{hi)  The  fame  point  was  alfo  ruled  in  the  cafe  of  Tbi  Settb  Sea  Com-* 
pany  V.  Wymondfell^  3  P.  Wms.  143  ;  and  alfo  in  Gray  v.  Mende^t  I  5/r, 
SSSf  according  to  a  manufcript  note  of  which  it  appears,  that  a  cafe, 
fuppofed  to  have  receaved  a  contrary  determination  in  1653  and  mentioned 
in  2  Lev,  i66r,  was  cited  by  Mr.  IVearg  the  plaintiffs  counfel  and  over- 
ruled. 

{c)  The  fame  conftrudion  has  alfo  been  put  upon  the  flat^te  4  Hen,  7^ 
^.34.  rcfpcding  the  time  within  which  an  entry  mull  be  made  to  avoid  a 
fine.  Stoxvel  V.  Lord  Zotcb  Saintmaure  and  Camtehpe,  Plovod,  355  ;  Dot 
\  titroHre  v.  Jon*:^  4  Dmrnf,  tS*  Eafi  300 ;  and  Doc  ^  Gtiggt  v.  SboMx 
M,  %%  Geo.  $.£,JL     4  PurM/.  If  £afi  30^  sou  L 

The 


MICHAELMAS  TERM,  i  x  Geo.  n.    C.  P.     *  ^9 

The  cafes  of  Lahbridre  and  Riefutrdsv.  Chapman  {a)      1737* 
determined  here  and  in  B.  R.<,  oF  PVilcocks  v^  Mifrgins  (b)  s^^y^^ 
determined  in  B.  R.   and  that  of  Kinfiy  r.  Haywardf  1  Hicxmam 
Lutw  256.,  cited  for  the  plainriffs,  go  quite  on  another      ^g*'"/ 
principle  ;  for  in  all  thofe  cafes  an  adion  was  commenced  Walm*. 
hj  the  teftator  or  intcf^ate  within  the  fix  years,  and  ptir- 
faed  (r;  in  a  reafonable  time  by  the  executor  or  admini** 
firator ;  and  therefore  thofe  were  adjudged  (as  it  was  faid) 
opon  the  equity  of  that  claufe  in  the  flatute  21  Jac.  i. 
r.  16.  which  gives  a   year  after  judgments  or  outlawries 
reverfcd  ;  and  it  is  not  pretended  in  any  of  them  that   th-j 
executor  or  adminiflrator  {hall  have  a  new  fix  years. 

The  cafe  of  Bo^tA  v*  Johnfm  was  cited  out  of  Farref- 
ky  {d)  and  Lilly  (/)  :  but  Lilly  is  a  book  of  no  great  au- 
thority ;  and  as  it  is  reported  in  the  other,  it  is  faid  that 
the  plaintiff  had  judgment  in  this  court,  and  that  it  was 
afterwards  affirmed  in  the  Court  of  King's  Bench  becaufe 
the  defendant  had  pleaded  the  (latute  of  Limitations  ill. 
And  if  fo,  the  plaintiff's  replication  could  never  come  in 
queftion. 

We  are  therefore  of  opinion  that  the  plaintiff's  repli- 
cation is  not  good  for  this  reafon  (/). 

But  there  is  another  reafon  alfo  not  mentioned  by  the 
counfely  becaufe  all  the  promifes  in  the  declaration  are 
laid  to  be  made  to  the  teftator  ;  and  where  they  are  fo, 
it  is  held  in  the  cafe  of  Green  v.  Cooke^  M,  3  Ann.  B.R.^ 
and  reported  by  the  name  of  Dean  v.  Crane^  Salk.  28, 
and  6  Mod.  309  ,  that  an  executor  cannot  give  evidence  > 
of  a  promife  to  himfelf  (g)  within  fix  years ;  and  if  he 

{a)  Cited  in  15  f^f.  Air.  X03. 

(0  2  Str.  907  ;  Fiizg,   170,  289 ;   I  Barnard.  335,  349,  38a  ;   &  % 
Barnard.  5. 

(0  -See  Kar^ttr  ▼.  ^awus^  fofi.  Trin.  X74ii  and  the  cafes  there  cited. 

(rf)  7  Mtd.  143. 

(0  ZMly  47 z.    S.  C  in  %Ld.Raym.  838.  hy  the  name  of  Gould  ▼. 

Jdinfin. 

(fj  This  cafe  is  diiUnguilhable  from  that  of  Curry  v.  Stevenfin^  Cartb. 
335,  SatL  411,  and  SHn.  $55'  where  it  was  faid  that  the  adminiilrator 
ftafl  have  fix  years  from  the  time  of  granting  the  adminiftration,  becaufe 
diere  the  ftatute  of  Limitations  had  not  begun  to  run  in  the  intefiate's 
lifetime,  the  money'not  having  been  received  by  the  defendant  until  after 
the  death  of  the  inteftate ;  (iSiough  this  circumftance  is  not  noticed  in 
the  abri<%ment  of  the  cafe  in  x  C^m,  Dig.  168,  or  in  the  former  edition 
ef  Bat,  Ahr,  vol  4.  479 «)  ^^  ^^^  ^^^"'^  Stemfor£%  Cafe,  Cro,  Jac.  6x, 
and  5  Rff.  114.^.  for  a  fimilar  reafon« — ^The  nr^  point  decided  in  the 
principal  cafe  {Hickman  n.  WaHer)  fecms  alfo  t(r have  been  determined 
the  fame  way  in  Smith  Executor  of  Cody.  Hill  Executor  of  Clark  i.  Wilf, 

{g)  Sec  Th€  Extsufn  •/  tin  Dukt  •/  MarOtrough  v.  Widmar*^  %  Str* 

cannot 
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fatiog  fcfdi  a  praoiHc  to  hinfelf  hi  Ibi  replica* 

the  cxecsKm  hm  doac  in  the  prcfent  cafe  if  a 

dcpjimc  io  pkadiog ;  ml  fiir  dm  rcafoo  aHb  the  rcpli' 


Wea«  tofae  rf  o^«o.  dut  iodg— «dl  be  fcf 


*Jj»^^ Moses  Mokati a  iff Ja^f  Robert  Slofee  Job.  Wil* 
^i||[|!^j^^^      Lf AM  Su^uow^   James  Wii.i.iAMs,    and  James 
Paeeee  (a). 


wrncii  the       I     f ^ 


[IL  10  Cfto.  1.    RoL  1737.] 


^mj  (tlw  X  H  E  opinioo  of  the  Coort  was  delivered  as  fellows^ 
Mtttdi       by 

t^^^adi.  ^'^'»  L<^^  Chief  Jnfticc.  "  The  aaioD  is  for  a^ 
c«  iio4er  sflaak^  batterf,  wounding,  and  falfe  imprironment. 
fnuU^i  The  defendants  join  in  their  plea,  aoid  plead  the  general 
■■"^^jr^  ifliie  not-guilty  as  to  all  the  trefpafs,  except  die  aflaukin|;i 
Mftibefr  inprifoning^  and  keeping  and  detaining  the  faid  Mofes  m 
thtt  die  prifon  for  the  fpace  of  twenty-eight  days.  And  as  to  that 
««fc  •^  «^-  they  juftiiy  in  this  manner ; 

YifiUietwa  They  fay  that  the  borough  of  Devizts  is  an  ancient 
6f  that  borough  ;  and  that  before  the  time  &c  to  wit  on  Fridat  At 
««»"i  bat  ^th  (^  May  1735  at  a  Court  of  Record  of  our  lord  the 
ttthteomt  "^^  ^^^i  *°  *^  fo"*  ^hc  faid  borotigh  in  the  Guildhall 
ftc^a  imt.  of  the  fame  borough  and  within  the  jurifdidion  of  the 
^Whctber  faid  court  before  the  mayor  recorder  and  three  of  die 
'^  ^wr*^  capital  burgefles  (naming  them)  being  counfellors  of  the 
^^^JJ^  laid  borough  according  to  the  liberties  and  privileges 
m  pka  the    of  the  fame  .then    held    by  virtue  of   letters  patent  of 

batureand  . 

dtcnt  of  th«  }iiri£ii Aido  of  the  court  below  ?  Qv. 

*—A  capiaf  cannot  be  tfloed  out  df  an  bferior  coot  without  %  fcetcdtot  fmnmoot 
Io  warrant  it :  bat  if  it  be  pleaded  that  at  one  cout  tlie  pbintifi  below  leried  hii 
plaint  and  foch  prtKcediogt  were  thereopoo  had  that  «#  m  pAfefttad  tmiH  a  o^iaa 
fruedy  it  will  be  intended  that  a  fiimmoM  iflued  firft ;  bat  fodi  intebdmcnt  will  not 
be  made  where  the  capiat  iflued  at-ihtfamt  fmrt, 

— ^  principal  officer,  to  whom  retomaUe  proceft  it  dircAtdy  moil  ftew  that  it  if 
^medt  hot  a  fobordinate  officer  need  not. 

(«)  Thif  eaCt  it  ihortl/  bat  iaatcocate^rcpoftcdla  <to*^^574* 
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Car.  I.  late  King  of  England^  5th  of  Jtitu  in  ihe  i  jth     1 737. 
year  of  his  reign,  granted  to  the  mayor  and  burgefies  and  Vi^^-^/ 
their  fuccefibrs,  one  Janus  Batten  in   his  proper  perfon  Moravia 
came  and  then  and  there  levied  his  plaint  againft  the  faid     ''^f  V 
Mofts  Moravia  of  a  plea  of  trefpafs  on  the  cafe,  to  the  ^^12^* 
damage  of  the  faid  James  Batten  /{Ol*^  and  found  pledges        ^"*^ 
to  profecote  his  faid  plaint,  and  prayed  that  due  procefs 
of  law  might  be  awarded  againft  the  faid  Mofes^  which 
was  then  and  there  granted  him  ;  and  thereupon  fueh  juf'^ 
ther  proceedings  were  had  in  the  faid  court  according  to  the 
tenor  of  the  laid  letters  patent  that  afterwards  to  wit  at 
thatfamt  Court  of  Record  &c  held  the  fame  Friday  the 
(aid    9th  of  May    1735  before  the  faid  mayor  &c  by 
tirtue  of  the  faid  letters  patent  there  ilTued  out  of  the  faid 
court  a  certain  precept  of  our  faid  lord  the  now  King  di- 
reded  to  the  then  bailiiis  and  feijeants  at  mace  of  the  faid 
borough  and  every  of  them  being  then  and  always  after- 
wards until  and  after  the  return  of  the  faid  precept  mini- 
ften  of  the  faid  court,  by  which  faid  precept  the  King 
commanded  them  and  every  of  them  that  they  ihould  take 
the  faid  Mofes  Moravia  and  him  fafely  keep  fo  that  they 
might  have  his  body  before  the  mayor  &c  at  their  next  court 
of  the  fame  borough  to  be  holden  in  the  Guildhall  there  on 
Friday  the  6th  day  of  June  then  next  to  anfwer  to  the  faid 
James  Batten  of  a  plea  of  trefpafs  on  the  cafe,  to  his  da-^ 
mage  40/.  &c  ;  which  faid  precept  was  duly  indorfed  on 
affidavit  duly  made  for  the  fum  of  40/.  according  to  the 
form  of  the  (latute  &c  ;  and  the  faid  precept  fo  indorfed 
was  afterwards  and  before  the  time  when  &c  vi%.  on  the 
(aid  9th  of  May  1 735  at  the  borough  aforefaid  by  the  faid 
IVdliam  Salmon^  then  and  there  and  until  the  return  of  the 
faid  precept  attorney  for  the  faid  James  Batten  retained  by 
him  to  profecute  the  faid  fuit  and  at  the  requeft  of  the 
faid  James  Batten^  delivered  (a)  to  the  faid  James  fVilU-^ 
ams  and  James  Parker  then  and  from  thence  until  the  re- 
turn of  the  faid  precept  baiiifis  and  ferjeants  of  the  mace 
of  the  faid  borough  anid  miniders  of  the  faid  court  to  be 
bv  them  executed  in  due  form  of  law^   and  the  faid  James 
ff^iliiams  and  James  Parker  v^cre  then  and  there  requefted 
^  Weil  by  the  faid  fVilliam  Salmon  as  by  the  faid  James 

(«)  Vid.  J^MM  ▼.  Tttiti^  cute  1$  ;  where  it  was  holden,  on  demurred j 
^^  tlx  delivenr  of  proceft  by  one  to  another  to  bo  ozecitted  it  an  admiP 
fioo  of  the  treffaft  in  order  to  jnCUfy  iw 

Battea 
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1737;     Batten  and  Robert  Steper'tYie  younger  to  execute  the  fame  ; 
^m^mmtj  bv  viFtHe  wheFcof  tne  faid  James  fViliiams  and  James 
-IT    -P^'**^  ai  ^^^  requcft  of  the  faid  James  Batten  and  alfo  of 
Sl^p»     the  faid  fVilliam  Salmon  his  attorney  and  of  the  faid  Robert 
smi  others.  £Ai^  the  younger  afterwards  and  before  the  return  there- 
of viz.  on  the  laid  9th  of  Me^  1735  at  the  borough  afore- 
faid  within  the  juriididion  of  the  faid  court  took  and  ar-* 
.  refted  the  faid  Mofes  by  his  body  and  kept  and  detained 
him  in  their  cuftody  there  for  the  fpace  of  twenty-eieht 
days,  as   it  was  lawful  for  them  to  do  ;  and  the  laid 
James  WtlKams  and  James  Parker  at  the  return  of  the 
laid    precept    viz.   at  the  faid    court  held  at  the  faid 
Guildhall  within  the  faid  borough  by  virtue  of  the  faid 
letters  patent  before  the  faid  itiayor  and  three  of  the  ca- 
pital burgefles  (naming  them)  beine  qcunfellors  of  the 
faid  borough  on  the  laid  6th  of  June  then   next  re* 
turned  the  faid  precept  duly  ferved  and  executed,  which 
is  the  fame  afiaulting,  imprifoning  &c ;  wherefore  they 
pray  judgment  &c. 

To  this  plea  the  plaintiff  demurred  generally  ;  and  the 
defendants  joined  iu  demurrer. 

It  was  faid  for  the  plJfintiff  that  this  being  a  joint  plefa 
of  all  the  defendants,  if  it  be  not  a  good  judification  as  to 
any  one  of  them,  it  will  be  a  bad  plea  as  to  all ;  and  this 
was  admitted  by  the  counfel  for  the  defendants,  and  can* 
not  be  difputed  now,  it  having  been  fo  often  determined^ 
Vid.  Smith  v.  Bouchier,  M.  8  Geo.  2.  B.  R.  (a) 

Several  objei^ions  (b)  were  taken  to  the  plea ; 

Firft , 

(a)  Thif  cmfe  has  been  fince  reported  in  ft  Sir.  993.  See  alfo  MiddUtm 
"v.  PrUe^  ^Sir.  1 1 84.  and  Mor/e  v.  Jamtt,  pof,  Micb.  1738. 

(^)Thi8  cafe  was  argued  on  the  aid  of  June  and  iithof  iVovMi^r  1737 
by  Draper  and  Agar  Serju.  for  the  plaintiff,  and  by  E^re  and  Parker 
King's  Serjts*  for  the  defendants^  On  behalf  of  the  plaintiff  were  cited, 
in  fupport  of  the  firft  and  fecood  objedions,  the  cafe  of  The  Marjkalfea^ 
ZO  C«.  69  ;  Hlgginfim  Y.  Martin^  %  Mod.  195  ;  Martin  v.  Marjball^  Hth. 
63  ;  Turner  v.  Folgate^  1  Lev,  95  ;  Atbuy  v.  Ferjidn^  3  Lev.  343  ;  Cotee  v, 
MitebUl,  3  Lev.  20 ;  Britton  r.  Cole,  Sartb.  443 ;  Peacock  v.  ^4/,  Z 
SommL  73  ;  Strode  v.  Deering,  2  Sbow.  1 68 ;  Jobnt  ▼.  Smitb^  Cro,  Jac,  314. ; 
Dhmii  ▼.  Povflt,  %Liitw.  913  ;  Hargrove  v.  Ward,  ib.  1451  ;  Pinnager 
y.  Gale^  1  Fentr.  lOO,  id  refolntion ;  OUiet  V.  Bejfey,  Sir  T.  Jon.  114; 
Afjir/fT.  — ,  Telv.  46;  Bat/eyw.  Orme,  P  ZGeo.  I.  B,Ji.  and  Sarrofif 
▼.  Dnrcbett,  Tr.  8  Geo.  %.  B.  C.-; — ia  fnpport  of  the  third  objedioir,  % 
Jltoi.  Abr.  277.  D.  X  i  Hall  f.  Bootb^  Z  Mod.  ^36  ;  Jttgen  T.  MafcaU  Sir 

T.  Ba;fWh 
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Firfl  ;  that  k  do^  not  fet  forth  that  the  caufe  of  it<3toh    1737. 
iniie  wirhin  the  jairifdidioii  of  tiie  inferior  court,  which  V'--n^*^ 
is  ncceflarr  to  be  done  ill  refp^  to  fVi^am  SdlmM  the  ^okavxa 
attomct  and  kab'ert  Simper  a  ftrangcr,  though   perhaps   it  cj^*'^ 
may  not  be  neceflary  in  refpeS  to  the  two  other  delleild-      ^^ 
ams  who  ju^ify  as  officers  of  the  borougH. 

Secondly ;  That  it  is  liot  fet  forth  What  jurifdidibn  this 
court  hath  \  and  it  does  net  ap|>ear  that  this  court  hatH 
any  jnnTdi^ioil  as  to  perfonal  edions ;  and  that  in  this 
nefped  it  is  Had  as  to  the  officers  as  well  as  to  the  othet: 
defendants. 

Thirdly ;  That  i  capias  catinot  iflue  witJioiit  ±  pfece- 
^m  fummonSy  and  that  it  does  not  appear  tHcfe  was  any 
precedent  fuiiimoiis  in  this  trafe  ;  nay,  that  it  is  plain  that 
there  was  nbt. 

Fourthly  •  That  tlie  rcttlm  is  ill,  it  hot  feing  ftid  thai 
the  return  was  niide  at  a  Coiirt  held  before  the  recorder^ 
but  only  before  the  mayor  and  three  capital  burgefies  ;  and 
that  it  is  oeceflary  iii  cafes  <X  this  fore  that  th^  returd 
ihould  be  fet  forth. 

•  ■  . 

Bcfofe  I  take  notice  of  the  three  firft  objeCUohs,  I  will 
lay  die  lad  out  of  the  way,  as  beings  we  think,  of  no 
Weight  For  though  we  admit  th;lt  the  return  ought  to 
be  iet  forth  (a),  l^idg  the  cafe  of  the  attorney  and  a 
(Iranger,  we  think  it  is  fufficiently  fet  forth,  it  not  ap* 
pearing  to  us  th;tt  the  recorder's  prefeace  is  neceflary  to 

T.fj^.iig;  ^eaAY.  ithlinoit,  i  Fent.iioi  2  Luiw,  9181^  and  Garrei 
▼•  Bigty,  Sir  T,  Jm,  119.  ;-^in  fuppeit  of  the  4th  obieAion,  Co,  Enir, 
iOhJAu  T.  Smithy  Cr$,  Jac,  3^4.  ad  excq>tion ;  and  Cooftr  ▼.  Verify, 

The  defendants^  iq.  anTwet  tts  tfie  two  (M  objedions,  ntUd  on  the 
cafiaof  Gtoimiu  T.  >M/#f  %  LkH».^$Sj  9nd  i566  ;  PatruJk  ^.  Jobnfini 
^ 9^6  ;  Ltuksng  ▼.  Zitmkiwg^,  Soli.  20I ;  and  Tl^mf.  Emir,  jdi ; — ^in  an- 
iwcrtb  dK  tkinl,  Lamev,  Rohirftn;  %  MU,  tO%\  and  %  Luhu,  is^s  ; — 
Mthey  anfwered  the  laft  objeaioo  hj  £Uting  thd  £a6t  that  the  return 
telaffideot. 

A^  A  prindpal  officer,  who  Modifies  under  fettfrnalAe  pro^tsi  mod 
■^diat  the  writ  was  fetutned;  MMUtimi,  Fnce,  %  Sir.  1x84,  and 
s  ^17.:  but  afttbordtnate  c^Bcer  need  not;  Soli,  j^f  410;  z  Ld, 
^^^S4i  vAMorfi  T.  Jamest  J^'A^-  173^>  ^  objcdionL.  But  this 
nteii  GQiiflrnied  to  writs  on'radpe  ptbceis,  and  does  not  extend  to  vnts 
ef  oecritibo. .  Hm's  cafe,  5  Jttf.  90;  JMlty  v.  J^Uiifit  Law  i% ;  (Ad 

D  the 
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t737'  '^^  holding  of  a  conrt  Vid.  Ricketts  v.  BowUr,  in  B.  ki 
^■^^v-^/  ^  W.  bf  M,  \  Britim  ▼.  Cf&,  5fl/t.  409 ;  Freeman  ▼. 
MoBiiTiA    Blewht.  it. ;  and  Girlinw\  cafe,  Cr*.  Ctfr.  447. 

Slopir. 

As  to  the  firll  objedton ;  We  think  it  a  fiftal  olriediaii ; 
for  though  in  the  cafe  of  an  officer,  who  is  olniged  to 
obey  the  procefs  of  the  court  and  is  punifhable  if  he  do 
Slot,  it  rtsay  not  be  necefiary  to  fet  forth  that  the  caufe  of 
a£tion  arofe  within  the  jurifdidion  of  the  court,  it  hat 
been  aUvays  holden,  except  in  one  cafe  which  I  (bail 
mention  by  and  by,  3nd  we  are  aU  clearly  of  opioioo, 
that  it  is  neceflary  in  the  cafe  of  a  plaintiff  hiinfelf ;  and 
if  it  be  neceflary  in  the  cafe  of  a  plaintiff,  it  feems  to 
be  much  more  fo  in  the  cafe  of  the  attorney,  who  may 
be  fuppofed  to  know  the  nature  of  the  court  and  it's  jii-< 
rifdi&ion  much  better  than  the  plaintiff.  And  we  think 
it  is  flronger  in  the  cafe  of  S/ofer^  who  appears  10  be  c 
inere  Granger  ,'  for  if  a  man  will  thruft  himfelf  into  an 
office  in  which  he  hath  nothing  to  do  either  in  point  of 
intercft  or  of  duty,  as  an  attorney  or  officer,  he  mod 
take  care  to  be  fare  that  he  is  in  the  right,  otherwifc  it* 
n  at  his  peril. 

The  (li(lin£lion  between  the  plaintiff  and  the  officer  is 
exprefsly  warranted  by  Turner  v.  Felgate^  i  Lev.  95. 
Cotes  y^Michill  and  other $9  3  Lev*  20  ;  Adneys.  Vermn^ 
3  Lev.  24J  ;  Hod/on  v.  (^ooke^  I  Ventr.  360  ;  Erltton  r. 
ColCf  Cartn.^^i'f  Higginfon  y.  Martin^  2  mod.  i^^  and 
Batrow  v.  Vurc/iett^  aiijudged  in  this  court  Tr.  8  Geo.  2. 
And  there  fcems  to  be  a  plain  reafon  for  this.  For  the 
inferior  officer  is  puniHiable  as  a  minifterof  th^ court  if 
he  do  not  obey  k'a  commands ;  and  it  would  be  unjuft 
that  a  man  fhould  be  puniflied  if  he  does  not  dio  a  thing 
and  (hoiild  be  liable  to  an  a£tron  if  he  does.  But  it  is 
otherwife  in  the  cafe  of  a  plaintiff:  for  (as  it  <s  faid  in 
the  cafe  of  Higginfon  v.  Martin)  a  plaintiff  may  fue  if  he 
pleafe  in  the  ceofrts  of  tVeJlnunfter-hall  and  then  he  wift 
be  fafe,  \i\ii  if  lie  Will  fue  m  ari  inferior  eourt  he  it 
bound  at  his  peril  10  take  ndtice  of  (he  botmds  amd  limits 
of  it*s  jurifdidion.  And  though  the  judges  inr  that  cafe 
differed  as  to  another  mutter,  (the  proce£.  in  that  cafe 
being  a  capias  ad  iatlsfacienduro  after  judgment,  and  the 
plaintiff  in  (he  inferior  court  hating  (et  foilh  in  his  de«> 
tiaration  that  the  caufe  of  adion  arofe  within  the  j^if* 
di£lion  of  the  court  which  the  defendant  there  admitted 
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hf  bis  plea,  and  for  tbis   rcafon  two  fa)  of  the  Judges     1737. 
were  of  opinion  that  the  objcflion  Wa$  cured,)   yet  they  v-^'V^'^ 
were  all  of  opioion  ttiat  if  tlie  cafe  had  been  as  the  pre-  Moravia 
fern  cafe  is;  the  plea  would  not  have  been  good.     And  for   g^wu 
the  rcafons  that  1  mentioned  befoie,  the  cafe  of  dh   at- 
comey  and  the  cafe  />f  a  (Iranger  are  much  (trohger  thaii 
that  of  a  plaintiff. 

The  only  cafe  that  I  can  find  where  si  contrary  o|Mnion 
1%  held  is  the  cafe  of  Gwinne  v.  P^olt^  Yones^  .and  AfittirSf 
1  Iitfv.  935,  and  4560,  in  Scacc.  4  fv.ScAf.  which  was 
cited  in  this  cafe  by  the  courife)  for  the  defendants,  and 
much  relied  opon  as  an  authority  for  tiiem  !  but  as  it  is  a 
fiogle  cafe,  contrary  to,  mainy  former  and  fome  fubfequent 
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reported  at  large  ih  LutwycAe^  feems  to  itie  to  bt  founded 
OQ  very  urifatisHidlor.y  r&afons  [h). 

His  principal  reafons  stfe, 

ift.  That  ad  adionof  trefpafs  will  dot  lie  againft  tUt 
plaintiff  in  fuch  cafe,  becaufe  he  may  not  know  whcrd 
hiscaofeof  adion  arofe,  and  becaufe  he  may  not  knqM^ 
the  extent  of  the  jurifdi£lion  of  the  inferior  coilrt^  But 
this  has  been  anfwered  by  what  [  have  faid  already  and 
what  I  cited  6ot  of  the  cafe  of  Htgglrifon  ^.  Martin. 

.  idly,  Becaufe  (he  fays)  there  is  iio  caic  where  tHe  pcr- 
fon  doing  the  thing  is  excufed,  and   yet  the  pcrlbn  who 
only  procures  it  to  be  done  though  abfeiit  ihall  be  a  tref- 
piffcr.    This  rule  is  cerbiiily  a  irufe  orte  wKcre  the  pcr- 
fon  commanding  tbel  thing  and  the   perfon  doing  it  are 
tinder  the  fame  cih:um(tances.     But  here  the  officer  and 
the  plaintiff  dre  under  very  different  circunfftartces,  as  I 
have  already  (hewn,  and  therefore  the  rule  does  not  hold. 
Suppoiing  I  fhould  order  a  lunatic  to  kill  a  man,  ho  would 
k  excufed  as  a  lunatic,  and  .yet  I   fhould  certainly  be 
hariged ;  which  ibews  the  abfurdity  of  laying  down  this 
^  a  general  rul6. 

(«)  Bat  according  to  the  reppxt  in  jFretm,  32a.  one  ot  tKofe  Judg^ 
{Atiut  ].)  aftcrwar£,aod  after  the  Court  had  taken  time  to  confidcr  of  the 
(oiat,  agrfcd  With  North. QIl  J.  and  fVi/uiham  J,  that  the  obieAion  was 
^  cnitd  by  tlie  defendant's  hayipg  pleaded  below.  Sec  alfo  BuiL  N.  F. 
h  ,  ^ 

if)  imXhJim  ▼.  m/fo^i,  %  fTiJf.  305.  Id.  Camden  iaid  «  Baron  Fruuli 
^ «»  sifiunmt  of  Qwinnt  ▼.  JPooU  has  iUtcd  the  leaming  of  cafes  of 
**^'^'  '  but  hat  not  Uid  down  any  precifc  rule  of  law." 

D  a  30179 
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jdly.  Another  argameot  which  he  makes  afe  o^  \ti 
that  an  action  will  not  lis  bv  an,  attorney  of  a  coort  in 
fVeflminfler-ha!!  again  (I  a  perion  who  fues  him  in  another 
court,  if  he  does  not  infifl  on  his  priTilece.     But  this 
differs  both  from  the  prefent  cafe  and  the  caie  in  Lut^ychi 
in  two  very  material  circumftances ;  ift,  that  the  prcx:efs 
in  both,  un<)er  which   the  defendants  juftify,  it  noc  a  ca-' 
pias  ad  fatisfactcndum,  but  a  capias  ad  refpondendom,  be- 
fore any  plea  pot  in  by  which  the  defendant  in  the  inferiet 
court  hath  fobmitted  to  it's  jufifdiflion  ;    idly,  and  in  thcf 
cafe  of  an  attorney,  it  is  only  a  perfonal  privilege,  which 
if  he  will  not  infift  on  he  is  liable  to  the  joriraidion  of 
anothef  court  as  well  as  any  other  perfoo. 

There  is  but  one  reafon  that  feems  to  be  rtiaterial^ 
which  is  not  mentioned  by  Powell  B  ,  bat  is  mentioned 
by  Lutwjche  in  his  report  and  appears  to  be  fo  in  the  form 
of  the  proceedings,  that  the  plaintiff*  there  in  the  inferior 
Court  was  an  aclminiftracof,  and  fo  coold  not  be  fiippofed 
to  know  where  the  caufe  of  aSion  arofe ;  and  it  is  well 
known  that  for  this  reafon  executors  and  adminiftratorf 
are  favoured  by  law,  it  being  excofed  from  cofts  and  in 
fevera)  other  refpe6ts  :  but  tlris  circumttance  does  not  o€<< 
Cur  in  the  prefent  cafe. 

For  thefe  reafons,  notwiih (landing  this  cafe,  we  afe  of 
cpinion  that  this  is  a  fatal  objection  co  the  plea  [a). 

Secondly  ; 

(a)  it  does  not  appear  that  the  cafe  of  ^ry/init  v.  CarptmUr  md  Mm4 
*r,  9  W.  3.  fincc  reported  in  i  Z</.  Ravn.  229.  was  cited  in  the  principal 
^aTc :  -there  to  trefpaft  for  an  alTauk  battery  vounding  and  falw  impri- 
fonment,  the  defendant!  joftified  tinder  mefiie  proceis  ovt  0f  the  oowt  of 
LmunceflM  in  Cornwall  (not  b.jyotg  what  eoart)  on  a  plaint  entered  by 
dirbtnUr  for  a  debt  due  to  him  within  the  jnnifdidita  of  the  court;  the 
phuntifT  repired  that  the  canfc  of  adiOn  ;>'.rofe  at  Su  Nttt%^  &bf(|tfe  hoc 
that  it  arofe  within  the  jurifdiAion  of  the  court  of  Lamne^f  \  uiA  to 
thii  replication  the  defenduti  demurred. 

The  Conn,  after  faying  that  neither  the  officer  or  party  was  bound  to^ 
take  notice  whether  tKe  earufe  of  aAion  arofc  out  of  the  jnrifdiAion  of  the 
cpurt,  added  "  If  the  caufe  of  adion  arofe  out  of  the  jurifdi^on  of  the 
court  .the  defendant  in  the  inferior  court  ought  to  plead  it ;  and  if  he 
do  not,  die  alfair  of  the  jurifdi&ion  is  over,  and  he  ihaHnot  take  adran^ 
^3ge  of  2t  in  any  collateral  adton  againft  the  plaintiff  or  the  ^cer  who' 
exccutn  the  proccfs.    And  fo  it  was  refoWed  in  the  cafe  of  Gtvimte  v.- 

Tudgmcfft  however  was  given  for  the. plaintiff  on  account  of  the  in- 
ftfhciesey  of  the  plea. 

-dot  the  opinion  of  the  Court  refpeding  the  jurifdidion  fisenu  to  be 
ihaken  not  oiUy  by  the  cafe  of  Mtraxia  v.  ShftTt  but  aKb  by  that  of  JTirr- 


MICHAELMAS  TERM,  ii  Gio.  11.    C.  V.  ^7 

Secoqdly  s  Bpt  there  is  another,  which,  if  poi&ble,  is     1 737. 
ftill  ilronger,  that  the  defcqdants  have  not  fee  forth  what  v-^^-v^^^^ 
jnrifdtdioQ  (a)  the  Cour^  of  Devizes  hath,  or  whether  M0RAV14 
it  hath  any  jurifdifiion  at  all  in  the  cafe  of  perfon^l  a^i-     'X^V 
ons ;  fo  that  for  ought  that  appears  in  the  plea,  it  may      ^^^^^9 
be  only  a  cou^t-leet.     And  it  is  confiftent  even  with  the 
cafe  iQ  LMiwyche  to  allow  of  this  ohjedion.     For  in  that 
as  well  as  all  the  cafes  that  I  can  find  where  thefe  fort 
of  pleas  hare   been  holden  to   be  good,  they  have  ez- 
prefsly  fee  fonh  what  jurifdi&ion  the  court  had,  to  (hew 
that  the  court  had  a  general  juriW^on  of  fuch  fort  of 
adioos.     For  other wiie,  it  has  always  been   hoUleq  that 
e?cn  an  officer  cannot  Juftify  ;  as  in  the  cafe  of  a  jufliice 
of  the  peace,  if  he  make  a  warrant  to  a  conftable  to 
bring  a  man  before  him  for  a  matter  of  which  he  hach 
a  general  cognisacice,    though  he  had  no  foundation  in 
pomt  of  fad  for  granting  fuch  a  warrant,  or  though  the 
warrant  itfclf  bedcfei^ive  in  point  of  form,  yecaconflabl^ 

hrt  T.  £3M,  £.  %%  G.  J.  B,  M,  at  latfta*  to  cafes  arifi«g  in  infierior  courta 

That  was  an  aAkm  of  debt  on  a  jadgment  in  the  Kmidrtd  court  of  A, 
Amvift  in  QlwmeeJUrJbirt ;  the  declaration  ftating  that  the  plaintiff  levied 
\a  plaint  in  the  court  bel^w  for  a  caafe  of  adipn  ariGng  within  the  jurif- 
jfiuoQ  of  that  court,  and  that  fuch  proGeediDg;t  were  thereupon  had  &c 
thtt  the  plaintiff  recorered  ^ 

The  defendant  pleaded^  befidea  the  general  iffue>  that  the  cafifjp  of 
ftAion  arole  at  Rrft  ii)  J^ertfir^ffUrf  out  of  the  jurifdidion  of  that  court, 
«d  not  within  ftc 

To  thif  iaft  pkn  the  plaintiff  demurred,  and  contended  in  argument; 
thtt,  after  judgment  below,  it  was  too  late  for  the  defendant  to  plead 
tktt  the  caafe  of  aAioo  did  not  arife  within  the  jurifdi^on  of  the  court 
bdow,  and  fhat  if  he  had  meant  to  take  advantage  of  that  he  ihoui4 
hne  pleaded  it  in  ahatemei|t  below. 

Bat  Mr  Cmr9^  after  taking  time  to  conildcr  of  th;  cafe,  gava  judgment 
fcr  the  defendant. 

Lord  MsMifcId  Ch.  J.  feid,  we  6nd  op  looking  into  the  recprd  that 
ikre  it  no  qnie^ian  at  all,  nor  any  room  for  argnment.  The  counfel  have 
pe  into  a  wide  field  of  argufneht  not  applicable,  how  far  an  officer  ia 
Jiftified  aAing  under  tlie  judgment  of  an  inferior  court  not  haviqe  juriU 
^iidion,  and  how  far  the  party  it  precluded  after  iodgment  from  ulcging 
tbt  the  caufe  of  *adion  arofe  without  the  jurifdiaion.  Tl^b  it  an  adion 
<f  debt  on  a  judgment  in  ^he  hundred  court  qf  St,  BrUve^*%  for  a  caufc 
ff  tOkm  mrifini  vMim  tb(  jurifiii&i^n  of  ibs  cwrt^  Thit  the  piaintiiBr  uket 
Ml  him  to  aTcr,  and  he  muft  have  proved  it  under  the  general  iffue. 
lac  defendant  pleads,  ift,  nil  debet,  idly,  that  the  caufe  of  aiftion  arofe 
oat  of  the  junfdi^Uon ;  to  thit  fecond  plea  there  it  a  demurrer  which 
^dmiu  the  nA,  fo  thzt  it  appears  on  the  record  that  there  wat  no  caufe  of 
>dion  within  the  jnriidt^ion.  Bcfidet  it  it  not  a  judgment  of  a  court  of 
ittofd  (i) ;  but  I3te  a  forcigq  judgment  (a),  and  not  conduGve  evidencq 
flfthcdebc 

(«}  Vidt  MaifeU  r.  BaJmtti^nolU  im/. 


(i)  It  did  not  ^ypear  in  thit  cafe  to  be  a  court  of  record ;  but  in  Dfi9« 
9u  V.  Rrwlif  %  LmHo.  914.  It  wat  pleaded  M»-a  court  of  record. 
(1)  fee  IFMf/-  r.  /r//fer,  /Vy-^  i,  and  the  ca/cf  thcfC  rcf(frrcd  to. 

may 
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1 737,     piay  juftify  under  it :  but  if 'he  make  a  warrant  to  take  up 
V^y^^  a  man  to  anfwer  in  a  filea  of  cleht,  a  conflable  cannot 
:^IoRATiA'   juflify  und^r  fuch  a  warrant,  bccaqfc  the  judicehath  no 
^'ii     jurifdiaion  of  debts. 

We  think  therefore  for  tl^is  reafon  that  this  pjea  is  bacl 

even  as  to  the  officers  themfelves. 

»      •  .       '       •     •    . 

Thirdly ;  the  other  objedlion  likewiCe  feems  to  be  of 
weight  (0;/that  here  is  a  capias  in  the  ^rft  inflance,  which 
'■'■■■■'■■••..'■  was 

(a)  This  objeftion  wts  holden  to  be  decMive  in  the  cafes  of  Marpole  ▼ 
JBafiett  and  Tig^^  defdrmined  in  Tr.  I747»  B.  C.  and  in  Mmrpby  % 
/i/MVTd/i/ and  another,  in  Tr,  16  Gf,  %»  B,  C. 

Tat  former  was  an  adion  of  aifault  battery  and  £Ufe  imprifonmeht  ^ 
-  to  which  both  the  defendants  pleaded  not  guilty  ks  to  all  the  trefpaft  &C9 
except  the  aifaulting  beatmg  and*  imprifoning  this  plaintiff  &c  ;  *and  is  to 
that  they  pleaded  a  •  jxifHication  that  at  the  Court  of  Record  of  our  lord 
(he  Kins  held  iq  the  QtUUball  pf  (he  town  of  Ofvoefiry  on  the  3d  of  O&ot 
ktr  1740  l^y  virtue  of  certain  letters  patent  granted  by  Ki^  Car,^\,  oft 
the  13th  of  ^ffivMrjr  In  the  35th  year  of  his  reign,  Bafneit  leried  a  plaint 
Ugainft  the  plaiotiff  {Margoit}  ii)  a  p.ka  fff  trefoafs  ^pon  the  ciif^,  to  thf 
damage  of  Bafnett  20/.  for  a  caufe  of  adibn  ariung  within  the  junfdi&ioo 
of  that  court,  and  thereupon  fuch  proceedings  were  had  in  the  (ame  court 
fhat  afterwards,  to  wit,  at  and  im  ami  by  tbejamt  ewrf  therf  ijfuti  a  eertakt 
prtttpt  &c  againft  Marp^Ui  direded  to  the  Serjeants  at  Mate^  by  virtue 
whereof '/^ijg^Ai/,  the  other  defendant,  qne  of  the  ^ijeants  &c  on  &c  be^ 
fore  the  return  of  the  faid'precept  gently  laid  his  h«adspii  Marpdt  in  osj 
der  to  arreft  him-  ACt  vld  then  and  there  arre(led  hiin  ^^c, 
•  The  p|fu«tif.dei|inrrcd  generally  J  ^d  •      ' 

Beifidd  Seiit,  on  the  13th  of  May  1747'  took  two  obJedi^DS  to  the  ple^ 

I  ft,  That  it  did  not  £n  fpr^i  (he  nature  of  (he  court,  or  the  extent  of 
its  jurifdidion ;    ■  - 

odly.  That  a  capias  ifliied  in  the  ^ft  inftance  ;  and  he  relied  00  the 
cafe  of  Moravia  v.  SUftr, 

The  anfwer  given  by  Draper  Serjt.  to  the  firft  objedion  veas  that  i( 
vyai  ftated  in  the  plea  that  it  wis  a  court  of  record  of  our  lord  the  King 
held  in  and  for  the  town  &c,  and  that  it  was  exprefsly  alleged  that  the 
caufe  of -ad  ion  aro|l^  within  the  juriftiiAion  of  that  court ;  to  the  fiBCond, 
that  it  was  ftated  in  the  plea  *^  that  thereupon  fuch  proceedings  were  had 
&c'*;that  it  did  not  appcstf  that  a  fummons  ha4  ^^^  iifued ;  that  a  fumr 
nons  might  might  be  returnable  on  fhe  lame  day ;  and  that  a  fummoni 
and  capias  might  iflue  on  the  fiune  day.  • 

But  .7t*  Court  ruled  that  the  plea  cpuld  no^  be  fupported,  smd  gave 
judgment  for  tiie  plaintijf'  pq  (he  ift  of^  Jaifc  1747.  ^t  S.  Ld.  CL  J, 
/Fi//«(i).    • 

The  other  cafe  of  Murpky  v.  Fitzgerald  and  Surij  veas  alfo  an  a£lion  of 
«0ault  battery  wounding  and  folfe  imprifonment :  in  that  alfo  both  the 
defendants  pleaded  a  joint  plea  pf  jullification,  in  which  they  fet  forth 
that  there  had  been  an  immemorial  court  of  record  of  our  lord  the  King, 
within  the  liberty  uf  the  bifhop  of  RoebeJUr  in  A>ii/,  held  at  the  Falace  of 

(i)  According  to  Mr.  Jnft.  Mneyh  account  of  this  cafe.  The  Court 
^  did  not  ubfolutely 'determine  that  the  pica  was  bad  becaufe  the  jurifdic^ 
«tion  was  rot  fct  forth,  though  they  were  ftrongly  inclined  to  think  fo  : 
iHit  on  the  iecond  objedion,  they  were  clear  that  it  wait  bad,  for  a  capias 
JD  the  firft  inftance  without  a  fununons  19  illegal'* 
it..-..     .....  RocbrBer 


MICHAELMAS  TSRBi,  ii  Gio.O.    C.  P.  1^ 

wasfaoUea  not  to  be  good  in  the  care  of  Read  v*  fFtlmot ;     1737. 
1  Fetu.  120  i  Hal/y.  Booths   i  Mod.  236.9  and  in  feyeral  ^.^r^y-^ 
cafes  in  RolPs  Abridpnent.  and  feveral  other  books.     And  1^orav24 
though  Powdl  B.  in  the  argument  before  mentioned  dif-     ^^iitfi 
fcrs  hke^vife  from  thefe  cafes  and  from  the  opinion  of  my   ^h^^^^ 
Lord  Chief  Juftice  Hale  in  this  refped,  and  fays  that  ^ 
capias  in  the  firft  inftance  in  inferior  courts  is  only  a  pro- 
cefs  inveifo  ordine  and  confequently  erroneous  and   not 
void,  aud  that  therefore  a  perlon  may  juftify  under  it,   I 
cannot  (I  own)  fee  the  reafon  of  this  aflertion,  or  know 
very  well  how  to  make  fcnfe  of  it  ^  for  by   the  fame 

Jtuhefer  QDcc  in  rverj  three  yrceks  on  a  Friday  hefpre  the  fteward  of  the 
court,  for  the  trying  and  determining  of  all  kinds  of  perfoqal  anions 
arifiog  within  the  tiherty  &c ;  that  at  a  conn  there  held  on  Friday  the 
15th  of  Deamher  1 75  2  before  E.  Wyau  the  fteward  the  de£en(Unt  (/V/s* 
feraU^\ew«A.  hit  plaint  againft  Murphy  in  pica  of  trefpafs  upon  die  cafe (i ), 
to  his  damage  of  7.0L  ;  that  thereupon  fuch  proceedings  were  in  the 
£nae  court  that  afterwards,  to  wit,  at  tht  fame  court  m  the /ami  day  there 
iflned  a  certain  precept  &c  direded  to  Surky  one  of  the  minifters  of  the 
laid  court  &c  indorfcd  for  bail  &c,  by  virtue  whereof  Surhy  on  &c  before 
the  return  of  the  faid  precept  and  within  the  jurifdidion  of  the  court 
gently  bid  his  hands  on  the  plaintiff  f^Afurfby)  ip  order  to  arrcft  him,  and 
tfacQ  and  there  arrefted  him  &c. 

To  this  plea  there  was  a  general  demurrer,  and  judgment  was  given 
Cat  tht  plaintiff,  withoi|t  hearing  any  arguqi^t,  on  the  authority  of 
Mtravia  v.  SUfer,  M.  S.  Ld.  Ch.  J.  fi^ilUi, 

This  objedion,  that  a  capias  iflued  without  a  fummons,  was  afterwards 
taken  is  the  cafe  of  Titlty  v.  Foxall,  Tr.  1758,  B.  C,  vide  />efl, :  but  it 
wat  there  overpj^,  \%  appearing  qn  the  plea  that  the  plsunt  was  levied  at 
ott  court  and  ibe  capiat  ijfued  at  afiibfeqhemt  eiurty  and  this  allegation  beinr 
there  introduced  by  taliter  proceffum  eft  &c. 

Tliefe  cafes  may  be  reconeiled  by  the  application  of  this  rule,  where  it 
h&fficientlyfliewn  in  pleading  that  the  court  below  had  jurifdidion  over 
theaule,  every  intendment  (2)  will  be  made  in  favor  of  their  proceed* 
ingi  that  can  be  made  confiftently  with  the  fails  pleaded ;  and  tficrc- 
^  coofiftently  with  the  fads  pleaded  in  Titiey  y.  Foxall  a  fum- 
noos  might  have  iiTued  (chough  none  was  ftatcd  at  the  court  at 
vhich  the  plaint  was  levied,  to  warrant  the  ifluing  of  the  capias  at  the 
>nrf  court :  but  no  fuch  intendment  could  be  made  in  Aforavia  v.  SUpgw, 
Marpde  «.  Baftutt^  and  Murphy  v.  Fitzgerald^  bccaufe  it  appeared  in-  each 
^  thofe  cales  that  the  capias  ilUied  out  of  tie  fume  court  at  which  the  plaint 
^•ilevied. 

And  though  the  cafe  of  Adamt  v.  Freeman  and  JVinns,  as  reported  in 
^^81,  and  1  fVitfom  5.,  appears  to  break  in  upon  the  above  diftindion* 
preferring  to  tjie  recprd  in  theTreafury  Chamber  (which  is  entered  Tr, 
S4  Cm.  2.  1750,  RoL  9^5.)  that  decifioi)  will  he  found  to  be  rcconcile- 
>ble  with  aD  the  above  cafes,  it  appearing  in  jaoth  pleas  (which  were  joint 
pleas  by  both  the  defendants,  and  not  feparate  ones  by  each  as  reprcfcnted 
in  Sayer^  that  the  plaint  was  levied  at  a  court  hojdcn  at  Daveutry  on 
Tlar/day  th4  if  of  June,  and  that  the  capias  did  not  ijfue  until  Tburfday  tht 
tlhof  Jane  when  the  next  court  was  holden. 

(i)  Not  iaying  for  a  caufe  of  adion  ariiing  within  the  jurifdidion  of 
1^  covtt. 
(1)  Vid.  StUfti  ▼.  Latorcncty  poft.  Tr.  16  t^  17  Ge9- 1. 
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1737      reafon  if  in  a  fuperior  court  an  exigent  were  to  be  takrq 
Kt0'X^^^  ^^  ^^^  fi''^  procefs,  he  might  as  well  fay  that  chat  was  only 
M0XAT14    invcf^o  ordine,  which  yet  I  think  would  be  a  linle  abfora. 
n^tfi/f      This  objeftioo  was  indeed  endeavoured  to  be  anfwered, 
fi^^'w-    becaufe,  as  it  is  fald  here  talitcf  procefium  eft  ^,  it  mnft 
be  prefqmed  that  si  fummons  duly  iflued  before,  ^nd  thai 
this  fort  of  pleading  has  been  allo^red  be  good.     It  is  true 
that  in  fonie  cafes  it  has^  b(|en  holden  to  be  good,  and  in 
Ibroenot.    Vide  zLutw.  913.  &c.    But  it  is  plain  that 
in  the  prefent  cafe  there  could  be  no  precedent  fuimnoiis«' 
becaufe  the  capias  is  fai4  to  ifiue  at  tiejamt  c^rt  at  which 
the  plaint  was  levied  ;  (p  there  could  be  no  fummons  re- 
turned to  warrant  tl^is  capias. '   But  this  objedion  need  not 
lie  relied  on,  9|s  we  are  of  opinion  tfut  the  \viQ  firft  arn 
fatal  objedions  to  this  plea* 

Therfifore  judgement  muft  be  for  the  plaintiff  («}/* 

^   *      '  '  '  -        •    • 

(a}  Vide  JtBiifim  V.  M^^arMTt  /^.  ff.  Z744f  f' 


MidL^xG.  J09SPH  Albxandiij   i^ahfi  John  MawmaVj^ 

^fonday,  ExCCUtOr  of  JoSE^H  tioLDS WORT  H. 

Koy.  »8th.    ^TH 

^  X  H  E  following  opinkMi  of  the  Court  was  thus  givei^ 

ant  cajmot       J 

vhzd  in  ffi/les.  Lord  Chief  Jufticc.     «  Aftion  on  the  cafe  o^ 

!^'^!    fcvcral  promifes. 

kg  a  iiiU  -phe  defendant  in  his  plea  comes  and  defends  the  force 
butScmuft  ^^^  *"J"^y  when  &c.  and  prays  judgment  of  the  writ,  be* 
defend  tbt  caufc  he  faith  that  the  faid  Jofiph  Hold/worth  made  his 
fircemmdim-'  wiTt  15th  JoHuarf  ij$e2t  Bjoy St.  Edmonds^  and  thereby 
^K^  did  conftitute  and  appcnnt  hini  the  faid  John  MawnuiH 
^ol^lead  *"^  °"^  y^^'^  Fearnley  executors  of  the  faid  will  and  after- 
2n  a]>ate-  wards  died,  a^er  whofe  death  the  faid  John  FearnUy  toge- 
teentto  the  ther  with  the  (^xijohn  Mawnwn  as  executors  of  the  uii4 
^■^T  ^  will  did  there  admmiAer  divers  goods  and  chattels  when 
-Adc!"'  the  faid  Jojtph  Holdfwmh\  at  the  time  of  his  death,  v^hich 
fendant,       faid  John  Fearnley  is  Aill  living  ;  wherefore  the  faid  John 

fued  as  oie-  Ftarnley  is  not  named  in  the  faid   writ,  he  prays  judg- 
cutor,  can* 

Bot  plead  in  abatement  that  a  co-executor  ought  to  have  been  fned  with  him,  1 
out  ihewinft  thst  'the  co-executor  adminiftered  &c.^ — ^Where  the  defendant,  in  p] 


ing  fuch  a  plea,  faid  rhat  **  he  and  the  other  executor  did  admbiftet  divers  goods  &c 
habere  the  faid  A.  B.'s  (the  tcftator*s)**  the  Court  r^eOed  «  where"  9»  furpluiage,  sa^ 
held  the  plea  good. 


MICHA£L|fA&TeKir,  sxOi^a    (CP. 
nrar  of  the  find  writ,  aad  dm  the-faMM  niajr  be  t|iia<^«     f^j^. 


The  plaintift  det^un  g^ner^ly,  and  thj:  dpfeifAuit  joins  ^**_ 
io  deiiHirrer.  —^rt^  ■ 

Two  objedlions  were  taken  (a)  to  rhfs  pl«| ; 

Firft,  that  the  defendant  has  made  a  fqll  ddfence,  if  ifr. 
/fliAy  <V  ^fi^*  ^  ii5ptrf7  M?4«r  ifc,  and  fo  cainiQC  after- 
wai^s  plead  in  sdntement. 

Sccciidijr,  th^t  He  Itair  i>ot  fet  forA  that  the  other  execu- 
tor admioitteredy  if hich  }s  abfolutely  nepe^rj  to  ^ake 
the  plea  good. 

As  to  the  firft  objeftion  ;  we  agree  that  if  the  defend- 
ant had  made  a  full  defence,  he  could  not  afterwards  plea4 
•  pica  m  abatement.  But  we  2\re  of  opinion  that  going 
no  farther  tf^an  "  defending  tl^e  force  and  injury  when 
fc."  is  not  a  fall  defence ;  and  fo  it  is  exprefsly  faid  iii 
«/.  fed.  195.  and  Co.  Lit.  ny.  *.  And  itis  there  faid 
that  a  defendant  muft  firft  make  himfelf  party  (i)  by  &y- 
mg  defendit  yim  et  injoriam  quando  icCf  before  be  ca^ 
Rfead  to  the  difabilitjr  of  the  perfon  or  the  jurifdiaion  of 
the  coqrt :  but  that  if  he  goes  on  and  favs  et  daipna  et  ^ 
S^uid  quod  ipfe  defendere  debet  &c,  that  amounts  tq  ' 
a  fbit  defence ;  and  after  that  he  cannot  plead  a  piea  ia 
abatement  (f).  ^      *^         .. 

This  is  indeed  faid  to  be  otherwife  determined  in  the 
cafe  of  a  plea  of  outhwry,  i  Lutw.  5.  Gawen  v.  Suriy  ; 

(•)  h  a|ipear9  that  this  cafe  was  argued  on  Friday,  Kov,  nth,  1737, 
V7  ^rimt  Sojt.  for  the  plaindtf;  and  Sc^ili  Serjt.  for  the  deSendant.  Bj 
^fanner  tbefe  authorities  were  cited ;  Brp,  Ahr,  tit.  «  Defennf  fU  3. 
I*.  15. SI  /  IM.  feA.  X95 ;  I  IhJL  127.*.;  $ij.  473  ;  i  ZW/tv.  5  /  anct 
Crti  Ju,  Sa.  And  tbefe  quotations  were  inade  by  the  latter :  Clift^t  Entr, 
'^*/^37i  SnwnL  BeSv.  199,  aoQi  C%,  Liu  127.^.;  9  ^0.37.^.;  x 
^.  161  ;  and  I  Keh,  86  j. 

W  Vide  Ferrers  y.  MUler^  Cartb*  aia  cont.  ^7  three  Judges  againf^ 
AZfChief  Tuftice. 

{c)  The  tune  point  was  rukd  in  tVieaa^y  y.  Cndimerfim^  M,  is  Geo,  a. 
in  tbe  Commpn  Pleai»^  and  Tbom/fim  v.  SteeAdale^  H.  2$  Geo.  3.  in  the 
Kiai'iBenci}.  '  If  the  defendant  plead  amifnomer  in  abatement,  he  muft 
'^care  not  to  admit  himfelf  to  be  the  perfon  fued.  In  RoberU  y.  Robert 
^m,  5  JUmni/,  and  J^J  487*  The  Court  of  K.  B.  oyerruled  a  plea  in 
'^'Umtai  of  mifnomer  of  the  defendant,  w;hich  began  thus,  **  And  the 
I^HMkbtri  focd  by  the  name  of  Robert  &c**;  becaufe  *<  by  introducing 
^  n^/nd  h(  admitted  himfelf  to  be  the  |>erfon  fued.*' 

for 
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1737.     for  there  the  defendant  introduced  his  plea  of  outlawry 

i^-^  ^  with  a  defendit  vim  ct  injuri^m  quando  2(c ;"  and  upon  a 

*^**^*"    demurrer  a  refpondeas  oufler  was    awarded.      And  the 

J|^      cafe  in  Stiks  273,  which  was  cited  for  the  plaintiff  in  this 

Mawmam^  c^fe,  was  likewife  there  cited  as  an  authority  for  the  judgr 

ment :  bqt  xt\  that  cafe  there  was  no  judgment  given,  but 

fhe  matter  ^as.  qrdered  tp  be  fpoken  to  again.    Anc)  Lut^ 

wychi  at  the  end  qf  the  cafe  in  his  Reports  feems  to  doubt 

it's  authority  ;  fqr  he  fays  th^jt  there  is  ^  multitude  of  pre*? 

cedents  to  the  contrary  in  all  the  hooks  of  pleadings ;  and 

he  cites  many  precedents  which  are  all  in  the  fame  man- 

per  ?s  |he  prefent.     So  lye  think,  as  Lutuyche  bimfelf 

did,  that  tt^at  c:|fe  is  not  lavV' 

In  fupport  of  the  fecond  objedion  It  was  faid  that  pleas 
|n  abatement  ought  to  be  more  pertain  than  others  ;  and 
fhat  we  fidmit.  it  was  faid  likewife  tiiat  it  is  nec^flary  for 
^he  .defendant  to  fet  forth  th^t  the  other  e)i:ecutor  admini-r 
jlered  ;  to  which  we  lil^ewife  agree ;  for  the  ca^fe  of  Sivai^ 
fow  V.  Emb€rfo%  which  wa^  ci^ed  opt  of  i  f^,  161.  and 
I  Keb.  86 j.  and  feveral  other  cafe$  are  exprefs  to  that  pur-? 
pofe  (a).  ,  But  we  ai'f  9^  ppini^ui  that  it  is  fufficiently  fct 
'  forth  in  thii^  ple;|  ih^t  the  other  executor  JcAn  Fcar^nfejijAt 
intnif^er^d  \  for  rejedinjpr  the  word  '*  whpre^^*  which  oug)^ 
to  be  reje^ed  a^  nonfei\ie  and  furpiufage,  the  rcfl  is  fenfiblf 
^nd  ii^eUigible  c(^ough,  ^at  *\  jont\  Fcarnley  did  admini^ 
fter  feveral  goods  and  chattels  the  f^id  Jofeph^  ^o^JJwortV^ 
at  the  time  of  hi$  death* 

We  are  (h^rqforp  alj  pf  opinion  \hat  ji\dgment  muft  b; 
fqrth^  defendant,  and  that  the  writ  mull  be  quadied.'' 

ia)  JKcw/m^  W'Shav^  3  Z>.  >nd  56a  f<r  (»f<^  T.;  §^f^ 
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William  Lcqg  on  the  Demife  of  Jonathan  Scot  HiLiio.«» 
Sen'  ain4  j4o'  a^^nft  Samuel  ^4  Ebemezer  Wedndihy, 
Sevioit.  Fdi.  ift. 

X  H  E  opinion  of  the  Court  was  thus  dehVered  by  Bemlie 

from  A-f  ft  ^ 

nilks^  Lord  Chief  Judice.     *f  Cafe  made  before  Mr.  for  twenty. 
J.  Cmyns  at  Oxford  Summer  AflTzes  1736.     It  arofe  on  a  piicye«ri,i£ 
fcafc  made  between  y^'w^'*^ -y^/ the  elder  and  J^^^  Be-^^^^ 
»«r  onihe  iftof  O^oter  1730,  by  which  Janaihan   dc  bit^ath» 
mifed  the  premifes  in   quedioq  to  'John  Bemon  in  thefe  ihould die 
words  •*  To  jiold  the  faqie  unto  tjie  f^id  Jqhn  Bemon  his  Wore  the 
executors  adminidrators  and  affigns  from  the  feaft  of  Saint  ^  ^^ 
Afichaelihe  jfrcAangcI  next  before  tlje  A^ic  thereof  for  and  ^j^^^  ^i^^ 
during  and  until  (he  full  eqd  and  term  of  twenty -one  years  hdn  ezecu^ 
/roin  thence  next  enfuing  and  fully  to  be  complete  and?o«  Ac  of 
ended,  provided  they  the  faid  Jonathan  Scot  and  Join  Be- 1^^^^ 
mm  and  both  of  them  ihall  and  do  fo  long   live  ;  but  in  d^ould^Te 
cafe  either  of  them  fliall  happen  to  depart  this  life  before  tweWe 
tbc  expjratipn  of  the  faid  terni  of  twenty-one  years,  ihcnn^onthsno- 
Uyi  in  fuch  pafe  the  heirs  executors  ^idminiftrjitors  or  ^f  ^^fJ^Hdd 
Cgns  of  fuch  perfon  fo  dying  fliall  give  twelve  months'  no-  tBat  the 
ticem  writing  of  their  quitting  or  furrendering  up  the  faid  leafe  could 
premifes;*'  under   the  rent  of  26/,  lox.  a  year,  payable *"*ly !*^  ^ 
floring  the  laid  term  of  twenty-one  years  fo  determinable  J^JJ^^ 

as  aforcfaid.  months' no- 

♦*      * 

John  Benton  entered,  and   died  on  the  a9th  <^^  ^pril  hytberepn^ 
1733:  EbcKtzer  Benton  the  defendant  is  his  adminiftrator, /'**«/'««  of 
?od  Samuel  is  his  undertenant.     The  leiTors  of  the  plain-  '^'/"fj. 
tiff  eave  twelve  months*  notice  before  the  dpmife  laid  in^c„^7^ 
the  oeclaration  to  both  the  defendants  to  criiit  or  furreiider  the  term, 
up  the  premifes:  but  they  infifted  to  hola  the  fame  ;  and  sui4  confe- 
neither  they  or  cither  of  them  nor  the  heirs  or  afligns  of  T^f  ^ 
the  faid  John  Beniqn  ever  gave  any  potj^e  to  quit  or  f^r-  notice^giy, 
render  up  the  premifes.  en  by  the 

r*M  Icflbr  to  the 

The  qoedion  {a)  therefor?  \%  whether  the  leafe  be  or  be  rcprcfenta- 
BOt  determined  ?  tives  of  the 

leflee  (who 
M  dving  the  term)  did  not  determine  it.*-yniere  power  is  given  to  a  party  to  deter* 
FMDC  a  kak  on  giving  a  notice  in  writimg,  he  cannot  determine  it  by  givin^^  a  /ar«/  notice 


(«)  T|ii«  cafe  was  argued  in  the  Mubaelmoi  Term  preceding. 

And 


r  t 
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-:-!:: -"s  ::-  3  Twmv  :n  rhe  words  of  a 
..:.:.••-  rin.-.i-:,  :  I  krr^w  no  cafe  that  can 
-  ■  ':  ,'.i;::r'-ii.jr:  jf  rhim,  nor  will  ihc 
li  J--^:  n  :  s  :x'c  re  (I  believe)  ever 
.-■•:  :  z--.-  r.ii  ▼  !i.:'.:«vcr,  becaufe  there 
.:   -s   ^     .  ..rr  =^^  z;:Gncii  in  this  man- 


■^  :     =       .  .       -.-:•.•-   '\zi     '.J  C'ZCTZ  can  follow  iq 

•i       .-      ^      «•::    r    ::^  panics,  if  poflible. 

.       ,:    .     -    .  •    —     .:••     t'^^^    :(her  Cafes  were  citeti 

,     It  .    :     '  :    -J   .'.w  V  .-uc  ue  leafe  would 

. .    u    I-   .::•.:  j^i  i-.ntfr  ne  Icflbr  or  Icflee 

-    .  i  :>    •  r  J'.  •..:•;  r.tz'r  ind  both  of  them 

,^ .  ^       ..  '    ,      .  c    uu   ?cs!i  zo  ccher  words: 

.  -.        •-    t_.;.  .•;     *  iiiC::    ijf:a:  of  :hrfe  cafes,  bc- 

:   5    .    .^-^^ri  .  i    v.s  i-rt  jf  :  te  cafe  by  reafoA 

,     .:    •.  ^         ;*  :?  u  *j-.".   -'4  ..lem  hdll  lb  long  live." 

Hi*    t«  .ouJi    :c>    u  ■•  zii  .;j    u^l't:-e.i:  words,  in  the 

....   .   ^  Xu    •    *.•  -:     *-!«  --ics  ^vc    ro  light.     Some 

V. V.  .-.>.>    •     .      .:•!   -:   i^--*v  •!-:  :^^tc  tumecjuent  words 

.*     V.      .•vt*..     .    :    .\niv-."iT,   li  ivsv  afecl  both  the 

^. ...,.        .,     v    ^-i:..:--       5^1  1  r-.4i  :heni  to  be  words 

\  ..  *  -.^     *^^«.         -  -  ---uu:  -  •/.  w.;::i  the  term  in  one 


">.  v.c»  T  •  .:  '  --Jl:^'!!  ii-r  .^lic  r.?  wcris  in  a  deed 
v  .  vv»^.  i*'  t'lic  .•■::  :e  rc:  u|x:n  them,  and 
V   %.'*^*  *•   •    ..v^  ^  -    -    :c  :-^v-n  moft  ftrongly 

N  ,.     ..     >  .  "•  -t»    ■:%:  *."^c:TC  c.:^  according  to  thefe 
« -.  V    >    ' *  -.*•  .V     ^  c«*  AXw^n:  ■ .:  to  the  leafc,  for 

,»   ■•     :^      v?!<;r.:r  ^rs  of  the  leflfee, 

.V        ^ ,    r  .  •     .      .:     ".;  ::oci*c  muft  be  laid 

V    <  *•     vv.  >     :-  t..t    S.-m  uri^Ictling  during  thf 
••  M   .'•-  *.X*^^  I  i7^."W  .V.vtA  to  underlet 

ov»  ^  V".  ^i--  J-i"^  b-id  coren&ntcd  with 

•     —..    ..     u!0  =«■•:   :c  -Sitfui  himfelf  with- 

^  ..  t  '*>    ^vT  i-;:^:  %*  v<  hoi  Jen  to  be  no 

-w."      ».'..^-.c  -'c  !"-   artklci;  dted  in  ^ 


*       •. 


a      k 
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oot  of  the  cafe.    If  therefore  the  leflfe  be  dtemed  to  be 
determined,  all  the  fdbfeqoent  claufey  after  the  words  **  if  1737,  ^S. 
both  of  them  (hall  fo  long  live"  muft  be  rejected  as  fo-     ^^*^^ 
^rfltaous :  but  1  thidk  that  a  reafonabie  fcnfc  may  be  pot  ^"^j;^* 
opoo  them.  hu^m, 

There  are  t«iK>  infbinces  pat ; 

1.  In  cafe  both  of  them  live  to  the  end  of  the  term^ 
then  it  is  undoubtedly  to  continue  ; 

2.  In  cafe  one  of  thdm  die ;  and  then  I -think  'It  U  to 
tODtioQe  until  the  reprefeniatives  of  the  perfon  dj^iog  igii e 
twelve  months'  notice. 

The  words  are**  then  the  heifs  exectiton  adminiftnt-^ 
tors  or  afiigns  rf  fwch  ftrfim  fo  dying  fliall  ^ive  twelve 
mooihs*  notice  in  writing  of  their  quitting  &C  ;"  IMhich  I 
thnk  may  be  conflnied  thus,  **  tmtil  the  heirs  evecutort 
&c  of  focb  perfon  fio  dying  fhall  give*twelve  months'  no- 
tice &c.^*  This  feems  to  me  to  be  the  onty  Feafonabte 
feofe  that  can  be  put  on  thefe  words  ;  that  if  the  leflbr 
die,  bis  rcprefentatives  m6y  not  turn  out  the'Ieflee  with-^ 
out  due  notice  \  and  if  the  leflee  die,  that  his  reprefenfea- 
livo  may  not  throw  up  the  eftate  on  the. landlord  without 
the  like  notice.  This  feems  to  me  to  be  the  intent  of  thef 
aartkt.  And  this  conftruAion  is  fupported  by  thefe  Woi;ds 
Id  the  ckufcf  **  in  cafe  either  of  them  die  before  the  exfi'^ 
Tmim§f  thetnm^^  which  feems  to  fuppofe  that  the  teem 
flii|(fat continue  after  the  death  of  one  of  them  :  whereis  if 
aoj  other  conftru£lion  be  put  on  the  words^  It  mud  de- 
ttmiine  oq  the  death  of  either  of  them.  The  word 
*'  their*'  at  the  latter  end  of  the  claufe  feems  the  only 
word  in  the  claufe  that  does  not  quite  tally  with  this  coh-s 
ftrnSion,  and  is  not  quite  fenfe  :  but  that  (^2),  though  not 
•  very  proper  word,  muft  be  taken  to  mean  the  ferfons 
wIk)  are  to  quit  and  fmrender  the.premifes. 

We  are  therefore  of  opinion  that  the  leflbrs  of  the 
lilaintiff  have  no  right  to  recover  ;  and  that  a  nonfuit  muft 
W  indorfed  on  the  poftea/' 

MThdrard^thdr"  (cant  to  have  In^  introdiuied  to  tpplf  to  the 
^*^«f  thiit  %faa%  aM»€  ihaa  one  leprctautiTe  of  cither  the  kflbr  or 


tilLARYTERM,  iiOsoill,    C.  t>. 
»737»  8; 

Kk.3d.  JOHN  Davies  agomft  Thomas  Vb^ith  and  Sii 

Others. 

peer  m  lo     X  H  E  following  opinion  of  the  Gourt  wts  thfu  givefi 

l^rmmd  ' 

may  bedi£» 

tnunedibr        ^/fe,-  LoH  ch^f  Jufticc.    "  Trefpafg  for  breaking 

^^  ^^     and  entering  the  clofe  of  the  plaintiff  called  Cixwrflum 

i46.7Mo(L  ^ork^  containing  fix  hundred  acres  of  land»  in  the  parifli 

049.  oa.cd.  of  Caverjham  in  the  county  of  Oxford^  for  treading  down 

^  C-  the  graft,  and  for  chafing  taking  and  carrying  away  di* 

verias  feras^  videlicet,  one  hundred  bucks  one  hundred  does 

and  fixty  fawns  of  the  value  of  600/.  of  the  faid  plaintiff' 

inclufas  et  coarAatas  in  the  faid  clofe  of  |he  laid  plaintiffs 

Damage  TooA 

The  ^efen^ahts  ail  join  in  the  fame  plea  ;  iai  ai  tathd 
force  and  arms  &c  they  plead  not  guilty :  but  as  to  the 
refidue  of  the  trefpafs  they  juftify  as  fervants  of  CharUi 
Lord  Caiogan  ;  and  fet  forth  that  the  place  where  &c  at 
the  tinie  vvhen  &c  was  and  is  a  patrk  ilKlofed  and  fenced 
%ith  pales  slnd  rails,  calldd  and  known  by  the  name  of 
Coverjhdih  Park  &C  ;  and  that  the  faid  Lord  Caddwan  was 
feifed  thereof  and  alfo  of  a  mefluage  &c  in  his  demefne 
as  of  fee,  and  being  fo  feized  on  the  3d  of  Auruft  173^ 
by  indenture  demMed  the  faii^e  to  the  plaintiff  by  the 
hame  (idter  alia)  of  all,  the  faid  park  called  Caverflidm 
Park  from  Ladf-Jof  then  laft  paft  fbf  the  terra  of  feven 
yean  under  the  rent  of  124/.  21.  The  deer  are  not  pdr- 
ticuhrly  dettiifed,  but  there  is  a  Covenant  that  the  plaintiff' 
his  executon  and  adrtiiniflrators  (hould  from  time  to  time 
daring  the  term  keep  the  full  number  of  one  hundred 
livmg  deer  in  ahd  upon  the  faid  demifed  premiits  or  ia  of 
iipon  foitte  psirts  thereof.  And  Lord  Cadogah  covenants 
to  allow  the  plaintiff  in  the  Winter  yearly  during  the  term 
tweiay  loads  of  boughs  and  lops  of  trees  Ibr  browfe  f§r 
hii  deer  to  feed  on,  calling  them  there,  as  he  does  in  other 
parts  of  the  leafe,  •*  the  deer  of  the  faid  Jo/in  Davia  i*^ 
and  likewife  covenants  that  if  the  plaintiff  ihail  on  me 
feaft  of  St.  Afichael  next  before  the  expiration  thereof 
pay  Lord  Cadogan  all  the  rent  that  would  be  due  at  the 
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expiration  of  the  leafe,  then  the  plantiff  his  executoh  iit    1737^  8. 
might  fell  or  difpofe  of  tiny  or  all  of  the  deer  that  he  or  K^^^^l 
thej  (hould  have  in  the  faid  park  at  any  time  in  the  lad     Datiis 
year  of  the  faid  terni«  any  thing  in  the  faid  indenture  to    p^^'^  ^ 
the  contrary  in  any  wife  notwithftandinf^.     And  the  de* 
Cendants  juflify  taking  the  faid  deer  as  a  diflrefs  for  186/. 
rent  due  at  St,  Thomas-iky  1731 ;  and  fay  that  they  did 
feize  chafe  and  drive  away  the  (aid  deer  in  the  declaration 
mentioned  then  and  there   found,  **  being  the  property  of 
and  belohging  to  the  faid  ychn  Davies**  in  (he  nani^  of  a 
diflrefs  for  the  faid  rent ;  atid  then  fet  forth  that  thev  cotri- 
plied  with  the  feveral  requifites  direfied  by  the  a&  con- 
cerning diftreflety  (and  to  Which   therfe  is  no   objedion 
taken;)  that  the  deer  were  appraifed  at  i6t/.  155.  6^.^  arid 
that  they  were  afterwards  fold  for  86/.  19J.  being  the  heft 
(rice  they  cotiid  get  for  the  fame  ;  and  that  the  faid  fum 
iras  paid  to  LoriCaJegan  towards  fatisfiaidion  of  the  rent 
in  arrear  ;  and  that  in  taking  fuch  difirefs  they  did  as  little 
damage  as  they  could. 

To  this  plea  the  plaintiff  demurs  generally,  and  the 
defendants  join  in  demurrer. 

And  the  fingle  queftion  that  was  fubmitted  to  the  judg-* 
ment  of  the  Court,  is  whether  thefe  deer  under  thefe  cir- 
cimiftanccs,  as  they  are  fet  forth  in  the  pleadings,  were 
diftrainable  or  not«  It  was  iniifted  (a)  for  the  plaintiff 
that  they  were  not ; 

ift,  Becaufe  they  were  fet^  naturde,  and  no  one  can 
have  abfoluie  property  in  them. 

idly,  Becaiife  they  are  not  chattels,  but  are  to  be  con- 
(idered  as  hereditaments  and  incident  to  the  park. 

3dJy,  Becaufe,  if  not  hereditaments,  they  were  at  lead 
pan  of  the  thing  demifed. 

4thly,  Their  laft  argument  was  drawn  ab  inufitato,  be- 
aufe  there  is  no  inftance  in  Which  deer  have  been  adjudged 
to  be  dtftrsiinable. 

Firft  ;  to  fuppoTt  the  firft  obje£Hon,  and  which  was 
principally  relied  on  by  the  counfe)  for  the  plaintiiF,  they 
cited  //ncA  176  ;  ^ro  Abr.  tit.  **  Property'*  pL  20 ;  KeiL 

(•)  'Hiit  cafe  VM  argtieci  in  MUUelmm*  X737  by  tVrigbi  Serjt.  for  thg 
fuiaS  and  iTjrv  King's  Scijt.  for  the  dcfendi^tii 
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^Jit*  ^'  ^'^^  3^'  ^'  ^^'  ^  4?-  '*    '  ^''-  "^^  ^^*  ""^  Imra 
6clier  old  books,  wherein  it  it  laid  down  as  a  fBle  ihat  dcct 

are  not  diftrainabk  ;  and   Che  cafe  of  Mtihdw^*  ^4^ 

3  £/if.  237.9  where  it  was  bolden  that  treTpofs  will  doc  ue 

for  deer,  unlefs  it  appean  chat  thej  are  came  and  n^ 

claimed*     They  likewife  cited  3  In^,   109,  iiO.,   aad 

1  Hawk.  P.  C  9A.,  Co  prove  ihac  ic  is  doc  fekmy  to  take 

■wa J  deer,  conies  ftc,  onlefs  tame  and  rechimed. 

I  do  admit  that  it  is  geoerally  laid  down  as  a  rule  in  tbe 
old  books  that  deer,  conies  &c,  are  ferae  oatorz,  and  ditt 
they  are  doc  diftrainable  ;  and  a  man  can  only  have  ik 
property  in  them  ratione  loci.  And  tberdbrt  10  che  cafe 
of  fwans,  7  C:  13,  16,  17,  18,  and  in  (ereral  other 
books  there  cited,  it  is  laid  down  as  a  rule  diac  where  ;ii 
man  brings  an  aclion  for  chafing  and  cakiiig  away  deer, 
hares,  raUiitt,  -^c,  he  fliall  not  fay  foot,  becanle  he  IM 
them  only  for  his  game  and  pleafure  ratione  pririlegji 
tlrhilft  they  are  in  his  park,  warren  &c.  Bdt  there  a^ 
writs  in  the  regift^r,  fo.  10a.  a  book  of  the  greateft  an* 
thority»  ind  federal  other  places  in  that  book  which  flieW 
lhat  this  rule  is  not  always  adhered  to.  The  writ  in  fin; 
I02.  is  **  gaare  claufum  ipfius  A.  fiegic  ec  incravi||  H 
Cuniculos  y«9i  cepit.*' 

Th^  reafoci  ffiren  fof  this  opinicin  in  the  books  wfaf 
they  are  net  diftrainable  is  that  a  man  can  have  nova^ 
luable  property  in  them.     But  the  rule  is  plainly  Coo  gie«   « 
neral  ;  for  the  rule  in  Co.  Lit.  is  extended  to  dogs ;  yei 
it  is  clear  now  that  a  man  may  have  a  valuable  projyeny 
in  a  dog.    Tiover  has  been  feveral  times  bfooght  for  si 
dog,  and  great  damages  have  been  recovered.    Bedded 
the  nature  of  things  is  now  very  much  altered,  and  the 
reafon  which  is  given  for  the  rule  fails.     Deer  were  for- 
jnerly  kept  only  in  forefls  or  chafes^  or  foch  pHrks  atf 
were  parks  either  by  grant  or  prefcription,  and  were  ten- 
iidertd  rather  as  things  of  pleafure  tlian  of  profit :  bdc 
now  they  are  frequently  kept  in  idclofed  groiinds  which 
are  not  properly  parks,  and  are  kept  principally  for  the 
fake  of  prohc,  and  therefore  muft  be  confideted  is  otIiCf' 
cattle. 

And  that  this  is  the  otfe  of  the  deer  wHicN  aHr 
diftrained  iu  the  prefent  cafe  is  adnniicted  in  the  plead- 
ings. The  plaintitf  by  bringing  an  a£lion  of  Het* 
^s  for  them  in  fome  meafure  admits  bimfelf  16^ 
hare  a  property  in  them  ;  and  they  are  laid  to  be  in^ 
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doTas  et  coardatas  in  his  clofe,  which  at  lead  gave  him  a    I737«  8. 
jvopeny  racionc  loci  ;  and  thejr  are  laid  to  be  uken  and  ^^^^-y-^^' 
diikrained  chere :  but  what  follows  makes  it  dill  ftronger ;    Davus 
far  in  the  demife  fet  forth  in  the  plea,  arid  on  which  the      ^g^'ifi 

JucftioQ  depends,  they  are  feveral  times  called  tie  detr  of  ^<>^«*'» 
oho  Davies  th  plaintiffs  and  he  is  at  liberty  to  difpofe  of 
diem  as  his  own  before  the  expiration  of  the  term  on  the 
condition  there  mentioned.  And  it  is  exprefsly  faid  thai 
the  tiefendants  diftiained  the  deer  being  the  property  of 
die  faid  JAn  Davin  :  it  is  alfo  plain  that  he  had  a  valu- 
able property  in  them,  they  having  been  fold  for  86A  igs. ; 
both  which  fads  are  admitted  by  the  demurrer.  The 
plaintiff  therefore  in  this  cafe  is  e  (lopped  to  fay  eithef' 
dut  he  had  no  property  in  them  or  that  hi's  property  was 
of  00  value.  Befides  it  is  exprefsly  faid  in  Bro.  Air.  tiu 
**  9nftrty^^  fl.  44.,  and  agreed  in  all  the  books,  that  if 
4ecr  or  any  other  things  ferse  naturs  become  tame,  a  man 
may  have  a  property  in  them.  And  if  a  man  (leal  fucl^ 
deer,  it  is  certainly  felony,  as  is  admitted  in  3  tnjl.  1  lO. 
and  Ha-jok.  P.  C.  in  the  place  before  cited  (a). 

Upon  a  fuppofltion  therefore,  which  I  do  not  admit  to 
be  law  how,  that  a  mail  can  have  no  property  in  any  but 
tame  deer,  thefe  mud  be  taken  to  be  tame  deer,  becaufci. 
ttii  admitted  that  the  plaintiff  had  a  property  in  them. 

Secondly  ;  as  to  their  not  being  chattels  but  heredita-^ 
menn  and  incident  to  the  park  and  fo  not  djllrainable,  fe- 
deral cafes  were  cited ;  Co  Lit,  4^.  b,  and  7  C0.  17.  b,  \ 
where  it  is  faid  that  if  the  owner  of  a  park  die  the  deer 

(«)  The  Legillanire  liave  aUb  made  provifions  at  dificrest  Gmes  for 
^  proce^ion  of  deer  in  foreftt  and  open  as  well  as  inclofcd  grounds. 
^  07  the  ftat.  16  Gr*.  3.  A  3a  til  the  former  ads  relating  to  this  Tub* 
JkA  (except  that  of  the  9  Gn,  z.  €,  la.)  are  exprefdy  repealed  by  name  ; 
ladit  ku  beeo  fincc  holden  by  aU  the  judges  that  that  alfo,  as  far  as  it 
*>^  it  a  capital  offence  to  kill  deftroy  or  ileal  deer,  was  virtually  re-* 
pciU;  M,  V.  Dtfvw,  2783.  The  ttat.  z6  Geo.  3.  e.  30.  inflias  a  p&< 
^^  of  30/.  on  perfont  who  kill  Iwound  or  deftroy,  or  take  in  any  fnare 
^  V  cany  sway  any  red  or  fallow  deer  in  aliy  forcft  chafe  purlieu  or 
^^om,  walk,  whether  izwloied  or  not,  or  in  any  indoftd  park  paddock 
*^  or  other  indofed  ground  where  deer  are  ulually  kept  without  the 
'"Bfaic  of  the  owner  &c,  or  aid  therein  ;  and  a  penalty  of  20/.  on  per  ^ 
^  «ho  cottrfe  hunt  (hoot  at  or  otherwise  attempt  to  kill  wound  or  de- 
^ttyfocb  deer  &c,  or  aid  therein  &c  ;  and  a  double  penalty  on  the 
^pen  fat  either  of  thofe  offences  ;  and  it  fubjcAs  the  offender  to  tranf<« 
'"^■tioo  ibr  fie  von  years  for  a  (econd  offence^ 
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173798*  thali  go  to  his  heir  and  not  to  his  executon;  and  thtf 
^"d*^  ftatutcof  MarUfridge^  5a  Hen.  3.  c.  ai-t  where  it  is  laid 
mi!!ft  ^hat  no  one  (hail  diftrain  his  tenants  de  libero  tenemento 
PowiLA*  fuo  nee  de  aliquibus  ad  liberum  tenementum  fpedlantibus. 
I  do  admit  the  rule  that  hereditaments  or  things  annexed  to 
tile  freehold  {a)  are  not  diftrainable  ;  and  poffibly  in  the 
cafe  of  a  park,  properly  fo  called,  which  rauft  be  either 
by  grant  or  prefcription,  the  deer  may  in  fome  meafure 
be  faid  to  be  hcident  to  the  park  r  but  it  does  not  appear 
that  this  is  fuch  a  park,  nay  it  moft  be  taken  not  to  be 
fa  In  the  declaration  it  is  fliled  the  cloft  of  the  fkintiff^ 
called  Caverfliam  Park,  In  the  plea  indeed  it  is  (lilea  st 
park^  called  Caverjham  Park  ;  but  it  is  not  faid  that  it  is  s 
park  either  by  grant  or  prefcription ;  and  it  cannot  be  uken 
to  be  fo  on  thefe  pleadings,  but  mud  be  taken  to  be  a 
clofe  where  deer  have  been  kept,  and  which  thereferd 
has  obtained  the  name  of  a  park^  becaufe  tho  deer,  as  I 
mentioned  before,  are  called  the  dear  of  John  Davies^  and 
becaufe  he  is  at  liberiy  to  fell  them,  and  fo  to  fever  them 
from  the  paik  before  the  expiration  of  the  term.  Andift 
Halis  Hiftory  of  the  Pleas  of  the  Crown^  I  vol.  fo.  49 1  .^ 
ft;itcd  for  the  defendants,  it  is  exprefsijr  fsfid  tl>at  there  tikzj 
be  ^parkin  reputation^  **  as  if  a  man  inclofe  a  piece  of 
ground  and  put  deer  in  it,  but  that  makes  it  not  a  park 
without  a  prefciiption  time  out  of  mind  or  she  King's 
charter.*'  Vid.  (lat.  21  Ed>  i.  de  mafefa£toribtts  in  parcit 
there  referred  to« 

Thirdly  ;  as  to  the  third  objeftioh  that  the  deer  are  part 
of  the  thing  demifed,  and  confequently  not  diftrainable ;  the 
only  cafe  which  was  cited  to  prove  this  was  the  cafe  of 
tithes  [h)  which  is  nothing  to  the  purpofe  ;  becaufe  where 
tithes  only  are  let  a  man  cannot  referve  a  rent,  it  being 
only  a  pcrfonal  contract.     Without  denying  the   rule, 

fm\  Furnaeef  ciMront  alr.d  the  Uke  fixed  to  the  freehold,  or  the  doon  of 
w  ndows  of  a  haafe  and  the  Kke*  cinnot  be  diftmiaed.^  Ce^ZiL  47.  k 
jtff  •.  dtir. «'  liiftnfj.'*  ft.  13.-  Neither  can  a  lime  kilv,  9/  affixtJ  t»  fir 
/rifMd,  he  diftrained.  Btit  where  the  plaintiff  in  replevin  decUred  to 
\i»kixtf[  Ah goUt  mndthatulit  fo  wh»a  lime  kiln  ;  and  the  defendant  avoir- 
eJ  tskiii^  It  «9  a  c'iftrcf^  fnr  rent  in  arrcar ;  and  the  plainuff  in  his  ple« 
HI  bar  r«id  that  the  line  kiki  was  affixed  to  the  freehold,  it  wat  holaeir^ 
I'll  dcMiurrrr,  that  the  pica  in  bar  wat  a  dei>arture  from  the  dechratioA 
v\  hiih  affcrttd  it  to  be  a  chsttci ;  though,  htid  it  been  a  portable  oven, 
it  might  have  bcrn  diflrained  ;  and  judgment  wu  given  for  the  defends 
am      yUiett  V.  Srtiti^  4  Dyr.mf,  \Sf  En/t  504. 

(*)  Vid.  Br»>  Ahr,   xhj,  •*  Dijirtf.r  /A  %\\  tit.  *^  Dctter^h  134  ;  I 
Foh  Ain'tt'j  ;   /»/•  l8  ;  and  fined  135,  6. 

which 
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thich  I  believe  ts  generally  true,  the  fafi  here  will  not   ^137*  9i 
vamot  it,  for  they  are  not  part  of  the  thing  clemifed.  v.«'^-y-^««' 
Tky  are  not  mentioned  in  the  defcription  of  the  particu-    Dav^xs 
Ian, and  cannot  be  part  of  the  thing  demifcd  for  the  reafon    p^^"-^ 
before  given,  becaufe  ihey  ih^y  be  fold  and  difpofed  of  by      ^ 
the  plaiotiiF  before  the  expirattiod  of  the  demife. 

Foordily;  the  laft  strgoment,  drawn  ab  inufitato^ 
tlMXigh  generally  a  very  good  one,  does  not^  hold  in  thdf 
ptefent  cafe.  Vv  hen  the  nature  of  things  changes,  the 
mks  of  law  muft  change  too;  When  -  it  was  holden 
that  deer  were  not  diftrainable,  it  ws^s  becaitife  they  were 
kept  principally  for  pleafure,  and  not  for  profit,  and  were 
m  ibid  and  turned  into  money  as  they  are  now.  But  now 
they  are  become  as  much  a  fott  of  hufbandry  as  horfet 
cows  flieep  or  any  other  cattle.  Whenever  they  are  fo 
and  it  is  univerfally  known,  it  would  be  ridiculous  to  fay  '^ 

diatwhen  they  are  kept  merely  for  profit  they  are  not 
diftnunable  as  other  cattle^  though  it  has  been  holden  that 
they  were  not  fo  when  they  were  kept  only  for  plea* 
fare.  The  rules  concerning  perfonal  eftates,'  which  were 
hid  down  when  perfonal  eftates  were  but  fm;ill  in  pro- 
poftion  to  lands,  are  quite  varied  both  in  courts  of  law 
aal  equity,  now  that  perfonal  eftates  are  fo  much  iD-< 
crcaled  and  become  fo  confiderible  a  part  of  the  property 
tif  diis  kii^domi  . 

Therefore,  ti^ithout  tonfraididiirg  the  rcfafons  i^hich  ardi 
bid  down  concerning  this  matter  in  the  ancient  books,  and 
widbout  determining  any  thing  with  refped  to  deer  in 
foiefis  and  chafes  or  parks  properly  fo  called^  concerning 
which  #e  do  not  think  it  neceflfary  to  determine  any  thing 
at  prefent^  we  are  all  of  opinion  thftt  we  are  well  war- 
noted  by  the  pleildings  to  determine  that  thefe  deer,  un- 
der die  circumftanct^  in  which  they  appear  to  have  been 
It  die  time  when  this  diftrefs  was  taken,  were  properly 
sod  legally  diftrained  for  the  rent  that  was  iii  arrear. 

There  ntuft  therefore  bt  judgment  for   the   iiB^pA^ 

E  i 
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HiL  IX G.a.  Jambs  Cooper  againjl  W*  Monke  and  Three 
Saturday,  Oiherd. 

f eb.  4thi 

[E.  10  Geo.  II.     Rol.  623,  4,  5.] 

llq>lication    X  H£  opinion  of  the  Court  was  riow  delivered  as  foK 

de  injuria      low$  by  ... 

ibfqwuSi  fVilles,  Lofd  Chief  Juftfcc.  *•  Trcfpafs  for  breaking 
caufi  it  bad  and  entering  the  houfe  of  the  plaintiff  in  the  parilh  of  St. 
v^hcrcthc    Afarraret*s  fVeftminfter,  continuing  there  for  the  fpacc  of, 

defendant       ,  .    ^        ,         '^i-ni-i»  r  •  ir  tr   L  ^c  u.^ 

infifti  on  a  thirteen  days,  dilturbing  hira  in  the  quiet  policflion  ot  nit 
right.  houfe,  and  taking  and  carrying  away  from  thence  and 

«-When  converting  to  their  own  ufe  the  feverd  goods  and  cbattelf 
f^^^n^Ai.  R'"^»<^^'^'"*y  mentioned  in  the  declaration,  of  the  value  of 
ono?*tref-*  'Oo/.  And  like  wife  for  breaking  and  entering  the  (hop  of 
pafs)  juiU-  the  plaintiff  in  the  faid  pai  idi,  and  expelling  him  from  the 
ficsinhU  poflcffion  thereof,  and  taking  and  detaining  divers  other 
thc*owl»^  goods  and  chattels  therefrom  and  likewife  particularly  fpc- 
as^^diftrcff  cilicd  in  the  declaration,  of  the  value  of  20/.  The  da* 
for  rent,  the  mages  are  laid  at  100/. 

hij  replica-  The  defendants  all  join  in  the  fame  plea  :  And  as  to  the 
lion  muft  foTcc  and  arms  &c,  and  all  the  trrfpafs  (except  entering 
dthcradmit  (t\t  faid  houfc  and  (hop  ami  continuing  in  the  faid  honfe 
rent^'^^  r-^  for  the  fpace  of  thirteen  flays,  and  taking  and  detaining  in 
rearj;  re-  ^hc  faid  fliop  carryinjg.  away  ;nid  converting  to  their  own 
plying  de  ufe  the  faid  goods  iind  chattels  of  the  plaintiff  in  the.decla* 
injuriA  fua  ration  mentioned,)  they  plead  not  gnilty. 
VxlllL^       And  as  ta  the  entering  of  the  (aid  houfe  and  (hop  and 

isimpropcr.  ..  o  .,.        i-.-i 

^Where     ^otitinumg  there  thirteen  days,  and  taking  detaining  m  the 

defendant     (aid  fhop  carrying  awiTy  and  converting  loihelr  own  ufe  the 
J."^*^  «f   *^'^*  goods  and  chattels,  they  infift  on  a  fpccial  juftification  ;• 
taw'thc^  and   fet  fiafth  in  therr  plea  that  before  the  time  when 
plaintiffs     &<^  the  Ddan  and  Chapter  erf  H^ejiminjlir  were  feited  in 
goods  and    fee  in  right  of  theif  church  of  two  tenements,   of  which 


H        • 


^h°^^&"f  the  locus  in  cfuo  &c  is  parcel,.'  aind  being  fo  feized  on  the 
takinethem  6ih  of  AWfw/'tfr  i^iSdemifed  the  (aine  by  indcntnre  to 
as  a  diftrcfs  Mart^ia  Peers  from  tl>e  Mkhaclmas  before  far  forty  years  ; 
for  rent.the  that /I. ^r/Atf  entered  and  was  piifleffed,  and  on  the /th  of /)^ 
taking  and  cemher  1 728  hy  iiuleniure  dcmifcd  to  the  plaintiff  the  houfe 
arc  conol**  and  (hop  mentioned  in  tlie  declaration  (inter  alia)  from  the 

dcTcd  ?.sthe 

f<isne  thing;  and  therefore  ic  is  ndt  incdnfiftent  td  pletda  jfiftificatiM  to  the  takanr 
aud  converting  all  the  goods,  as  a  diflreft,  and  afterwards  to  (ay  that  he  left  part  of 
theui  in  tlic  pkumiff  *s  pdfleflion. 

Michaelmas 
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AMedmas  before  for  eleven  years  under  the  rent  of  6/.    1737)8. 
I7i.  bd.  for  iJic  firft  three  months,  55/.  a-year  afterwards  ^"•^'^^ir^,/ 
for  the  next  ten   years,  tind  41/.  51.  for  the  lad   three    Coopiii 
quarten ;  that  by  virtue   of  the   faid   demife  the  plain-    ^^^ 
titF  entered  and  was  pofleflcd  ;  and  that*  he  continuing  in 
poflTeffion,  Martha  Peers  afterwards  on  the  20th  of  Oilo- 
^1729  married  the  defendant  fV^  Monkt  \  and  the  de- 
fendant fF.  Monke  in  his  own   righp  and  in  the  right  of 
the  faid  Martha^  and  the  other  defendants  as  his  fervants 
and  by  the  comniand  of  him  and  of  the  faid  Martha^  juf- 
ttfjr  die  taking  goods  and  chattels  in  the  declaration  as  a 
diilrefs  for  82/.  6i.,  the  refidiie  of  82/.   lOx.  for  a  year 
and  a  half  rent  due  on  the  feaft  of  St.  John  the  Baptiji 
1736,  the  other  4f,  having  been  paid  before. 

And  they  fet  forth  their  juilification  in  this  manner ; 
lii3t  on  the  26(h  day  of  Jum  in  the   year  la(l  mentioned 
they  entered  into  the  houfe  and  ihop  &c  in  order  to  di- 
firain  for  the  faid  rent,  and  then  and  there  took  the  goods 
and  chattels  in  the  declaration  mentioned,  they  being  in 
the  faid  houfe  and  (hop,  in   the  name  of  a  diflrefs  for 
,  the  faid  rent,  ^nd  the  goods  and  chattels   fo  diftrained 
they  then  impounded  in  the  houfe  and  fliop  by  the  per- 
ffliffion  and  with  the  confenc  of  the  plaintiflF  to  prevent 
any  damage  that  might  happen  by  removing  the  fame  ; 
aad  that  the  defendants  continued  in  the  faid  houfe  thir- 
leen  days  by  caudng  one  A.  Garner  to  continue  in  the  faid 
houfe  m  which  &c  for  thirteen  days   for  the  fecuring  of 
the  laid  goods  fo  diftramed,    which  faid  A.  Garner  fo 
cominued  in  the  faiid  houfe  in  which   &c    for  thirteen 
days  for  the  faid  caufe  by  the  penniflion  with  the  con- 
feat  and    at  the  rec|ue(l  of  the  plaintiff;    and  that  the 
defendants  afterwards  on  (he  7th  and  8th  of  July  following 
did  with  the  confent  of  the  plaintiff  publicly  fell  divers 
of  the  faid  goods  to  the  bed  bidder  at  the  beft  price  which 
could  be  got  for  the  fame  for  the  fum  of  31/.  ji.  ^d,  and 
no  more,    which  the  defendant  Monke  received  in   pare 
fatisfa£lion  of  the  rent  fo  in  arrear  ;  and  the  red  of  the 
faid  goods  and  chattels  that  remained  unfold  were  at  the 
defire  and  with  the  confent  of  the  plaintiff  left  in  the  faid 
houfe  and  ihop  in  the  pofFeflion  of  the  plaiqtiff,  and  the 
iame  fiill  remain  in  his  pofTei&on,  &c« 

The  plaintiff  in  his  replication  admits  the  leafe  from, 
the  Dean  and  Chapter  to  Alartha  Paers^  and  the  Icafe  from 
i\krthaP<ifS  to  the  plaiuti^^  and  that  tl>e  houfe  and  fliop 
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1737,  8.  were  part  of  the  premlfes  (o  demifed ,  and  for  replicatioQ 

K^^-^-y^  faith  thajt  the  defendants   at  the  faid  times  when  &c  of 

''cooPKK    their  own  wrong  without  anv  fuch  caufe  as  is  by  them  in 

« ««^      their  faid  plea  above  alleged  aid  enter  the  faid  houfe  and 

MoNKc.    ^Qp  jjpj  jjj  continue  in  the  faid  houfe  for  the  fpace  of 

thirteen  days,  and  tlia  faid  goods  and  chattels  found  in  the 

faid  houfe  did  take  carry  away  and  convert  to  their  own 

life,  and  take  and  detain  in  the  farid  (hop  the  faid  good^ 

^nd  chattels  fopnd  in  the  faid  fhop  in  the  mapner  ai(d 

^rm  &c. 

To  this  replication  the  defendants  demur ;  ^nd  for 
caufes  of  demurrer  fay,  that  the  plaintiff  by  his  rcplicatioQ 
hath  not  admitted  that  the  rent  in  the  plea  mentioned  t« 
be  in  i^rrear  wa^  due,  and  for  that  the  replication  is  muW 
(Ifarious,  and  feveral  ipatters  are  oflfcred  to  be  put  in  iffue, 
find  no  particular  ifiue  can  be  joined  thereupon  ;  and  fer 
fhat  the  replication  is  uncertain  and  wants  form. 

The  plaipti^  joins  in  deinurref. 

Several  obJeSions  were  taken  to  this  replication  upon 
the  firft  argument  (a),  and  feveral  cafes  were  cited  to 
fupport  theie  objeftions. 

The  principal  objeAions  which  were  taken  to  the 
plaintiff's  replication  were  that  he  had  not  admitted  the 
fent  in  arrear,  fo  would  be  at  liberty  to  infift  on  an  entry 
and  eviAion ;  and  beCzuk  this  general  replication  tl^tft 
they  did  it  of  their  own  wrong  without  aqv  fuel)  caufe  &c 
is  never  admitted  when  the  defendants  infift  on  aright(^)y 
as  they  plainly  do  in  the  prefeqt  cafe,  bqt  is  only  admit- 
ted when  the  defendants  inf;(l  on  a  matter  of  excufe,  z% 
that  the  plaintiff's  fences  are  out  of  repair  in  an  adioa 
of  trefpafs  with  cattle,  or  fon  qflault  demefne  iq  an  adion 
of  affault  and  battery ;  ,  and  to  fupport  thefc  objefiioiu 
were  cited  8  Cb.  67.  a  ;  Yilv.  157  ;  Cro.  Jac.  224,  225  ; 
CAance  v.  fVeeden^  Saik.  628  ;  and  fFelk  v.  CotterelK  3 1^. 
48.  And  we  were  all  clearly  of  opiniori  upon  that  2rgif.v 
ment  that  the  replication  was  not  good. 

U)  This  cafe  was  firft  argued  ip  Trimih  term  1737  by  Farht  King'f 
Serjt  for  the  delien^ts  and  by  St^ile  Serjt.  for  the  plaintiff;  and  again 
In  the  Mwbtutmat  term  following  by  Syne  King's  Serjt.  for  the  £araie^ 
9nd  IVrigbt  Serjt.  for  the  latter. 

{b)  See  C^cktriilv.  ArmJIrwgt  /^.  TV.  X738,  and  the  caib  t||cre  re^ 
'   {erred  to  f  and  Bell  v,  WtirJfU^  pftfi,  £,  1 740. 
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Ihe  Court  being  of  that  opinion,  the  connfel  for  the  1737,  8. 
plaintiff  cook  fome  objedions  to  ihfi  ckfendant's  plea,   ^^^-y-^^^ 
whidi  was  afterwards  fpoken  to  again,  and  which  is  the    Coopsa 
oaljr  matter  that  now  remains  for  the  judgment  of  the     ^t^ 

Coon.  MOMKI. 

The  ohjedions  to  the  plea  were  two  s 

Firft,  that  the  defendants  pleaded  a  juftification  to  the 
taking  carrying  away  and  converting  to  their  own  ufe  all 
the  goods  and  chattels  in  the  declaration  mentioned,  and  ytf 
afterwards  infift  that  they  did  not  convert  part  of  the  faid 
goods  but  left  them  in  the  pofleffion  of  the  plaintiff  where 
they  ftill  are  ;  fo  the  plea  is  incontinent  with  itfelf ;  for 
a  nan  cannot  admit  that  he  h^s  converted  aU  the  goods  to 
his  own  ufi^  in  the  beginning  of  his  plea,  and  afterwards' 
iafift  that  he  has  not  converted  ^r^  qf  theqd. 

Secondly,  that  the  juftification  does  not  go  to  all  the 
goods.  For  they  fay  that  they  fold  divers  of  the  goods  and 
chattels  for  31/.  5;.  3^. ;  and  theq,  inftead  Qf  faying  that 
ell  the  reft  Qj  tho  goods ^  or  the  re(l  of  the  goods  which 
vere  not  fold  for  the  f;|id  fum  of  31/.  o.  3^«,  were  at 
the  dedre  and  at  the  requeft  of  the  faid  plaintiff  left  ii^ 
die  (aid  hpofe  &c,  they  only  fay  that  ^*  the  reft  of  the 
£nl  goods  that  ren^ained  unfold^'  generally ;  fo  that  for 
ai^ht  that  appears  by  this  plea  there  might  be  fonie  goodf 
ibid  without  the  confent  of  the  plaintiff  beddes  thofe 
which  were  fold  with  his  confent  for  the  fum  of  31/.  y^ 
3^  ;  and  if  there  were,  as  to  thofe  there  is  no  juftifica* 

(JOQ. 

Several  c^fes  were  cited  to  make  .  out  thefe  objedion^ 
and  feveral  cafes  cited  in  anfwer:  but  it  is  not  ma- 
terial to  mention  any  of  them,  becaufe  I  th.ink  that  the 
prefient  cafe  depends  on  a  oeneral  rule  of  law,  which  wa$ 
idnrtteU  on  both  fides,  ;(i\d  upon  th^  particular  penning  of 
th^plea. 

Firft  ;  as  to  the  firft  obje£tiQn :  we  are  of  opinion  that 
Ab  being  an  adlion  of  trefp.afs,  and  not  of  trover,  the 
taking  avray  and  converting  are  the  fame  ;  for  every 
taking  is  a  fufficient  converuon  to  this  purpofe  (a).     And 

^.  5  <?f».  1.  C.\«.  cited  bx  B^r  J.  in  T^jkr  v.  C^V,   3  Durnf.  UT  l>/3[ 
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1737, 8.  at  the  dcfembntt  have  tniiftefl  in  their  plea  chat  cbey  tool; 
ail  the  goods  as  a  diftrefs^  we  tbiok  that  that  is  a  Aifficiegt 
converhon  of  the  whole,  though  they  were  not  renora) 
out  of  the  houfe  and  ihop  where  they  were;  for  the 
poflcflion  in  point  of  law  is  changed  by  their  being  feifed 
as  a  dl(lie(s,  and  as  it  is  faid  that  they  were  all  impawuU 
in  the  houfe  and  {hop,  wherever  they  are  impounded, 
they  are  coofidered  as  in  the  poflcflion  of  the  diftnuoor. 
We  think  therefore  that  this  oljeAion  to  the  pica  is  of 
no  weight. 


Secondly  ;  as  to  the  fecond  ;  it  was  admitted  on  both 
fides  that  it  is  foftcient  if  a  plea  be  cemin  to  a  cotnmoii 
inteot.  And  we  think  that  this  plea  is  certain  to  a  comi^ 
mon  intent ;  nay,  that  it  woald  be  departing  from  tht 
natural  and  obvious  fenfe  of  the  words  to  cooftnie  dieni 
jTo  as  to  make  it  bad.  |**or  when  it  fays  **  the  reft  of  the 
goods/'  that  implies  that  all  were  not  before  fold  with  the 
confent  of  the  plaintiff;  and  the  words  which  follow  are 
only  an  oimecefery  defcription  of  thefe  goods^ 

If  the  words  had  been  only  **  the  goods  which  remsun- 
ed  unfold,''  there  would  have  been  fome  colour  for  this 
objeAion.  But  we  chink  that  the  word  *<  reft*-  excludes 
any  fuch  confiniQion  as  is  coqtehded  for  on  the  p;^t  of 
the  plaintiflF. 

But  if  there  could  be  any  doubt  of  this  matter,  and  th*t 
in  fadl  there  were  fome  goods  which  were  (M  without 
the  confent  of  the  plaintiff,  we  are  of  opinion  that  tht 
plaintiff  ought  to  have  iniifted  on  it  in  his  replication, 
which  he  has  not  done. 

As  therefore  we  were  all  of  opinion  before  that  thjB 
replication  was  not  good,  and  as  we  are  of  opinion  now 
that  the  plea  it  good,  notwithftanding  the  objections  which 
have  been  taken  hy  the  plaintiff,  judgment  muft  be  for 
the  defendants." 
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JKUKS  Fawcztt  agaif^  Thomas  Sx^iCklaij d^^^^o.^ 

and  Nio^  Other3«  iuadaj. 


T 


[E.  10  Geo.  a.    Rol.  5S3,  384.] 


H  E  fqiiQwing  opinion  of  the  Co^lt  was  now  giyen  by  Com.  |te^ 

577-  S.  C- 

/FlZfci,  Lord  Chief  Jafticc.     *f  Trcfpafs  for  driving  and  The  lord  of 
chafing  with  dogs  fcventy  flieep,  two  mares,  one  gelding,  J^j^^i^Jioju 
^  four  cows,  of  the  plaintiff,  ^nd  for  fctting  on  and  in-  part  of  9 
citing  the  faid  dogs  to  bite  the  ^id  cattle,  at  the  pariih  of  covmum 
Sedi^if  whereby  forty  of  the  faid  fhecp  died,   and  ten  of  ^°?  *^ 
Ac  (aid  (heep  and  two  mares  and  one  gelding  were  driven  ^^  *** 


to  places  unknown  and  lod,  and  the  reft  of  the  faid  cattle  moo  of  paf^ 
were  hurt  and  greatly  damnified.  ture,  nou 

It  is  likewife  laid  another  way,  for  driving  and  chafing  ^  ^J 
with  dogs  the  fame  cattle  in  a  place  called  Biewcafler  Com-  a  ™^«~ 
)RM,  m  the  laid  parifh  of  Sedberght   whereby  they  were  of  turbary, 
(reatty  hurt  and  damnified.    Damage  40/.  i^  he  leave 

fufficient 

The  defendants  all  join  in  the  fame  plea  ;  fnd  as  to  i\\t  common  of 
fcrce  and  arms  and  all  the  trefpafs,  except  the  driving  and  "^^^^^ 
chafing  the  faid  cattle  with  dogs  in  the  declars^tion  6r(l  trefpafs  fcuT 
mentioned,  they  plead  not  guilty ;  and  as  to  that  they  in-  driving 
fid  oil   a  fpeci^l  juftification,   and  fet  forih  that  TTiomas  away  a 
Strickland  the  defendant  at  the  time  when  &c  was  feiy^  commoner't 
ia  bis  demefne  as  of  fee  of  and  in  the  manor  of  Sulbirgh^  Se^c^m^ 
within  which  faid  manor  there  are  and  at  the   faid  times  mon,  the 
when  &c  and  :^lfo  time  immemorial  there  have  been  feveral  Jord  in  hi* 
large  waftes  or  commons  lying  pontiguous  one  to  another  P^  J"^^** 
without  any  feparation,  and  parcel  of  the  faid  manor,  con-  approvc- 
*^°^  together    10,000  acres   and   more;  and   that  the  ment  of  the 
boA  Thtmas  Stritkland  being  fo  feifed  of  the  faid  manor  be-  common, 
fere  the  faid  time  when  &c  did  inclofe  700  acres  of  a  cer-  thJ^fhc^lcft 
tab  wafte  or  common   there  called   Blewcajler  Common^  fufficicnt 
being  one  of  the  faid  wailes  or  comiBcns  abovementioned  common  of 
and  parcel  of  the  faid  manor,  with  a  wall  and  Arong  fence  V^^^^^  ^^"^ 
ifom  die  refidue  of  the  faid  waftes  or  commons,  to  hold  a^j^thT'^ 

{)laintiff'  re- 
ord  wrong- 
loUy  indofcd  &c,  and  that  he  (the  plaintiff)  put  in  hb  cattle  to  enjoy   his  common  of 
piiliire ;  and  the  defendant  demurs,  it  will  he  ukcn  that  the  lord  did   leave  fufiicient 
common  of  paftorc  (  and  on  thefe  pleadings  the  defendant  is  entitled  to  judgment. 

But  if  the  lord  in  excrciiing  his  right  of  approving  injure  the  right  of  common  of 
^rVarjr,  the  peribn  whofc  right  is  fo  injured  may  haveanadion  againft  the  loid. 

to 


M""* 
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17379  8*  to  bimfelf  in  feveralty  and  to  his  own  ufe,  and  did  ap 
s^^X^'^  the  fame,  there  being  then  left  by  the  faid  Tiot^as  j 
7AVCITT  land  ^nd  renviining  in  the  reiidue  of  the  faid  wafl 
a?ry  commons  not  incited  fufficient  comimon  or  pafture 
the  commonable  cattle  of  all  the  tenants  of  the  faid  7 
^Strickland  of  ^he  faid  manor  and  of  all  other  perfons 
ing  common  of  pafture  in  the  faid  waftes  or  comi 
fogetber  with  free  ingrefs  e^rrefs  &c ;  by  virtue  w[ 
and  of  the  ftatute  the  faid  Thonufs  Strickland  at  the 
when  &c  was  feifed  of  and  in  the  faid  700  acres  f 
f:lofed  in  his  demefne  as  of  fee;  and  the  faid  7 
Strickland  and  the  other  defendants  as  his  fervants  an 
his  command  juftify  driving  and  chafing  the  plain 
faid  cattle  as  bciif^  damage  feafant  in  the  faid  700  aci 
inclofipdt 

The  plaintiflF  replies  that  at  the  times  when  &c  h< 
feifed  in  his  demefne  as  of  fee  of  and  in  a  certain  mefl 
and  forty  acrei  of  Und  called  Hcckjicfe  iri  the  faid  pari 
Sediergi ;  ^ai  that  he  and  all  thofe  ^hofe  ed^te  he 
from  time  immemorial  h^ve  had  and  ufed  and  were  » 
tomed  to  have  common  of  pafiure  in  the  faid  wafte  c 
Bbwcaftir  Common  for  all  his  and  their  commonable  < 
levant  and  coucbant  on  the  faid  tenements  every  ye; 
all  times  of  the  year  as  appurtenant  thereto;  and 
likewife  he  and  all  ti^ofe  whofe  eftate  he  hath  for  time 
memorial  haye  had  and  ufed  and  were  accqftomed  to 
common  of  turbary  in  the  i^A  wade  for  his  and  theii 
ceflary  fuel  to  be  burned  and  confumed  in  the  faid  mefl 
every  year  at  all  times  of  the  year  as  occation  requ 
as  appurtenant  to  the  faid  mefluage ;  and  that  the 
THiomas  Strickland  inclofed  700  acres  of  the  faid  ^ 
called  Ekwcafltr  Common  and  approved  the  fame  un 
fully  and  contrary  to  the  (lature  ;  and  that  the  pla 
Heine  fo  feifed  of  the  faid  mefliiage  and  tenement  &c 
the  (aid  inclofure  at  the  times  when  &c  put  the  faid  c 
being  his  own  and  levant  and  couchant  on  his  faid  mefl 
and  tenement  with  the  appurtenances  into  that  part  ol 
faid  wafte  fo  inclofed  to  eat  up  the  grafs  there  gro^ 
and  to  ufe  his  faid  common  of  pafture,  and  that  the 
fendanis  of  their  own  wrong  chafed  the  cattle  as  a| 
(jlid  ^hjlf^  they  were  fo  doin^. 
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To  this  replicafion  the  defondants  demur  ;   and  for   17371 
oofes  of  demorrer  by  that  the  replication  is  double,  for  urym^^ 
that  two  diftin£l  and  difierent  matters,  viz.  the  preiiprip-  Fawcbvt 
tioo  of  the  right  of  common  and  the  prefcription  of  the     v^ 
right  of  turharj  are  infifted  00  in  the  replication,  whereas   ^][||^' 
CDC  c(  thofe  matters  o^\Y  ought  to  have  been  pleaded 
ad  infifted  on  ;  and  for  that  the  plaintiff  in  his  replica-* 
tioo  hath  not  admitted  or  dienied  the  fufficiency  of  the 
eomoion  of  pafture  in  die  refidue  of  the  faid  commons 
widi  free  ingnefs  egrefs  &c  ;  nor  hath  the  plaintiff  tr^- 
verfed  or  denied  any  other  part  of  the  plea  of  the  faid 
defendants  ;  and  for  that  the  faid  replication  is  uncert^iqi 
infafficient,  anrumentative,  and  informal, 
Tkt  pUuntiff  joioi  if)  demiirrer  {p). 

If  there  were  no  other  objeAions  to  the  replication  . 
than  diofe  which  are  particularly  afligned  as  caufes  of  de- 
murrer, we  are  inclin^  to  be  of  opinion  that  the  replict« 
tionisgood^  For  we  think  that  it  was  proper  and  ne** 
ceflaiT  for  the  plaintiff  to  infill  on  his  common  of  turbary 
inorw  to  avoid  the  defendant's,  Siricktan4\  approve- 
OMUt,  and  it  was  neceffary  for  him  to  infift  on  his  com- 
mon of  pailure  in  order  to  juftify  putting  in  his  cattle. 
And  we  think  that,  bv  his  not  denying  the  fufficiency 
of  the  common  of  pauure  in  the  reGdne  of  the  laid  com- 
moBs  and  the  other  mattess  infided  on  by  the  defendants 
|D|beir  plea,  he  hath  fufBciently  admitted  then^* 

But  there  is  no  occi^fion  to  give  any  pofitive  opinion  on 
thcfe  matters,  becaufe  we  are  clearly  of  opinion  that  the 
replication  is  bad  in  fubftance,  and  that  what  the  plaintiff 
lUtt  infifted  on  in  bar  to  the  defendants,  Strickland's,  right^ 
which  is  fet  forth  in  the  jplea,  is  not  a  fufficient  anfwer. 

There  was  another  objedion  taken  by  the  counfel  for 
die  defendants,  which  is  not  mentioned  as  a  caufe  of  de- 
IBorrer,  and  whxh  it  may  be  proper  juft  to  take  notice 
of  10  Older  to  lay  it  out  of  the  cafe.     The  objeSion  was 


(«)  Tlkit  caSe  was  twice  argued,  by  BtotU  and  Bmrnett  Serjeant!  for  the 
(MeadaBtiaod  by  £yr§  and  Pmrker  Kiog'i  StrjcAnu  for  the  pliinciff ;  the 
f^fsid  arimDcat  was  m  Mubadmat  Tam  i  x  Gm*  «• 
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)  737*'^-  that  the  plaintiff  does  not  fet  forth  m  hb  replication  that  I 

^'-'V^^  h«id  a  right  to  take  common  of  tQibary  in  that  pari  whi< 

f  AvwctT  ^a^  inoiofed,  ^  it  Mrai  necefiary  for  htm  to  do  ;  for  th 

sSuoK-    ^ommot)  of  turbary  doe$  not  extend  throughout  the  whc 

^^»*     common  as  common  of  pafture  does^  but  is  coniin^  on 

to  fuch  placet  where  turves  may  be  got      And  for  ti 

%  pcirpofe  were  cited  2  Inft,  41a;   i  Rat  Ahr.  399  ;   i  ht 

631  ;  Haywar4  V.  Cunninfion,  F/tz.  N.  B.  123;  I  ha 

looked  into  the  Cafes,  which  are  very  little  to  the  purpol 

;ind  do  by  no  means  warrant  the  objedion.     But  1  belie 

the  pnecedents  have  been  boti)  ways. 

However  the  plaintiff  in  this  cafe  lays  his  right 
pommon  of  turbary  in  Biewcafter  Common  generally,  Mrhi< 
mud  be  taken  to  mean  the  whole  common  ;  and  a  m 
may  certainly  have  a  right  of  common  of  tUrbary  throUg 
out  the  whde  common  as  well  as  commpn  of  padui 
though  he  cannot  enjoy  his  right  of  common  of  turba 
in  thofe  parts  of  the  -common  where  tliere  are  no  tur^ 
any  more  than  he  can  enjoy  his  conimon  of  pafture 
thofe  parts  of  the  common  where  there  is  no  grafs. 

We  think  therefore  that  there  is  no  great  Weight  ia  tl 
^biedion, 

Bdt  what  the  Oourt  goes  upon  is  that  this  is  an  a^ii 
'  brought  by  the  plaintiff  for  chafing  and  driving  away  1 
cattle  put  into  the  defendant's,  Str'tckland\^  inclofure 
ufc  and  enjoy  common  of  padure  ;  and  therefore  we  thii 
that,  confidering  the  nature  of  the  plaintiff's  a£lion  a 
the  wrong  whic|i  he  complains  of  therein,  the  cotpm 
pf  turbary  is  auite  o^t  of  the  pafe. 

For  though  a  lord  car^not  by  virtue  of  the  ftatate 
Jlferton^    2Q  Hen.  3.    (.  4.  inclofe  and   approve  agaii 
common  of  turbary,  and  fo  it   is  exprefsly  laid  do^yn 
Lord   Cole  in  2  Inft.  87.   in  his  comment  on  this  ftatui 
whicii  we  ^dmit  to  be  good  law,  yet  we  are   of  opini 

.  that  where  there  is  common  of  padure  and  common 
turbary    in  tfT[C  fame  wafte  the  common  of  turbary  w 
not  hinder  the  lord  from  inclofing  againft  the  comna 

.  of  padure,  for  they  are  two  di(\in6t  rights. 

Suppofing  onf  nian  has  common  of  padure  and   an 
ther  has  common  of  tarbary  in  the  fame  wade,  he   th 

\ 
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hascomtbon  of  paflure  cannot  joftify  throwing  down  tlie    1^379 1. 
lonl't  inclofure,  pro?ided  there  be  fufficieot  commoii  of  v^^v^^i^ 
fifture  left,  becaufe  another  pcrfon  has  common  of  tur-  Fawcett  - 
barj  in  the  fame  common.     And  wherever  righti  are  in    ^^^ 
their  nature  diftind,   as  common  of  pafture  and  common 
gf  tarttary  certainly  are,  we  think  it  will  be  jud  the  fame 
though  they  happen  to  concur  in  one  and  the  fame  per- 
{m,  as  they  do  in  the  prcfent  cafe. 

If  it  were  otherwife,  it  would  be  juft  the  fame  in  com- 
iDOO  of  pifcary  and  common  of  efiovers,  for  Lord  Cpki 
fajs  that  the  ftatute  does  not  extend  to  either  of  them. 
And  yet  it  would  feem  to  be  abfurd  to  fay  that  a  lord 
cannot  ciiclofe  againft  comtnon  of  pafture,  becaufe  his  te* 
nants  or  foroe  other  perfons  have  common  of  pifcary  or 
common  of  eftovcrs  in  the  fame  wade  ;  whereas  his  in^^ 
dofore  may  be  no  interruption  to  their  enjoyment  of  their 
common  of  pifcary  or  eftovers,  nay  probably  their  com- 
3)00  of  eftovcrs  may  be  better  for  fuch  inclofure. 

If  indeed  by  fuch  inclofure  their  common  of  pifcary  or 
their  common  of  eftovers  were  aiFefted,  or  they  were  io**  * 
terrupted  in  the  enjoyment  of  either  of  thefe  rights,  they 
might  certainly  bring  their  aftion,  and  the  lord  (to  be  fure) 
In  Hich  cafe  could  not  juftify  fuch  inclofure  in  prejudice 
of  diefe  rights.  And  fo  may  the  plaintiff  in  the  prefent 
afe,  if  he  be  interrupted  in  the  enjoyment  of  his  cnm- 
iDon  of  turbary :  but  by  his  prefent  a£tion  he  does  not 
complain  of  any  fuch  interruption,  nor  docs  he  iniid  upon 
aoj  fuch  matter  in  his  replication. 

At  therefore  his  only  complaint !»  of  an  interruption  of 
his  common  of  paflure,  and  as  by  the  ftatute  of  Aterton 
the  defendant,  Stricklandy  might  certainly  enclofe  part  of 
the  common  notwithftanding  the  plaintiff's  common  of 
paflure,  if  he  has  left  fuflicient  common  of  paflure,  which 
ifl  the  prcfent  cafe  is  admitted  by  the  pleadings,  we  are 
of  opinion  that  the  right  of  common  of  turbary  infjfled 
vpon  by  the  plaintiff  in  his  replication  is  no  anfwer  to 
the  defendants*  plea  ;  that  therefore  the  replication  is  bad 
io  fubllance  ;  and  that  judgment,  fo  far  as  the  demurrer 
foet,  muft  be  for  the  defendants  (a)." 

(«)  The  cafe  of  Sh^itfju^r  v.  Peppim^  6  Durnf.  Iff  Ma/^  74S,  r«c«>v«A 
S-finllir  tecnmnauoB  00  tbc  aiiiliority  of  tliit  cafe 
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i^37»8.  The  followmg  private  note  was  added  in  Lord  Chi«f' 
juftice  fViiles*%  nocc^book ,  from  which  the  above  jodgtnenc 
Was  taken ; 

«•  Note.  It  wai  fald  in  this  cafe  that  an  aflize  of  tur- 
htkTjf  pifcary  5?c,  did  not  lie  at  common  law  before  thtf ' 
fhitute  13  Ed,  I.  1L  Weftvn.  c.  2j ;  dnd  that  therefore  thertf 
fe  no  foch  wrh  in  the  regiftcr  for  any  common  but  com- 
mon of  pafture ;  and  for  this  purpofe  w^s  cited  fPebbU  ' 
cafe,  8  Co.  48 :  But  BraHon^  lib.  \,f,  231,  was  cited  to 
the  contrary  (a).  However  this  be^  I  did  not  think  that 
it  was  at  all  material  in  the  prefent  cafe,  and  have  there- 
fore taken  no  notice  of  it  in  my  judgment." 

(«)  And  Ld.  (Uh^  %  Itf.  ^t%^  mentiom  an  inibnce  of  an  aSxe  for  • 
common  of  pifcary  iili  the  reign  of  Hem.  3.,  before  the  making  of  the  flat. 
S3  Edio.  S;;  Irat  then  he  adds  **  yet  becaufe  (as  hath  been  fiud)  tha« 
WIS  no  writ  in  the  Regifter  in  thofe  cales,  therefore  before  this  aA  ntf 
writ  did  lie  by  the  general  opinionof  the  Judges ;  but  now  thit  aA  httb 
cleared  the  queiHoo.*' 


*Tid&  **         J<>HN  Candler  againjl  John  FuI/Lbr^ 

Kb.7tl^    T*^ 
Aibitmort    JL  HE  opinion  of  (he  Coort  i^as  thns  dcKvered  by 


«oftsofr^  .WiUei^  Lord  Chief  Juftice.  **  Debt  on  bond  entered 
iercnoe,vo»  into  by  the  defendant  to  the  plaintiff  on  the  aid  of  July 
^Y^    1733  in  the  fum  of  100/. 

» e^reuly       , 
jgiTcnto 

Acmfor  The  defeddatit  prays  byef  of  the  condition^  ivhich  is 
^  pur-  Xf>  ftand  to  the  awatd  of  jhomat  Scotcimer  and  yoAn  Ling, 
!^^3iitif  in  ^^  whom  all  matters  in  difference  between  the  parties  weref 
Ibdi  a  cafe  fubmicted,  fo  as  their  award  was  made  in  writing  under* 
cheyaward  their  hands  ready  to  be  delivered  to  the  parties  on  or  be-> 
^S^^  fore  ihe  aoth  of  Jugyjl  next,  if  not,  then  to  ftand  to  tlid 
^  mJ  award  of  fucb  perfon  as  the  arbitrators  (hooM  choofe  for 
gUrgn  •f  an  umpire,  fo  as  he  made  his  award  tmdcr  his  hand  on  or 
mrUtrmtim  before  the  27th  of  jiuguji  next.  Ani  the  defendant  pleads 
WAe"****  ^^^^  ^^^  arbitrators  on  the  17th  of  y/ugitfi  1733  made  their 
«L«jK^!^  award  in  writin?  under  their  hands  and  fcals  of  and  con* 
MdtheolE^ceming  the  premifes  ;  and  that  they  awarded  that  the  de-' 

ceroDlytax 

lh^lbrmer»tlie  award  will  be  good  for  the  former  aiid  iaduto  the  latter. 

—An  award  may  be  good  in  part  and  bad  in  part. 

—if  aHiitxators  award  the  defendant  t6  pay  the  plaintiff  his  cofts  of  fuit  to  be  tazerf 
I7  die  peoper  eflkcr  before  aipartictthr  day^  it  is  the  buikefff  of  the  dfffcndant  to  haTo 
Amu  tsiaed  bffow  that  flay* 

fendanf 
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fadamhis  heirs  execatort  and  adminiftraton  flionld  upon  1^37,-  S. 

ik  I  ft  day  of  SiftemUr  next    enfuing  pay  or    caufe  ^^^'^^ 

ID  be  paid  unto  the  plaintiff  the  full  fum  of  8^.  **  \i^ith  Camour 

hit  coftt  of  fuit  mid  charges  on  ikat  thiir  arbitration  as  the    JVH^ 

fame  Ihould  he  uxcd  by  the  prothonotary  of  his  Majefiy's    '■*■■•**• 

Court  of  Common  Fleas  at  fVeftmmJlir  wherein  the  (uit 

mi  depending,  or  as  the  parties  within  themfelves  fliould 

igree  ;**  and  that  the  plaintiff  and  the  defendant  after  foch 

pajment  ihould  deliver  to  each  other  general  releaiSn  of 

all  (matters  to  the  21ft  of  July  1733  ;  and  the  defendant 

aftn  that  on  the  faid  ift  of  Siftenier  he  tendered  10  the 

piaintiff  8i.  and  alfo  a  general  releafe  according  to  the 

award  duly  ftamped  and  executed  by  him.     And  farther 

|deais  that  be  had  00  notice  of  the  plaintiff's  cofts  of  fuit 

nentioQed  in  the  faid  award  or  of  his  charges  of  the  (aid 

award  at  any  time  before  or  upon  the  faid  ift  of  Sepum- 

kr^  and    that  the  prothonotary  of  his  Majefty's  Court 

of  Common  Pleas  at  fVeftminfter  did  not  tax  tlie  plaintiff '^s 

cofts  of  fuit  and  charges  on  the  faid  arbitration  at  any 

tioie  on  or  before  the  faid  ift  day  of  Septemier ;  and  that 

ao  agreement  was  made  between  the  plaintiff  and  thede- 

feadaot  at  any  time  before  or  upon  the  faid   ift  dav  of 

iefumter  for  afcettaining  how  much  ftiould  be   paid  b^ 

the  defendant  to  the  plaintiff  for  his  faid  cofts  or  for  hi» 

charges  of  the  faid  arbitration*  nor  of  or  concerning  <ht 

iaid  cofts  or  charges  or  either  of  them  in  any  refpedl  whac- 

ibettr. 

The  plaimiff  repKes  th^  after  the  matcing  of  the  faid 
award  and  befoirc  the  fuing  out  of  the  faid  original  writ, 
to  wit,  on  the  i  ith  day  of  Dtamber  in  the  year  of  our 
Lord  1736 /Ar  plaintiff* s  cojis  of  fuit  in  the  laid  award 
nentioned  were  duly  taxed  by  Mr.  Prothonotary  Thomp- 
Jmix  the  fum  of  10/.  jr.  2d.<,  of  which  the  defeadant  the 
iame  day  and  year  had  notice  and  was  then  and  there  re-* 
QQcfted  to  pay  him  the  faid  fum  of  10/.  3;.  a^/.,  which 
Hie  defendant  bath  not  yet  paid,  but  hath  refufed  to  pay 
the  lame. 

The  defendant  demurs  generally,  and  the  plaintiff  joiot 
10  demurrer. 

The  defendant's  ohjtSion  to  the  plaintiff  ^'s  replication 
^  diat  the  cofts  of  the  award  were  to  be  taxed  before 

ih« 
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<737»  ^•'  the  i(l  of  Siptembtr  1733»  becaufe  tliey  were  to  b^  paid 

Vi»nr^^  on  that  day  ;  and  that  it  was  incumbent  on  the  plainti^ 

CANDiita  who  was  to  receiTe  them,  to  get  theili  taxed  before  thai 

Y^f^     time,  otherwife  it  was  impoiTible  for  the  defendant  to  pajr 

diem,  and  that  his  getting  them  taxed  on   the    nth  di 

Decefhker  1736,  which  the  plaintiff  infills  on  in  his  repli-* 

cation,    is  entirely  imnoateriai,    the  defendant  not  being 

obliged  to  pay  them  by  the  award,  unlefs  they  were  taxed 

before  the  faid  ifi  day  of  Sc/uember. 

Several  dbjedions  were  likewife  taken  to  the  award  t 
as  that  it  does  not  appear  in  what  fuit  the  cods  Wert 
awarded  ;  that  there  was  not  time  enough  for  the  protho^* 
notary  to  tax  them  between  the  date  of  the  award  and  th< 
time  of  payment ;  and  that  the  arbitrators  have  awarded 
the  cods  of  the  arbitration,  Which  they  had  no  power  to 
do. 

To  fupport  this  lafl  objedion  feveral  cafes  were  cited  ? 
but  I  need  not  particularly  take  notice  of  them,  becaofc 
it  is  undoubtedly  true  that  the  arbitrator  cannot  award  coftt 
of  the  arbitration  (a),  it  being  a  matter  not  fubmitted  to 
rhem  as  arifing  fubfequent  to  the  time  of  fubmi/Hon.  VKl. 
Yelv.  q8.  MoorpL  489.  Cro.  E/iz.  432.  2  f^entr.  249^ 
and  Plowd.  396.  cited  to  this  purpofe. 

But  then  the  aofwer  is  plaiti,  that  an  award  may  be 
good  in  part  and  bad  in  part,  that  is  bad  as  to  the  matters 
that  are  not  within  the  fubmi(Iion  and  good  as  to  the 
reft,  pfovided  they  are  entire  and  diftin£^  and  do  not  at  all 
depend  upon  the  matters  awarrled  which  are  not  within 
the  jurirdi£tion ;  and  fo  it  is  exprefsly  held  in  Yelv.  98. 
Martham  v.  Jemx\  Cro.  E/iz,  432.  Samon  v.  Pitt;  and 
in  feveral  cafes  that  are  mentioned  in  i  Roi,  Abr. 
258    &    259  (^).      The    coils    of    the    fuit    in    the 

(a)  Bat  if  ■  caofe  he  re&rrcdf  the  arbirratori  miy  award  the  c^s  ^ 
the  iati/e  to  be  paid  bj  cither  of  the  parties  without  any  cxprefs  authority 
for  that  purpofe.  Jf«€  d.  iVooJ  v.  J)oe,  %  Dumf*  (5*  Eaft^  644. — Where 
tiie  arbitrator  awarded  the  defendant  to  pay  the  plaintiff  &  certain  fum 
•«  and  the  cofts  fuilained  by  him  in  the  i^id  a^ioQf  to  b^  talced  by  the 
proper  o£5cer"t'  it  was  holden  that  the  award  did  not  include  the  cofU  of 
the  reference.  Brmvne  v.  MarfitH,  I  H.  Bl,  Rep,  C.  B.  a 2 3*  See  alio 
£rad/ey  v.  Tuf/totv,  £0/.  llf  PuU,  Rf/h  C.  3*  34* 

{k)  See  aUb  raaUrey*  TriU»  i  J?«/.i^/.  437  ;  Ntrtm  v.  Laliiu,  HTtmlh 
1  ;  FMcny  v.  BuiUek^  a  Lev,  J-.  Bargravt  v.  AUimt,  3  Levm  413;  Simm 
V.  Gavi/p  SatL  '74';  and  PicUringy*  tVatfin,  a  BL  Rep.  X I X  ;< 

'  prefent 
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fldenit  cafe  lire  certainly  diftifl(£l  froih  tKe  chargesf  of   17^7,  S. 
ike  irbitntkm  ;    and  therefore  the  award  may  be  good  X^'^^'^ssai 
ibrdiecofts  offuit,   and  bad  for  the    charges  of  arbi-   Ca^dliw. 
tntkm,  at  it  undonbtcdlj  tl  in  the  prefent  cafe.  vvIl^k 

As  to  th^  obje£lion  that  it  it  uncertain  ^hai  fiit  is 
taeant^  we  are  of.  opinion  that  the  award  is  certaiit 
oxragh.  tt  is  defcribsd  a  fiiii  id  this  cotirt  $  it  miift 
be  taken  to  be  between  the  parties ;  and  we  cannot  ^ 
fifpofe  (no  fnch  thing  apfpearlifg  in  the  pleadings)  that 
dim  was  more  than  one  fuit  depending;  Nor  can  wei 
fmpdfe  diat  between  the  i7th  of  Jugu/l  and  the  iVt 
mS^ember  there  would  not  be  time  enough  for  the 
podionatcnrj  to  tax  the  cofts. 

In  anfwer  to  the  obje^ioh  fo  the  replication,  the 
phintiflFtook  anobje^ion  to  the  plea,  for  that  the  de« 
(eodatit  had  not  laid  that  the  pfothonotary  had  not 
tiied  the  cofts  of  fuit  and  the  chafgeA  of  arbitration 
kefare  the  ift  of  SiptenAerf  which  ni^ht  he  true  if  he 
had  not  taxed  the  charges  6f  atbitratioii  though  he  lutd 
taxed  the  cofts,  which  wbuM  be  fuffident,  the  award! 
heiDg  Toid  as  to  the  charges  of  the  atbitratiom 

To  this  as  well  as  to  thd  defendant's  o(>je£lbn  to  the 
tepfication  feverai  anfwers  were  given,  which  I  need 
not  take  notice  of,  becaufe  we  are  all  of  opinion  that 
diere  is  another  fatal  objedion  to  the  plea.- 

For  we  are  of  o(>ini6n  thait  it  was  tncumbeht  oh  the 
iiftndanti  who  was  awarded  to  pay  the  plaintiff  hi$ 
coftf  of  fait,  to  prcfcure  them  to  be  taxed  by  the  pro- 
tkoQotary.  As  in  cafe  a  man  be  awarded  to  convey  an 
eftate  to  acnotber  perfen  bt  fuch  a  time,  he  19 1<7  pro^ 
cixe  the  conreyances  to  oe  made.  Or,  to  bring  it 
nearer  to  the  prefent  cafe,  if  a  pian  be  awarded  to  con- 
ley  an  eftate  to  another  by  fuch  ponveyances  as  fliall  b^ 
spproredof  by  fueha  couniM,  hk  is  certainly  to  prep^e 
tke  conveyances  and  to  prpcurc  them  to  be  approved  oi^ 
^thatcounfcL 

F  Wt 
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<737«  S       ^c  tlicrcfore  being  of  this  opinion,  the  c4>je£tion  td 
V^y-^^  the  replication  is  out  of  the  cafe,  and  judgment  muft 

be  for  the  pLiintiff(tf).'* 

/f' *Vl  M  Vid.  Surh  T.  /)*  5mfA,  infra. 


I'uefday,  KowKDELL  a^ainft  Powell. 

Feb.  7th-  "^       -^ 

Judgment    QQ  \Ji  OTlOiJ  to  enter  Up  a  judgment  on -a  warrant 
Altered  up  iVl.  of  attorney.     It  appeared  by  the  affidavit  that 

**'*^^^\.the  defendant  was  in  Jamaica  i  and  the  affidarit 
dcfei^t  was  made  by  a  perfon  who  came  from  thence  in  Stp^ 
in  Jamaica^  tffnbtr  lad  and  arrived  here  about  the  middle  of  JtuMory^ 
on  an  affi-  ^^^  jj^  fwore  that  the  defendant  was  alive  and  well  at 
h^  wa^Sive  Jamaica  on  tlie  1 2th  of  September  laft- 
fi:ur  months 

sgo.  sr.  G.  3^  c^^^rt  doubted  a  little  at  firft :  but  on  confideration 
Barn« '256.  ^^J  granted  the  motion ;  for  they  thought  that,  con&- 
g.  c.  dering  the  diftanee  of  the  place,  here  was  at  good  evi* 
dence  of  the  defendant's  being  alive  as. the  nature  of 
the  thing  would  admit  of  \  tlut  this  was  a  matter  left 
to  the  difcretion  of  the  Court-,  and  that  it  would  be  a 
very  ferious  coiifequence  if  the  Court  would  hot  fufier 
a  judgment  to  be  entered  up  if  tlie  defendant  were  gone 
abroad/' 


Rii  g.2.Samuel  Storkk  againjl  Con'rad  dkSmeth; 
Feb  i^-^h.  ^^  Error.     In  the  Fxchequer-Ckamher 

[E,  8  Ceo.  a.    RoL  415.] 

.      JL  HIS  was  an  action  of  debt  on  a  bond,  dated  26 

An  award       ^     .!>-».  t 

may  be  ^P^'l  7  f'^'    2.    m  2500/. 

fro<;dii!nart  ^   The  defendant   prayed  oyer  of  the  condition,   which 
a  :d  bui  in   ^35  that  ouc  Philip  W,  Hif!gem  (hould  ftand  to  the  award 

vi-Ci  VhT   ^^  ^'  ^''-^'  7'  -^ V  and   J.  Paice  of  all  matters  in 
lu<,er  I  c  in-. difference  between  i2/>^^*//i  and  the  plaintiff,  fo  as  they 

ilcpcndcit 

of  and  u::ccnn:f.cd  v4!<ht!:cfcrmiT. — But  if  the  arbitratorn  award  A.  to  pay  B.  lobLt 

and  awjrd  A.  a: id  D.  to  ^ve  general  rclcafes  to  each  other,  and  then  award  B.  t* 

pay  A.  2cl.  lit  a  fubfcqusnt  time,  the  whole  awvd  is  bad. 

J    :.-«^uil  thj  arbitrators  av/ard  A.  to  pay  B.  joL  on  the  ift  •£  January,  ind  &  to  pay 

A.  zol  ou  the  i2l  of  Fcbru;u^' ;  iK:  \vkol.>  \%  bad* 

or 


I 
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fr'anyti^^o  of  them  made  their  award  before  the  ifl:  of    *73y,8 
January  then  next ;    and  then  pleaded  that  the  arbitra-  ^■^^'^^ 
tors  made  no  award.  ^^°f " 

The   pbintiff  in  his  feplieatidn  fet  forth  an   award  ^*^**»^* 
Inade  by  two  of  the  arbitrators  on  the  31ft  of  Dteembet 
1734  ;  in  which  the  arbitrators  awarded  that  Hingens  on 
Sie  ift  of  March  thcii  next  ihould  pay  to  StoHte  (the 
plaintiff]  1496/.  5/.  8^.,  and  fliould  execute  and  deliver 
to  the  plaintiff  a  general  releafe  of  all  claims  &c.  except 
Tnch  claims  and  demands  as  Hingens  might  have  on  him 
by  rcafoQ  of  on  account  of  one-fourth  part  of  the  pro^ 
reeds  of  113  caiks  of  juniper-berries ;    and  that  there« 
iipon  the  plaintiff  (hould  deliver  up  to  Hingens  two  bills 
of  czehange  the  one  for  looo  dollars  the  other  for  802 
dollars,  dx^wn  on  the  20th  of  November  1733  by  Hin'^^ 
gens  on  the  plaintiff  payable  to  the   order  of  y.  Harni^ 
man  and  accepted  and  paid  by  the  plaintiff;  and  that  the 
^plaintiff   (hould    alfo    deliver  to   Hingens  zxi  order  in 
writmgi  order^g  Raguenau  atid  Co.  to  pay  987  dollars 
to  Hingens^  being  the  produce  of  5  bales  of  damaged 
doth  conflgned  by  the  plaintiff  to  HihgeHs  and  by  him 
delivered  to  Raguenau  and  Co.;  and  that  the  plaintiff^ 
on  the  receipt  of  the  1496/.  5/.  8  J.  and  of  the  general 
teleafe  by  Hingens^  ihould  execute  a  general  releafe  to 
Hingens    of  all  claims   &c.  except   fuch  claims  as   the 
plaintiff  had  or  might  have  on  him  by  reafon  or  on  ac- 
eount  of  52126  pounds  of  fifli  thereafter  particularly 
mentioned  ;    and  that  the  plaintiff  fhould   dn  or  before 
the  ift  of  March  then  next  pay  two  bills  of  exchange 
drawn  by  Hingens  on  the  plaintiff,  both  dated  the  25th 
of  Dec.    1733,  the  one  for  550  dollars  and  the   other 
for    450  dollars,  payable  to  the   order  of  Hingens  and 
accepted  by  the    plaintiff.     The  award   then  recited  that 
Hingens  had  confign^d  to  the  plaintiff  40  caflcs  of  juni- 
per-berries, wherein  Hingens  was  concerned  one-fourth 
part,   and  had  alfo  configned  to  the  plaintiff  113  cafks 
more  of  juniper-berries  on  account  of  the  plaintiff  as  to 
three-fourth  parts  and  on  the  account  pf  Hingens  as  to 
the  other  fourth  part ;  and  the  arbltratoirs  declared  that 
in  making  their  award  they  had  given  Hingens  credit  for 
his  part  of  the  proceeds  of  the  40  cafks  ctf  juniper-ber* 
riesand   alfo  for  three  fourth  parts  of  the  prime  cods 
and  charges  of  the  1 1 3  cafis,  but  as  to  the  proceeds  of 
theone-fourth  part  of  the  113  ca&s  belonging  to  Hin^ 
pns  ther  bad  taken  no  notice  thereof  in  their  award, 

Fa  tht 
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<•  the  (ales  thereof  nof  b^g  finiflied  before  the  faid  26tli 
■^  of  April  then  hft :  The  award  alfo  recited  that  the  plain- 
'}'  tiff  had  conflgned  to  Htngens  a  cargo  of  fi(h  on  the 
71,,  plaintiff^  account,  and  mat  Hingens  had  configned 
52126  pounds  thereof  to  R^Riccayrho  had  notrta* 
dered  any  account  of  die  (ales  thereof;  and  that  Hm^ 
gens  had  configned  to  the  plaintiff  feven  eafks  of  white 
argol  which  had  been  configned  to  him  by  Rkca^  and 
whidi  had  been  fold  by  the  piainififf  for  I9A  1 5/.  ^d. } 
and  then  the  arbitrators  awarded  that  the  plaintiff  (hould 
retain  and  keep  the  faid  29/,  15/.  7^.  towards  payment 
andfatisfa^ion  of  the  procosdsof  the  fifli,  and  that  fiMrg^m/ 
ihould  account  for  the  proceeds  of  the  fifli  which  (hould 
come  to  his  handsr  over  and  sd)chre  the  29/.  x  Ca  ^d.  to 
and  with  the  plaintiff,  and  nay  the  (ame  to  him  when 
he  {Hingens)  (hould  receive  ue  fame,  and  not  ether* 
wife :  but  if  Htngens  Jbould  on  or  before  the  fmd  ift  of 
March  then  next  make  it  appear  bj  due  proof  that  he  had 
before  the  26th  of  April  then  laft  accounted  with  Ricca 
for  the  net  proceeds  of  the  argol,  then  the  plaintiff' 
fliould  within  one  month  after  fuch  proof  pay  to  Hingens 
die  faid  29/.  15/.  yi.^^^-The  plaintiff,  after  thus  (ettxng 
out  the  award,  affigned  for  a  breach  that  Hingens  had 
not  paid  1496/.  5  J.  8//.'  which  was  direded  by  the  award 
to  be  paid  to  htm  on  the  ift  of  March  enfuing  the  date 
t>f  the  award. 

To  (his  replication  the  defendant  demurred  getleralTy 
and  the  plaintiff  joined  in  demurrer ;  and  the  Cour 
of  King's  Bench  gave  judgment  for  the  defendant. 

The  record    was  then    removeid  into  the  Excbeqtte, 
Chamber  by  writ  of  error ;  where  after  an  argument  I 
Bird)  Serjeant    for  the  plaintiff  in   error,  sipd  Pari 
King's  Serjeant  for  the  defendant,  that  Judgment  ^ 
cQnhrmed,  the  opinion  of  the  Judges  of  the  Court 
Common  Pleas  ,and  of   the  Barons  of  the  Excheq 
being  thus  given  by 

WiLLKs,  Lord  Ch.  Jirft.  C.  B.— ««  We  arc  of  opii 
(hat  this  is  a  mod  uncertain  inconfiftent  and  contn 
tory  awalrd^    The  whole  is  fo,  but  (  flull  only  met 
two  or  throe  obje£lion». 

'  I  fty  A  general  reloafe  is  dire^ed  to  b^  given  by  I 
iiingens  on  the  firll  of  March  of  all  demands  whatf 
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except  a  demand  of  juniper-berries,  and  yet  it  is  afj^r-    173718. 
wards  directed  diat  tke  plaintiff  is  to  account  with  and  ^-^'"v^^ 
gifc  to  P.  JF*.  Hingens  ap/.    15/.   ^J.    being  money    S'«'«»" 
iri^  lie  received  on  his  account  for  white  argpl ;  fo  x>^utm. 
dat  be  is  direde)  to  t^k^k  diis  demand  and  after-*  ^ 
ipudsto  pay  it. 

adly,  P.  JF.  Hhigeru  is  dire£led  to  pay  I4p4/.  5/.  8Jl 
SB  die  I  ft  of  March f  even  though  it  is  admitted  tha^ 
Ae  plaintiff  hs^s  at  that  time  of  his  in  his  hands  29/. 
kSf.'ydL,  and  that  PI  W.  Hingens  is  not  to  dedud:  it, 
bat  is  dife6|cd  to  pay  it  tp  I>im  at  a  tipie  fubfequcnt. 

gdly.  The  manner  likewife>  in  which  this  29/  15/.  'jd. 
js  direded  to  be. paid  or  retained  by  the  plaintiff,  i^ 
joite  ittconfiftenf  with  cpn^Qpn  lenfe(j). 

It  was  indeed  obje£led  by  the  counfbl  for  die  plain* 
tiff  diat  an  award  may  be  sood  in  part,  and  bad  as  to 
die  other  parts,  and  tnat  this  award  was  good  as  to  the 
pymeiit  of  1496/.  54.  ^<L^  though  bad  m  other  parts 
of  it;  which  was  admittpd  cm  the  other  fide  to  be  true 
where  one  part  of  the  aw^rd  is  entire  and  not  dependent 
00  the  reft  {b) :  but  in  this  cafe,  the  payment  fd  this  fum> 
JQ  which  the  breach  is  aflSgned,  i&  not  indepen^ient  of 
die  reft.  For  the  rekafe  which  is.  certainly  bad,  was 
diicflDed  to  lie  given  at  die  fame  time  by  P.  VT.  Hingens ; 
^the  29^  15/.  7^.,  which  is.  admitted  to  be  in  the 
pbundflTs  hands,  ought  in  juftice  to  have  been  4cdu£led 
tutQf  the  1496/*  5^«  &/• 

We  are  therefore  of  opinion  that  the  award  is  bad 
tfen  in  that  part  in  which  the  breach  is  affigned,  and 
tl^(t|ie  judgment  ought  to  be  affirmed.'^ 

(4)  The  swird  with  regard  to  the  proceedl  of  the  fiih  is  nff  /m/,  an^ 
^Mbrehid;  vid.  PadUy  v,  GwUarJ^  J  Ditrnf,  &.  Eafiy  73,  and  ^\ 
cifcitkae  cited. 

(0  Vid.  C^MtUwy,  Fi^er^ftif,  62.  aodthe  caTet  there  citfd. 
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1738- 
^^^^v^^      John  Talbott  againjl  Thomas  Sfea&. 

£>  II  G«  %, 

MajjtL  CC  nr^moTER  for  fereral  goods,  to  wit,  one  wa£goiij| 
J'fJ^cr  ^  ^  ^"^  '^  ^^  bedftead,  two  bnfliels  of  horfe 
jTOd  ScT  ^^^*  ®°^  barrel  of  linall  beer,  and  «  old  iron-  ;••  tq 
▼erdid.  '^  ^^  ^^^^  of  1 2/.  The  general  ifTue  pleaded,  and  ver? 
Prac  Reg.    did  for  |he  pbintiff.'' 

^xa.&c.        It  had  been  moved  (a)  id  arreft  of  jodgmeot  thaf 
^  old  iron"  was  too  uncertain : 

But  ptr  Curiam.  We  will  not  arreft  judgment  fbf 
this  reafon.  We  cannot  fee  how  it  could  have  bceq 
made  more  certain.  If  it  had  been  fome  old  iron^  it  ha4 
been  e9ually  uncertain,  and  yet  quahdam  parcellam  fil| 
has  bc^n  holden  good.  The  only  way  that  it  can  be 
made  more  certain  in  the  c^ife  of  old  iron  woufd  be  tq 
(ay  <<  (b  many  pounds  of  old  iron  ;^  and  yet  the  plain* 
tiff  would  not  be  obliged  to  prove  that  quantitv  at  tfao 
trial.  So  we  do  not  fee  how  this  would  at  all  ndp  the 
y  defendant,  or  give  him  more  light  than  a«  it  is. 

Befides  thefe  words  are  either  certain  and  intelligible^ 
or  were  made  fo  by  the  evidence  at  the  trial,  or  not.  If 
they  be  certain  and  intelligible,  or  were  made  (b  by  the 
evidence,  then  the  objeAion  vanifhes :  if  they  were  not 
made  fq  at  the  trial,  but  remained  uncertain  and  inn 
fenfible,  then  tjie  jury  could  give  no  damages  for  them } 
and  confequently  for  this  reafon  the  judgment  oughi 
not  to  be  fet  afide  \  and  of  this  opinion  were  both  tM 
Courts  of  C.  B*  i^d  B'  R*  in  Janies  OJbortiy  cafe  xo 
Co.  130. 

We  are  therefore  of  opinion  that  judgment  ought  not 
to  be  arrefted  for  this  reafon,  and  that  the  rule  niG  mu{( 
^  difchargcd  {bf\ 

(a)  It  appears  that  thl*  cafe  wai  twice  argved. 

{h)  Whatever  degree  0/  preciiion  was  formerly  required  itf*  defcribing 
goods  in  a  declaration  in  trovert  &>  appears  by  Gramvel  v.  RboL  4bmm^  Cn, 
£U%,  865,  and  in  feveral  of  the  ancient  reports,  in  later  tioiec  a  greater 
latitude  has  been  indulged  in  the  aAion  of  trover  than  in  detinue  or  n^ 
plevin  where  the  goods  themfelves  are  to  be  recDvercd  or  returned 
Cravet  v.  Draie,  Sty.  199;  2  Si  J.  1 75,  Emery*  %  CdSe  cited  in  I  ^01^ 
114;  Cbamberlaitt  V.  Cooke^  %  Fcntr,  78;  IVfft  "9  Davits^' 1  Lev,  ^01; 
Jenny  v.  Norru,  ih.  303  ;  White  V.  Graham^  %  Sir.  827:  RaSey  V. 
JluJge,  ib,  738;  Hajlegraye  \,  tbvmpfoH^  cited  in  1  £/r.  8^a  H^rrffiM^ 
BottcmUy^  %  Ld»  Rjym.  15 29,  and  %  Str.Zo^\  and  ffoUiy.  ^'''^^ 
j^arnes  )76. 
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Sir  John  Chichester  againft  Christopher  e.  u  g.  1. 

Lethbridge.  J/'^^'^i 

TA  geieral 
HE  following  opinioa  of  the  Court  was  delivered  by  JJ^^^^^ 

by  prefcrip- 

WUUs^  Lord  Chief  Jufti(ce.     "  This  is  an   a£lion  on  tion  arc  in- 
the  cafe  for  obftruding  a  way ;  there  are  two  counts*  ^^^"fift*^'*^ 
The  firft  fets  forth  that  the  plaintiff  was  feifed   in  fee  be  claimed 
of  an  ancient  mefluage   in  ^hevwell  near  to  the  ancient  together. 
town  of  Barnfiaple^  and  that  time  out  of  mind  the  only  —I'rcfcrip. 
way  for  perfons  travelling  in  coaches  and  chariot^  from  right  of  ww 
the  faid  capital  meiTuage  to  BarnflapU  afbrefaid  was  in  for  A.  and 
and  through  the  feveral  clofes  of  the  defendant  (naming  ^*^^rs   (not 
them)  and  fo  back  again,  every  year  and  at   all  times  JJf^^N^j, 
of  the  year  ^   and  that  he  the  favd  Sir  John  Chichefter  uuccrtab, 
and  all  diofe  whofe  eftate  he  had  apd  now  hath  in   the  and  bad 
(aid  mefluage  wjth  the  appurtenances  time  out  of.  mind  ^'^^J-^^ 
have  had  and  ufed  and  have  been  accuflomed  and  of  A^claimTf 
right  ought  to  have  and  ufe  the  faid  way  for  himfelf  awayof  nr. 
and  themfelves  and  others  travelling  in  poaches  or  cba-  ^'JP*y  ^^^^ 
riots  from  the  faid  mefluage  to  fiaritflapU  in  and  through  ^j  pcrfon*^' 
the  laid  clofes  and  fo  back  again  tlie  fame  way  every  year  is  good, 
at  all  times  pf  the  year  as  belonging  to  the  faid  mefluage ;  —A  pre* 
and  then  he  lays  an  obftru£lion  by  the  defendant,  fcnptive 

The   fecond  pount  fets  forth  that  time  out  of  mind  ^ay^r 
there  hath  been  and  is   a  certain   common  highway  of  coaches  &c, 
neceflity  for  all  the  liege  fubje^ls  of  our  lord  the  now  "  %^^ 
King  aiid  his  progenitors  &c.  travelling  in  coaches  and  ^'J.^  ^*^^' 
chariots  from  Sherwell  aforefaid  to   Barrtftaple  aforefaid  —An  ac- 
in  through  and  over  the  faid  feveral  clofes  of  the  dcr  t»o"  y*^l 
fendant,    and  fo  back  again  every   year  at   all    times  "^'i^jj^jl^ 
of  the  year  at    their  will  and  pleafure  \   and  then  the  dual  for  an 
plaintiff*  fets  forth  that  on  the  26th  of  November  1736  obftrudion 
and  at  divers  other  times  between  that  day  and  the  30th  "l^pubhc 
of  January  in   the  faid  year  he   was  travelling    in  his  unlcfrhe 
coach    from  Shersuell  aforefaid   to  Baniftaple  aforefaid  fuftain  a 
and  from  thence  back  again  in  the  faid  way  in  through  particular 
and  over  the  faid  clofe  of  the  defendant,  called  the  Mog-  ^Ij^^ch  mud 
geridge^  as  it  was  lawful  for  him  to  do,  but  the  defendant  appear  on 

to  deprive  him  of  the  faid  way  &c.  did  then  and  there  the  record : 
^  ^  ^  but  if  the 

pbiatjff  ftatc  that  the  defendant  obftnided  &c  by  a  ditch  and  gate  acrcfs  the  road^ 

by  which  the  plaintiff  wat  obliged  to  go  a  longer  and  a  more  (iUfficult  way,  and  that 

t defendant  oppofcd  him  in  attempting  to  remove  the  nuiloiice ;  this  w  a  IJQ&detit. 
a^  CO  fopport  the  a^ou* 
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1738.  ftop  up  and  obftnid  the  faid  way  hj  ere£ling  faftening 
w^m^-^k/  and  lockinff  gates  bars  and  pofts  and  digging  trenchea 
diixcBK>4  ^cxo!^  tl^e  ui4  way,  and  in  his  proper  perAm  withftsin4r 
ing  and  oppofing  the  plainti^  from  removing  and  aba- 
ting the  {aid  obltru£lions,  fo  that  he  the  (aid  plaintiff 
then  and  hitherto  could  not  and  cannot  have  or  uie  the 
laid  way  as  he  ought ;  but  (aith  that  he  is  damnified  40/. 

The  defendant  pleads  the  general  ifliie  not  guUty: 
Verdifl  for  the  plauntiff  and  feveral  damages,  wo.  lA 
on  each  count,    ' 

Motion  (a)  in  arreft  of  judgment,  and  feveral  objeo- 
dons  taken. 

To  the  firft  count;  ift,  that  it  fets  fordi  a  general 
way  and  a  private  particular  way  by  prefcription,'  which 
two  rights  are  incon(iftent. 

2dly,  That  the  plaintiff  fets  forth  a  right  for  himfelf 
and  others  (naming  no  perfons)  to  go  that  way,  whidi 
is  too  general,'  and  not  certain  enou^  in  a  prcncriptiony 
as  was  held  in  iht  cafe  of  Underwood  znA  SmuUkri^  a 
Lev.  178,  where  ^  man  prefcribed  for  himitdf  and  qui- 
bufdam  aliis  tenentibus,  which  was  holden  to  be  on;? 
certain  and  not  good! 

And  we  aire  of  opinion  that  by  reafon  of  thefe  objeo? 
lions  the  firft  count  is  not  good. 

Th^  ^e£lions  to  the  feeopd  count  were ; 

I  ft,  Inat  there  can  be  no  fuch  thing  as  a  way  of  ne^ 
ceffity,  and  that  fuch  a  right  was  never  laid  before. 

idly.  That  there  canpot  be  a  prefcriptive  right  for 
coaches  and  chariots  time  out  of  mind,  becaufe  coaches 
and  chariots  are  of  modem  invention,  and  have  npt  been 
in  ufe  here  time  out  of  mind. 

3dly,  That  no  particular  damages  are  laid,  which 
ought  to  be  in  the  cafe  of  a  public  highway,  (as  this  it 
laid  to  be,)  othemirife  an  zfWoti  will  not  lie. 

As  to  the  two  fiirft  obje^iions ;  we  are  of  opinion  diat 
there  may  be  a  way  of  neceflity  {b) :  for  if  there  be  but 

OM 

•  • 

(tf)  The  motion  wis  made  in  MUbMetmm*  tenn  1737;  and  the  caCc 
was  argued  in  Hilary  term  following. 

(i)  Vid.  CUrk  v.  Cmr,  Cn,  Jac,  Z70 ;  DirffM  v.  ^ajUr^  %  LitivK 
1489  ;  Parker  T.  }VMS\  %Sid%^\  and  Staple  r.  ffndom^  6  MU,  $A  i 
and  an  anonymous  cafe,  ik  Z49.  -  Where  one  grants  land  to  another  to 
lyhichthereisno  accefsbut  over  the  land  of  thegrantor*  the  grantee  has 
a  right  of  way  over  the  grantor's  land,  as  a  way  of  neceffity.  Htwiam  v. 
JFrtarfitij  %  D.  fst  E.  50.  So  if  the  owner  of  two'clofes,  hiiTing  no  way 
to  one  of  them  but  over  the  other,  part  with  the  latter  without  refenriog  th^ 
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OM  fori  to  a  place  and  no  other  way  of  goings  that  is  a  way     tJ^B. 
rfacceffity.     Wc  are  of  opinion  that  the  jury  having  found  ^'^v'^^^ 
ihii,  which  is  a  matter  of  fad,  and  likewife  found  that  Cbicbbs^ 
there  has  been  a  way  for  coaches  and  chariots  time  out  of    •^m^ 
mnd,  which  is  alfo  a  matter  of  fa£t,  we  caqnot  tak^  no-     i^stbt 
lice  judicially  whether  tl),ere|iave  been  coaches  and  cha-    #*i^«*« 
nod  time  o)9t  of  mind  or  no(,  bi|t  qiifft  fake  it  to  be  as     ^ 
the  jivy  haye  found  it. 

And  as  to  the  third  objeSion ;  we  admit  the  general  rule, 
bat  thi^  that  in  thii^  cafe  there  are  particular  damages 
dkued  fuflSciem  to  fupport  this  afiion.  The  rule  is 
l^ia  down  ip  Co%  Lit.  56.  that  po  one  can  have  an  adlioa 
for  a  nnifance  or  obftruAion  in  a  common  highway,  yrith* 
oat  afligning  fome  particular  damage  ;  and  this  to  prevent 
ondtiplicity  of  fuits  ;  for  otherwife  every  fubjeA  of  Eng^ 
Imd  might  yn^intain  an  afiion  for  the  fame  obftrodion. 
But  Docwithftandiiig  this  general  rule  it  was  holden  in 
(he  cafe  of  fTtfrr  v.  Baffiu  in  B.  11 .  Tr.  33  C*.  2.  reported  in 
Sir  T.Jmia  156.  that  fuch  an  a^ion  as  the  prefent  would 
lie.  The  cafe  was  this ;  the  piaintifF  declared  that  he  was 
CDtided  tp  cerfain  tithes,  and  that  bis  dired  way  to  carry 
them  to  his  barn  yras  in  and  through  a  certain  highway, 
that  the  defendant  had  ftopped  up  the  highway  by  a 
Ml  and  gate  ereAed  ex  trapfverfo  vi^,  anjd  that  by 
realoD  of  fuch  obflruifiion  he  (the  plaintiff)  could  not 
carry  his  tithes  along  the  faid  highway,  but  was  forced  to 
carry  them  by  a  longer  and  more  difficult  way  ;  verdidt 
fsr  the  plaintiff  and  5/.  damages.  It  was  moved  in  arreft 
of  judgment  that  this  being  laid  in  a  common  highway 
the  obftittdion  was  a  common  nuifance,  and  that  there* 
fere  the  adion  would  not  lie,  to  prevent  multiplicity  of 
foits,  for  every  one  might  bring  the  fame  a3ion  ;  and 
Ci.  If/.  56.  was  cited  ;  but  it  was  refolyed  by  the  whole 
Coart  that  the  adion  lay ;  JFor  they  faid  that  this  rule,  that 
ao  adion  will  not  lie  for  that  which  every  one  fuffers, 
ought  not  to  be  taken  too  largely  \  for  in.  this  cafe  the 
plaintiff  fuftained  a  particplar  damage  ;  for  the  labour  and 
pains  which  he  was  forced  to  take  with  his  cattle  and  fer- 
vanti  by  reafoo  of  this  obftrudtion  might  be  of  more  value 

*^>  it  will  be  reftrvcd  to  him  by  Uw»  at  a  way  of  neceffity.    Ih'femim 
pCriNyjir.  I70- 
^i)  Vjd.  BBjktt  ▼•  Ssr^,  Jdkb.  18  G.   %  ^. 

than    ' 


n 
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than  the  lofs  of  an  horfe,  which  has  been  holden  to  bp 
fufficient  damage  to  maintain  fuch  action  {a). 

Upon  the  ftrcngth  and  reafon  of  this  authority  we  are 
of  opinion  likewife  to  overrule  the  third  objeAion  to  the 
fecond  count ;  for  the  prefent  cafe  is  (Ironger  than  the 
cafe  in  Jqnes  in  two  circumftances ;  firft,  becaufe  it  i$ 
exprefsly  laid  that  the  plaintiff  was  attempting  to  travel 
this  road  feyeral  times  with  his  coach,  but  could  n6t  by 
reafon  of  thefe  obftrufiions ;  fecondly,  it  is  alfo  laid  that 
the  defendant  in  perfon  withftood  and  oppofed  him,  ani| 
prevented  him  from  removing  the  obftru(^ion|  which  by 
jaw  he  might  do.*' 

t*  So  the  rule  qifi  was  difcharged,  with  a  hint 
to  the  plaintiff  (b)  to  take  his  judgmlmf 
pnly  on  the  iecond  count.'* 


^ 


(«)  The  i^eneral  rule,  that,  where  the  pteintiff  only  fuftains  an  injuy 
n  common  with  the  rdk  of  alt  the  King's  fubjed«  by  reafon  of  a  ntin 
,'2nce  in  the  road  or  of  the  road  being  totally  flopped  up,  he  gdqoc  maiHf 
tain  ao  aftion,  fecma  to  have  been  admitted  in  alf  the  cafes  on  the  fnbjeft  • 
but  a  quc(Uon  has  irequently  arifen  whether  the  dunage  ftated  in  eacl| 
p^ticuhr  ca|e  were  fufficient  to  bring  it  within  the  ciccption  to  thtf  99* 
neral  rule  \  and  this  ^ue((iof(  has  received  virions  determutatioqs  actord- 
iflg  to  the  circumftabces  of  each  cafe.  Sec  the  cafes  27  Hfn>  8*  17  ^ 
Jnt§r  180  ;  Fnumx  ▼.  Hwendetit  Cro,  Eiiz*  664  ;  and  Pahu  Vt  PartriAt 
Cartb*  194  ;  where  the  damage  to  the  pUintifT  was  h<^ldeD  not  to  be  fuf- 
licieut  to  fupport  an  adion ;  and  thofe  of  Fovtlat  v.  SatiderM,  Cro*  7«r« 
446  ;  Maynett  ▼.  Saltmarfi,  i  Kei*  847  ;  and  Ive/.n  v.  Moere,  t  Ld.Htjm^ 

386  ;  X^  M»!i,  9^ft ;  Ctm*  Hep,  58  |  Salt'  15  ;  and  Carfb. 451.  where  the 
.  amage  was  holdea  to  be  funicient  for  th^c  purpofe*^It  appears  by  rho 
two  former  rppqrts  of  the  laft  cafe  that  Recording  to  the  opinions  of  the 
Court  nf  Common  Plea^  and  Exchequer  the  adion  hy  ;  but  as  the  rcA- 
f.>n8  of  that  opinion  are  not  in  print,  I  have  here  fubjoined  the  conclufioi^f 
of  a  ?4S.  note  of  that  cafe  taken  frqm  MS.  coll.  ff^Ulu  Chief  Juftice  : 
*<  But  the  Courf  f  the  Kind's  Bench)  being  divided,  the  matter  was  rc- 
f^*rved  i)T  the  opinion  of  the  reft  of  the  Judges,  who  all  agreed  in  th^ 
opiniun  of  lurton  J.  and  GouU  J.  that  the  adion  lay.  The  reafon  the 
Judges  went  upon  was  priocipaliy  this,  that  it  fufficitntly  appeared  that 
the  plaintiff  mull  and  did  neceflUrily  fuflcr  a  fpecial  damage  more  tKui 
(lie  reft  of  the  King*«  fubjeds  by  the  obilruAion  of  this  Way  ;  becaufie  it 
was  fet  forth  th^t  the  only  way  to  come  to  the  coal  pits  from  one  part  €it 
the  county  was  throui^h  this  way,  by  which  it  muft  he  uhdcrfto'od,  wirh- 
o.ut  any  all^g^ition  qf  loOi  <tf  cuftqtpers,  tlvat  the  plaintiff  did  fufier 
p:rtiv^1arly  in  refpc^  tQ  his  traile  by  the  pliintiff  s  wrong." 

{b)  In  the  cafe  of  Jdijell  v.  the  ^^en  of  Devom,  %  Duritf.  \^  E.  667. 
it  was  ruled  tkit  the  pliintifT  could  not  maintain  an  adion  againft  ti% 
vihabHants  •/  a  $oumty  brought  to  recover  a  fatii'faAion  for  an  injury  fuf. 
tjitied  by  him  in  ccnfcquencc  of  a  county  bridge  being  out  of  repii^ 
See  alTu  FaugU  340. 
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ftpiERT  Ma;«lom  on  the  Demife  of  Johk  Marsh  and  Monck^^' 
John  Amyas  againfl  John  Brinploe  and  Eliza*  M^y  ijth. 
BE^H  bis  Wife  and  Mary  Apollonia  Bsjrqes^  (a}« 


[Tr.  II  Geo.  I.     Rol.  1625.] 
H  E  opinion  of  the  Court  was  thus  given  by 


T..__ . 

who  ii.-.i 

Bilks,  Lord  Chief  Joftice.     <«  This  cjcamcnt  for  ^  not  take* 
inefluage  and  lands'  in  Norfolk  came  on  upon   a  fpecial  J^  (^Set 
Ferdidk  found  before  the  late  Lord  Chi^f  Tudice  Rfiymond  an  iocapa. 
at  Nerwici  aflizrs.  c><T  to  hoI4 

The  iury  find  that  one  Join  Bedell  before  the  lime  of  ^^^^  |^ 
the  tre/pafs  and  ejeSment  was  fcifed  of  the  premifes  in  iv,  y\  0^^ 
fa»  m.   idFehruary  1707,  and  tha^  he  was  brought  up  ^^'feUnd^ 
and  educated  in  the  popifli  religion.     That  he  died  on  the  |^-*  P"*" 
aStb  of  February  I707,   feized  of  the   premifes  and  pro-  — Hcnar 
feffing  the  popiin  religion.     That  George  Befell  was  his  fell  to  a 
brother  a^d  heir,  and  that  he  was  born  lii  yiuguji   1683,  P*j^ 
and  was   of  the  age  of  twenty-four  at  the  time  of  the  {uf^c^^ 
death  of  his  brother  ;  and  that  after  the  dea(h  of  his  bra-  i*  ds* 
ther  he  entered  upoi)  and  became  feifed  of  the  premifcSp  ^-  4- 
And  the  jury  find  that  the  faid  G.  Bedell  in  the   year  d^Jffe^JL 
1700  ai  the  time  of  making  the  ftatute  (b)   intitled  <*  An  for  pay 
Ad  for  the  further  preventing  the  growth  of  popery"  was  ""^nt  <*£  hit 
under  the  age  of  18,  viz.   17   years  old.     And  that  the  pJolcf«nu- 
fiid  (r.  Bedell  during  his  whole  life  was  brought  up  and  and,  fem.' 
educated  in  and  profefled  the  popifli  religion  ;  that  he  pro-  ble,may  bj 
ftfing  the  popiih  religion  and  being  ^bove  the  age  of  21,  *''**"** 
to  wit,  the  age  of  31,  died  ;  that  he  never  (00k  the  oaths  hindf^c. 
of  allegiance  and  fupremacy  appointed  to  be  taken  by  the 
iaid  flatute ;    and   that   he  never  made  repeated  of  Cub* 
(bribed  the  declarations  exprefled  in  the  Oatute  q®  C.  2. 
And  they  further  find  that  the  defipndant  Elizabeth  Bring- 
lot^  wife  of  the  defei^dant  John  Bringloe^  was  the  next 
proteQant  coufim  (^ )  of  the  (aid  G.  BedelU  viz.  one  of  the 
lifters  and  co-heirs  of  the  faid  yohn  and  George  Bedell \  ani) 
that  the  faid  defeodaiit  John  and  his  wife  four  days  before 

{•\  yhk  qU,  Is  reported  in  Cfjii*  Rtp,  570.  bj  the  name  of  Ma$Um  y« 

(f)  Srai.  11  U  IS  1^.3.^.4. 

(<)  ftwEim    coiifiO|;t)inc«  protci^am  in  the  recor^ 
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1738*     the  death  of  George  Bediil  entered  into  the  manfionhoui! 

Mauom    and  the  land  thereunto  adjoining,  being  part  of  the  premifes 

^^^^     and  were  thereof  poQelled.     And  the  jury  further  find  th^ 

V^     the  faid  George  Bedell  being  fo  feifed  of  the  premifes  made  hi! 

Bi^moioft  laft  will  in  writing,  ijft\\4uguft  lyic,  and  duly  figned  feale« 
and  put>li(hed  the  fame  in  the  prelence  of  tnree  wimeJBe 
(therein  named)  who  ful^fcrihed  tt>eir  naipes  as  witnefles  ii 
his  prefence,  and  that  by  his  faid  will  (which  ihe^  fin< 
prout)  he  devifed  the  premifes  in  this  manner  ;  m  th 
firft  place  he  devifed  to  the  \eVox%John  Marjh  and^^A; 
Amya$  and  their  theirs  and  affigns  for  the  ufe  of  them  thei 
heirs  and  afligns  for  ever  all  and  fingular  his  manors  me( 
fuara  &c.  on  the  trofh  for  the  intents  and  purpofes  an 
fabjeft  to  the  limitations  therein  mentioned  viz  upon  tml 
that  they  or  the  furvivor  of  them  or  the  heirs  and  ai 
iigns  of  fueh  furvivor  (hall  in  the  firft  place  out  of  ti) 
rents  i  flues  and  profits  thereof  or  by  mortage  or  fale  a 
they  (hall  think  fit  levy  and  raife  money  lufficient,  togc 
ther  with  his  perfonal  eftate  and  in  aid  thereof,  to  pa 
fatisfy  and  difgharge  all  fuch  fums  as  he  fhould  owe  t 

^^ohn  Marjh  at  the  time  of  his  death  with  intereft  and  a 
is  other  juft  debts  and  the  feveral  legacies  by  him  be 
queathed  with  \\\%  funeral  charges  sind  the  trofteei 
charges  in  the  exepution  of  his  truft,  and  after  fatisfiiAio 
and  payment  thereof  (hall  well  and  truly  pay  or  caufe  to  fa 
paid  to  Elhtaheth  the  wife  of  JAn  Afallom  Efquire  a 
annuity  qf  150/.   a- year,    fr^e   from  taxes,  for  her  1>^ 

Siarterly  to  her  feparate  ufe  &c  ;  and  upon  further  trul 
at  they  (hall  pay  to  his  Met  Ifabella  Be4ell  25/.  a-yeai 
to  his  (ifter  Afarla  Burgefs  25/.  a  year,  and  to  his  fjftc 
Elizabeth  Bedell  25/.  a-year  during  their  lives  quarter!] 
for  their  feparate  ufes  &c  ;  and  fubje£t  and  liable  to  thel 
annuities  and  to  the  p^iyment  oi  his  debts  legacies  ao 
funeral  charges  in  pafe  any  part  of  I>is  manors  meflbagi 
^c.  (hall  rethain  unfold  tne  fame  are  to  be  in  truft  1 
permit  and  fuffer  iMert  fon  of  the  faid  John  Afaltom  I 
receive  and  take  all  the  reft  refidue  and  remainder  of  th 
rents  iflues  and  profits  thereof  pntil  he  (l^all' attain  cti 
age  of  twenty-one  years,  and  from  and  afteV  Aich  dni 
as  he  (hall  attain  the  faid  age  upon  t^iii^  that  the  fai 
truftees  (liali  at  the  requeil  a^nd  charge  pf  the  (aid  Robei 
Mallom  convey  the  (aine  ft^bjeS  to  fuch  nportgages  as  (ha 
be  made  thereof  for  the  pufrpofes  aforefaid  and  alfo  afc< 
the  faid  annuities  to  and  for  the  foie  ufe  and  behoof  < 
the  faid  Robert  Alallom  his  heirs  and  afligns  for  ever ;  w^ 

a  direCtio 
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Idirtfiion  that  John  Mallmn  the  father  Ihall  not  anyways     1738. 
■tcrincddle  with  the  premifes  during  the  minority  of  hit  ^^^y^/ 
fan,  but  that  the  fame  (hall  be  uimr  the  folecaVe  and  Mallomi 
manurement  of  the  truttees  &c ;  and  in  cafe  the  faid  Ro^    ^^^ 
Uft  Mallm  ihall  die  before  he  (hall  attain  his  age  of   ^^" 
twcoty-one»  then  he  gives  and  devifes  the  premiies  or  BuKOMiir. 
what  (hall  remain  untold,  fubjed  as  aforefaid,  unto  his 
fifter  Ifabtlla  BediUMary  Burj^fs  and  Elixabeth  BidiU  their 
heirs  and  affigns  for  ever.     Then  he  gives  away  feveral 
flKMiey  legacies,  .and  amongft  the  re(t  500/.  a^piece  to. 
each  of  his  truftees,  the  feveral  legacies  to  be  paid  with- 
in fii  months  after  his  death ;  and  makes  the  (aid  John 
MvA  and  John  Amyas  executors. 

The  jury  then  find  that  George  Bedell  died  on  the  lOth 
•f  Jhfuft  171 C  fo  feifed  as  aforeiaid  ;  and  that  the  lefiors 
entered  00  John  Bringloe  and  Elizaieth  his  wife  before  the 
time  of  the  demife  in  the  declaration  ;  and  being  fo  feifed 
id  J^l  10  Geo.   I.  made  a  demife  to  the  plaintiff  for 
fixteen  years  from  the  Lady  dtn  beforet  and  that  the  de- 
feidann  entered  upon  him  and  eje£led  him  \  and  fo  fub-    ' 
feiit  the  matter  to  the  judgment  of  the  Court. 
Upon  this  fpecial  verdiA  two  quefiions  {a)  were  made. 
liC  Whether  Gecrge  Bedell  under  the  circumftances  (as    , 
diey  appear  in  this  fpecial  verdid)  had  a  power  to  devife 
thk  eftate  to  the  leflbrs  of  the  plaintiff  ^0^11  Marjh  and 
Jtinjtwtyttsf 

idly.  If  he  had,  whether  the  trufls  upon  which  he 
6evifed  it  make  any  alteration  in  the  cafe  ? 

As  to  the  firft  point,  i^,  It  will  be  proper  to  conGder 
Older  what  circumftances  George  Bedell  is  found  to  be  ar 
the  time  of  mabog  this  will  r 

tdlf^  WhifVe  the  words  of  the  ftatute  under  which 
the  preient<%  falls? 

lA  I(  appears  that  this  will  was  made  after  the  difabling 
titute  II  &  12  /FI  3   c.  4. ;  and  it  is  found  that  George 
ttidl  was  under  {b)  eighteen  at  the  time  of  making  there- 
of; 

(«)  TUi  cdt  wai  twice  amed.  the  b(^  tine  in  Trbntf  term  1737  by 
i^i^Jr  Serjt.  lor  the  pbintiffTand  SJUmur  Serjt.  for  the  defendantf. 

(^j  Uoder  the  fecood  branch  of  the  fourth  fcAion  of  the  fiat.  lift 
It  IT.  3.  «.  4.  PupilU  aUw  tkeagt^  tigkimm  are  rendered  •  incapable  of 
t^f^^mg  ianda  ^c«  whkh  indndet  a  uking  by  dtm^*.  And  accordingly 
■  v^rvitfd  IB  Smrdmm  d.  JUrUet  ▼.  Jt/twUmd^  S.  15  G.  a«  j9.  ^. ;  8  Vim. 
dk*  73*  oL  4*  cbftS  a  4ctift  to  a  pspift  above  the  age  of  eighteen  waa 

toid. 
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of ;  that  he  netcr  conformed  by  taking  the  oaths  and  fata 
fcribing  the  declaration  according  to  that  Aatute  ;  that  h^ 
was  all  along  bred  tip  and  educated  in  the  popifh  reh'gion  ; 
and  that  he  profefled  the  fame  all  his  iifetittie,  at  t\\6 
time  of  making  the  will  and  till  the  time  of  his  death. 
He  was  plainly  therefore  fuch  a  pcrf^n  as  is  defcribed  ill 
the  fird  part  oF  the  difabling  claufe  of  that  (latute  ;  and  th^ 
words  of  that  claufe  are  that  every  fuch  peifon  */  (hall  iri 
refpeft  of  him  or  herfclf  only,  and  not  to  or  in  tcfpedl  of 
any  of  his  of  her  heir^  or  pofleritjr,  he  difabled  and  mad^ 
incapable  to  inherit  or  take  by  dcfccnt  any  lands  tenements 
or  hereditaments  within  the  kingdom  of  England  &c, ;  and 
that  during  the  life  of  fuch  penon  or  until  he  of  (he  dd 
rake  the  oaths  of  allegiance  and  fu|>remacy  and  make  re* 
|>eat  and  fubfciibe  the  declaration  therein  mentioned  thd 
next  of  his  or  her  kindred,  which  (hall  be  a  proteftant^ 
ihall  have  and  enjoy  the  faid  lands  &c.  without  being  ac- 
countable for  the  profits  received  during  fuch  enjoymem 
as  aforefaid  ;  Bui  in  cafe  tf/*  any  tAfllful  wajh  committed  on 
the  faid  lands  &c.  by  the  pcrfons  haviner  or  enjoying  the 
fame,  or  any  oth^r  by  his  or  her  liccnic  or  authority,  thd 
party  difabled  his  or  her  executors  or  adminidrators  fllall 
and  may  recover  treble  damages  for  the  fame  againft  the 
perfon  committing  fuch  wafte  his  or  her  executors  &c,  by 
a£lioQ  of  ddbt  in  any  of  his  Majefty's  couns  &c."  Thd 
words  of  this  ftatute  are  almod  exaflly  the  fattle  as  in  the 
ftatute  1  7^.  I.  f .  4.  /  6  ;  only  in  that  ftatute  thefe  ard 
inferted  the  words  **  purchafe,  have,  and  enjoy :"  there  is 
no  diredion  who  fliall  have  the  mefnif  profits  nor  any 
words  giving  an  adion  to  the  difabled  perfon  to  recover 
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tr'M  Toid,  and  that  a  Conveyance  by  fuch  devifee  I^Bprotdlaftt  pnr^i 
chafer  for  a  Yaloable  cohiideratron  wis  alfo  void.— ^(n  jprft  v.  Meftditbi 
l^0m»  Re^'  66l.  and  ButA*  346*  it  was  hoiden  that  a  iirotefraDC  next  of 
kin  might  redeefti  a  mortgage  made  by  a  pcpiih  heir.— *And  in  Dmm  4. 
JVarfen  V.  femJi4e%\Witf  176*  it  was  determined  by  three  Jadges  (againft 
the  opinion  of  FoUer  J.)  th2t  a  leafc  for  lives  nlade  to  a  papifc  was  void* 
and  confcqucntly  that  the  Icafc  was  not  iorfciied  to  the  Crown  by  tht 
^pift's  comtnittisff  treafon.—But  the  fntutc  confideration  of  thefe  qaef- 
tions  i^  rendtred  almoft  unneceifiiry  by  the  ftac.  j8  Cr.  3.  r.  60.  which  re^ 
|>ca]s  tJbofe  puts  of  the  (Ut.  ig  Bx,  \%  W,  y  t,  ^  refpedlidg  the  incapa-^ 
city  of 'papifts  to  hold  lands  ^c,  who  take  and  fuhfcribe  an  oath  pre* 
fcrihed  by  feA  4.  An  oath  in  fonae  refpcAs  different  is  recmircd  by  ftat. 
31  G  3-  c  3a./*  I- 1  i^"^  ^'**^  karncd  editor  of  the  laft  edition  of  Cq  LiU 
leenn  to  be  of  opinion  chat  the  oath  prefcribed  by  the  frar.  3 1  G*  3  was 
not  fubftituted  iu  lieu  of  that  in  the  id  G.  ^  bnt  that  it  is  advisable  to 
take  boib*    Vid.  //ar^   Co-  JL«f.  391.  note  346  }  oAjt*  edition* 
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haagti  for  wade  ;  fo  thcfe  difabling  words  are  rather 
flrooger  than  in  the  prefent  cafe.    The  words  of  the  ftat. 
3  9ir.  I.  r.  5.  which  gives  she  mefne  profits  to  the  pro-       dem?** 
tiinnc  nclt  of  kin  are  likewife  pretty  much  the  fame,     Mabsm 
only  the  difabling  part  is  not  quite  fo  ftrong  as  in  the  ^'V^' 
prefent  cafe.     But  there  likewife  no  adion  is  given  to  the  ^****"*** 
ifahlcd  4>erfon  to  recover  damages  for  wade.  / 

Raving  ftated  the  clanfe  of  the  flatute  iirhich  relates  td 
die  prefent  cafe^  the  qneflion  which  arifes  on  it  is  whef* 
(her,  oorwichftanding  this  (liitute,  G.  Bidell  at  the  time 
of  his  will,  and  at  the  time  of  his  death,  had  any.eflate 
bhim  which  he  could  devife  ?  For  if  he  had  any  eftate  in 
him,  there  are  no  words  in  the  ftatute  which  prohibit  him 
ftom  devifing  it  to  a  proteftant ;  fo  that  it  turns  merely 
OD  this  point,  whether  he  had  any  eftate  in  him  ? 

(Hjefiion  ;  That  by  the  (latnte  G.  BtdM  ^^%  a  perfon 
entirely  difabled  to  take  any  eftate  by  defcentj  and  there- 
(xe  that  nothing  dcfcended  to  him  from  his  brother  y. 
Aie//,  nor  could  any  eftate  ever  veft  in  him,  but  that 
he  is  to  be  confidered  as  a  monk,  or  as  a  perfon  civiliter 
mortuus.  But  we  think  that  the  cafes  bear  no  refem- 
Uance.  For  how  can  a  perfpn  be  confidered  as  a  per^^ 
loQ  civiliter  mortuus,  who  is  capable  of  a  gift  or  grant  of 
any  perfonal  thing ;  who  to  all  other  purpofes,  except 
ital  eflaies,  is  under  no  difability  at  all ;  and  who  may  ^ 

even  take  the  profits  of  the  real  eftate  as  foon  as  he  con- 
forms ;  and  who  by  the  very  words  of  this  ftatute  may, 
ercn  before  he  conforms,  bring  an  a£lion  of  debt  to  recovef 
toages  for.dl^  wade  committed  on  the  real  eftate  ?  Be- 
fides  we  thiidi  that  in  refpedl  to  the  real  eftate  he  is  not 
lUolutely  dffabed  to  take,  bnt  only  fub  modo  ;  of  which 
fbn  there  are  many  motioned  in  Co.  Lit.  2  and  3. 

\fln  He  ukes  for  the  l^enefit  of  his  proteftant  next  of 
Lio  till  his  conformity  ; 

2d/^,  For  the  benefit  of  himfelf  after  his  conformity  ; 

y/y,  And  for  the  benefit  of  his  heir  after  his  death  ; 

4M/y,  Nay  for  the  benefit  of  himfelf  dnrmg  his  life, 
hy  rea. .  [\  of  the  a£tion  which  is  given  to  him* 

The  inheritance  of  the  eftate  muft  be  fomewhofc.     It 
^  plainly  not  in  the  proteftant  next  of  kin/ 

IC 
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1738.'  It  cannot  be  in  the  Civwn,  becaufe  no  inheri.taoce  i 
given  to  the  Crown. 

It  cannot  be  in  his  heir ;  for  nemo  eft  hsres  Tiireiitit 
and  therefore  no  one  can  take  as  his  heir  during  his  life; 

The  inheritance  therefore  rouft  be  in ,  the  perfon  him 
BtiMOLoi.  felf,  Befides  it  mud  be  admitted  that  it  will  defceiid  « 
his  heir  after  hit  death  bv  the  exprcfs  provifion  of  tb 
ftatute ;  and  his  heir  muft  claim  through  him  ;  and  i 
nothing  ever  vefted  in  him,  nothing  can  ever  defoend  u 
his  heir.  This  is  certain  and  known  law,  and  admitttc 
to  be  fo  in  the  great  cafe  of  Thornby  v.  Fketw^^)^  7r 
6  G.  I.  which  was  a  cafe  upon  the  firft  part  of  the  ftjOMii 
I  Jac.  I. ;  the  difabiing  words  of  which  are  (as  I  tuwi 
faid  before)  much  ftroneer  than  in  the  prefent  cafe.  Am 
the  refolution  in  TrcMuayU  cafe,  ifoi.  73.  which  is  I 
cafe  on  the  ftatute  3  Jac.  u  c.  5.  plainly  fupports  fSxt 
conftru£lion. 

We  think  likewife  that  the  inferting  the  claufe  coii< 
ceming  wafte  plainly  ftiews  that  the  Legiflature  conftdered 
the  claufe  in  this  (enft,  not  only  becaufe  it  gives  t\ii 
tKirtjr  damaj^fes  iot  the  waftd  as  owner  of  the  inheritance 
but  IikeMri(e  Becaufe  it  gives  hiiti  an  aSion  af  ^bt 
which  feemi  to  imply  that  if  he  had  not  been  to&finec 
to  an  adion  of  debt  by  this  claufe  he  might  have  brought 
an  adion  of  wafte,  and  recovered  the  lands  themfelva 
where  the  wafte  was  committed.  As  to  the  word  **  pofle« 
rity*'  on  which  fome  ftrefs  feemed  to  be  laid  by  the  coun- 
fel  for  the  plaintiff,  it  is  difficult  to  put  any  certain  figni- 
Acation  on  that  wotd;  and  we  think  that  the  cafe  is  ftron| 
enough  without  it  It  is  a  known  rule  in  the  conftnic- 
tion  of  penal  ftatutes  that  they  muft  be  copftrued  ftridl^, 
and  the  words  of  them  are  not  to  be  attended  beyonc 
their  natural  fignification.  And  as  this  ii^  a  known  adc 
general  rule,  God  forbid  that  our  zeal  for  the  proteftaDi 
religion  fliould  make  us  in  this  (ingle  inftance  deviate 
from  that  rule.  Befides  this  conftrudion  feems  to  be 
moft  agreeable  to  the  intent  of  the  Legiflature.  Theii 
defjgn  in  making  this  ftatute  was  not  onlv  to  ]nfli£t  a 
penalty  on  papifts,  but  to  weaken  the  popifh  intereft  b^ 
getting  the  lands  of  this  kingdom  out  of  the  han<fl 
of  papifts.  It  could  never  therefore  be  theit  intention 
'o  prevent  tjieir  deviling  them  to  proteftants  ;  nay  tc 
P^^  txiit  and  encourage  tba  feems  to  be  rather  in  furtW ' 
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itHit  of  die  principal  defign  of  this  a£b.     As  to  the  ftat.  1738^ 

J2  H.  8.  r.  i;  and   the  word  "  having",  which   was  ^  -v^^j 

Dbfcacd  J  I  have  alrfcady  anfwcred  it ;  for  if  the  inhcri-  Mallok 

tance  be  in  the  papift,   then  he  hath  it  in  him,  and  it  is  mailsh 

within  the  exprefs  words  of  the  ftatute.     We  are  there^-  againji 

(ott  all  of  opinion  as  to  the  firft  point  that  G.  Bedel/,  Bkino^ 

Dohrithftanding  the  flat.  11  &  la   W.  3  j  might  well  *®^* 

'his  eftate  to  a  proteftant; 


The  next  qiifeftidn  is.  Whether  any  of  the  trufts  that 
topeared  in  die  prefeiit  cafe  do  any   wayd  affefl  or  altef 
the  cafe  ?    It  may  be  a  doubt  whether  we  can  take  notice 
of  the  trufts  on  a  fpecial  verdidl  in  an  a6lidn  at  law,  if 
it  appear  that  the  legal  eftate  was  well  devifed   to  the 
kflm  of  the  plaintiff.     And  it  would  be  proper  for  us 
well  to  confider  thid,  if  we  had  any  doubt  remaining 
CQDceming  the  trufts  themfelves :  but  We  have  none  )  the 
trufts  have  been  already  ftated,  and  the  only   one  which 
feems  to  ifford   atiy  thing  like  ^n  obje£tion  is  the  truft: 
for  the  {Payment  of  O.BedeiPs  debts.     The  annuities  and 
legacies  are  all  given  to  proteftants,  and  the  remainder- 
man is  likewife  a  proteftant,  for  fo  they  muft  all  be  taken  ^ 
to  be,  they  not  being  found  to  be  under  any  incapacity. 
And  if  a  papift  can  devife  his  laiid  to  a  proteftant,    he 
Aay  certainly,  for  the  fanie  reafon,  devife  any  intereft 
<mt  of  his   lands  to  a  proteftant.     And   therefore   this 
is  founded  on  the  (ame  reafon  as  Roper  and  RadcUffe  {a). 

But  as  to  the  cafe  of  debts  it  is  faid  that  this  id  for 
the  benefit  of  the  papift :  he  may  by  this  meahs  fpend 
all  his  eftate  in  his  life-time,  for  he  may  run  in  debt  to 
4c  full  ralue  of  his  eftate,  and  by  devlfing  his  eftate  for 
the  payment  of  his  debts  may  fruftrate  the  intent  of 
the  ftatute^  and  entirely  defeat  his  proteftant  heir.  Be- 
fides  it  might  follow  from  this  refolution  that  the  bonds 
of  a  papift  would  affe£l  the  lands  in  the  hands  of  his 
t^oteftant  heir.  How  that  will  be,  it  will  be  time 
enough  to  confider  when  it  comes  to  be  done  :  but  diat 
b  not  the  prefent  cafe  in  judgment  before  us. 

And  as  to  the  prefent  obje£lion )  in  the  firft  place  it 
Improper  to  obferve  that  thead  has  not  prohibited  it^ 

(«}  9  JM.  167;  xSl;    ZO  Mod.  %29i  voAgSh,  Pari,  C^.  450. 
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173S.  '  Und  as  Lord  Ch.  Juft.  Eftt  (aid  in  the  cafe  of  thmiln 
▼.  FUttwoodf  wc  mud  take  the  law  as  it  is.  Befidet 
I  think  that  the  Icgiflatuie  intended  to  leave  thb  power 
in  him.  By  the  3  G.  i,  r.  18.  which  is  rather  dedafft* 
tive  of  the  fcnfe  of  the  Legiflature  than  a  new  hw,  % 
papift  may  fell  his  eftate  to  a  proteftant  and  do  what  he 
will  with  the  money  :  which  (hews  (what  I' have  already 
obferved)  that  the  chief  defign  of  the  Legiflature  waste 
get  the  lands  out  of  the  hands  of  papifts.  And  if  a 
man  may  fell  his  eftate  in  his  lifetime  and  do  what  hcf 
will  with  the  money.  It  would  be  ftrange  to  fay  that  he 
cannot  devife  it  for  the  payment  of  his  honeft  dditiy 
nay  even  though  all  of  them  are  owing  to  protcftants(«V 
for  that  muft  be  taken  to  be  the  prefent  cafe,  it  not  be- 
ing fald  that  any  one  of  his  debtors  is  undor  a&y  in€a« 
pacity.  And  fu.rely  it  would  be  abfurd  to  hold,  vdut 
we  have  already  eftabliflied  to  be  law,  that  a  pajnft  hy 
his  will  may  make  a  voluntary  devife  of  his  eftate  to  9 
proteftant,  but  that  he  cannot  devife  it  for  a  fatisfisidiao 
of  an  honeft  debt  due  to  a  proteftant.  This  would  bci 
dire£tly  contrary  to  a  good  rule  tha%  was  bid  down  b^n 
very  great  Lord  Chancellor,  that  fuch  a  conflruAioa 
ought  to  be  put  upon  a  will  that  a  teftator  may  be  juft 
as  well  as  bountiful :  but  this  would  be  to  enable  a  xA 
tator  to  be  bountiful  without  giving  him  a  power  tebe 
juft. 

We  think  therefore  upon  confideratioUf  though  ic 
ftuck  with  me  a  little  at  firft,  that  there  is  nothing  in 
this  ohje£tio;i;  and  we  are  all  of  opinion  that  judgment 
muft  be  given  for  the  plaintiff(^j." 

(tf)  So  a  prot^ilant  may  devife  lands  to  be  fold  for  payment  of  hif  ddiO 
to  papilU  Foone  v.  FinkarJy-Amhlt  310;  and  Foame.v.  Biottnt,  sk  76;^ 
and  Cenvf/,  464. 

(/•)  ThU  cal'c  WM  rccofniaed  and  approved  in  Jwei  ▼.  Mn-tdk^  Cmr 


Trinity  term,  u  &  n  Geo.  il  Chim  i^ 

ft  Hervey  and  Catherine  his  Wife,  Daugh-  ^^^v^^^/ 
terof  Sir  T.  Aston  deceafed,  and  Ann  Glut- 
ton   Widow  and  Relia  of  Thomas  Glut- '^^IV.^f 
TOK  deceafed,    another    daughter  of  Sir  T.   Monday 
Aston,    -     Plaintiffs*  JS^^ 

ANP 

Dame  Catherine  Aston  Widow  of  Sir  T.' 
Aston  deceafed,  Sir  T.  Astoh  Bart,  eldcft 
Son  and  Heir  of  Sir  T,  Aston,  Sir  J* 
CHESHYREKnt.  H.  Wrioht,  and  a.  Ken- 
rice:,     -     Defendants* 

SIR  r.  Jfion  deceafed,    having    a  fon   and   (ever al  g^q^  ^f 
daughters,   by  indentures  of  leafe  and  releafe  dated  money,  to 
fiTtfaand  28th    of  May  171 2,  conveyed  to  Sir  J,  CAet-  bcraifcdon 
wmd  and  J.  Cmv  and  their  heirs  all  his  manors  &c  to  ^^V^ 
die  ufe  of  himfelf  for  life,  remainder  as  to  certain  parts  ««*tvhcrsmd 
to  Lady  jifton  during  her  widowhood,  remainder  as  to  as  foon 
the  reft  and  alfoto  thofe  parts  after  Lady  Ajlon'^  cftate  a*'^«y 
to  Sir  T.  Aft$n  (one   of  die   defendants)   for  life,  re-  |^°^fh"^I 
mainder  to  the  truftccs  to  preferve  contingent  reniainders,  fent  of  truf- 
rtmainder  to  his  firft  and  other  fons  in  tail  male  &;c,  tees,  and  if 
tcmainder  as  to  ceruin  prcmifes  to  Sir  R.  Burdett  and  ^^^^^^^ 
Sir  J.  Che/byre  for  1000  years.     The  trufts  of  the.  term  marriage 
were,  that,    if  Sir  T,  AJlon  (the  father)  died   without  with  fuch 
iffttc  male  and  (hould  have  only  two  daughters  living  at  *^^"^*^"^ ' 
the  time  of  hU  death,  or  botn  sifter,  or  who  in  his  life-  portions 
time  fliould  have  been   married  with  his  confent,  the  ihould  not 
truftees  ihould  raife  5000/  for  the  ufe  of  the  younger  of  i>e  raifcd: 
thofe  two  daughters     nvhen  and  as  foon  as  Jlje  Jbould  he  V^*^  ^ 
nuarritd  wtb  the  confent  of  Lady  Afton  (if  living  and  not  married 
married    again)  or    if    dead   or  married    again     then  without 
wb  tbe    confent   of   Sir   R.    Burdett  and   Sir  J.  Che-  ^^^;^ 
fhjjre  or   the    furvivorj    and  if  Sir  T.  Aflon  (the  fa-theywCTc 
ther)   ihould    have   a    fon   and    more  daughters   than  not  entitled 
one  at  his  death,  then  that  the  truftees  (hould  r;iife  2060/.  tothcirpor- 
for  the  portion  of  every  fuch  daughter,    and  pay  the  ^^^*' 
£unc  to  fuch  daughters  at  the  tefpc£tivc  dayd  of  their 
huniage  with  fucb    confent  as  aforefaid.  '  The  truftees 
^i^tre  alfo  to  pay  50/.  a-year  arpiece  to  the  daughters 
tuul  their  ages  of  eighteen,  and  afterwards  and  until 
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j-rvt.    r-yt-r  :r.-»rnijt  -b^  lidi  coiicac  sa£  danng  die 

y/.. . ^'^     i»'*r/ ;^i  ^jr,  jii^ s  cs;^ *Kr,  iDir::  lac  i S2S  €X  Hans 

irA  b?  i'4.yii/jt  ro  tLe  pcncn  u>  vbom  xBc  ic^qfaai 
iijr/^i]ji  l<lorr*g.  On  the  i6ih  cf  Ftrrujrj  1722  Sir  I- 
^^9  by  wiii,  afttr  rcddsg  the  abore  ikeds  and  die 
purcl^afc  of  other  Lnds,  derifsd  tbofe  lands  to  H* 
Wright  and  >f.  Kenrick  for  500  years  cm  tmft  to  laife 
3JCoA  and  iccc/.  to  be  paid  to  his  ezecmrix  as  part 
of  hi%  pcrfonal  cilate,  and  fubjecl  thereto  he  dcvifed 
%\i\%t{i'Aic  to  fuch  perfon&  and  for  fuch  eflates  &c  as  in 
fht,  rcnlcrri«:nt.  llien  he  dire  Aed  that  out  of  the  fftms 
fo  to  be  raifcd  and  other  his  perfonai  eflate  there  fhonld 
Ik:  paid  to  each  of  his  daughters  who  (hould  be  uimiar- 
ried  and  unprovided  for  at  the  time  of  his  death  2000L 
in  augmentation  of  their  portions  provided  fot  then! 
by  the  frttlcment,  to  he  paid  to  them  at  fuch  timei  and  Jii* 
jfcl  toftteh  coftdithm  provifoes  limitations  and  agceements  at 
t/u'ir  ofifiinal  portions  ivere  by  the  faid Jett/ement  made  futjeB 
to  i  anil  in  cafe  any  of  his  daughters  jDould  die  before  tbeit 
trif^inal portions  became  payable ^  then  thefum  of  20oo/.  max 
not  to  be  paid  to  her  executors  bfc}  and  he  gave  the 
rc-fuiuc  of  his  pcrfonalty  to  Lady  jifion.  Afterwards 
on  the  1 7th  of  'July  1723  Sir  T.  Jflon  by  a  codicil  di* 
rct\cA  that  the  term  of  iooq  years' created  by  the  fct- 
tlcni.nt  of  1712  (hould  take  place  immediatelr  after 
hJH  (lL-;tth.  On  the  j 6th  of  January  1724  Sir  7.  jffim 
die  I  leaving  the  defendant  Lady  A/lofi  his  widolRr,  Sir. 
^r,  ^Ijlun  (another  defendant)  his  only  fon  an  infanti 
und  ei^ht  iliiu^'^hters,  of  whom  Catherine  the  wife  of  H* 
iivvy  aud  Ann  Clutton  (two  of  the  plaintiffs)  WCie 
two. 

In  J'\i/fer\CTxv\  1 725  the  eight  (daughters  then  im* 
muirird,  iWd  a  bill  in  Chancery  for  proof  of  the  will 
uui!  cxeeut  <  n  of  the  trulls,  which  was  decreed,  wiA 
liht  vty  for  le  p  irtjes  to  apply  for  further  diredions&c. 
In  t^riMiVy  term  1734  Mr.  Hervey  and  his  wife  andBIr^ 
Cl'tti^.'i  u  il  his  >K'iie  exhibited  a  bill  of  revivor.  Lady 
^Ijtoftf  in  her  anfticr,  fet  forth  tliat  Mr.  Herrtj  and 
Cath'tne  his  wife  were  both  acquainted  by  her  before 
their  ii^tcrmarri^ige  with  the  terms  and  conditions  opo^ 

wludk 
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^'ch  Catberiae  wovHd  be  entitled  to  the  refpe£kive  fums 
ol  2ooo/.  mentioned  in  the  fettlement  and  will^  that 
aptwithftanding  fuch  notice  they  iatcrmarried  againft  K'»y«' 
bcr  confent ;  and  that  the  reafon  why  ihe  refufed  her  Xston. 
amfent  was  that  Mr.  Hervey  could  not  make  any  fct-r 
tkment  on  his  wife  fuitable  to  her  fortune,  or  on 
their  children,  that  Mr.  Hervey  made  no  propofal  for 
making  any  fettlement  &c ;  and  that  Mrs.  C/uttatif  her 
ing  alfo  acquainted  with  the  conditions  on  which  (he 
would  be  entitled  to  her  portion*  intermarried  without 
her  privity  or  confent. 

In  November  1736  the  Mafter  of  the  Rolls  decreed 
(a)  that  the  plaintiffs  were  entitled  to  the  portions  under 
^  iettlement  as  well  as  to  thofe  under  the  will,  and  to 
intercft  from  the  time  of  their  marriage. 

The  defendants  appealed  againft  this  decree ;  and  the 
cafe  was  heard  before  the  Lord  Chancellor^  aflifted  by 
Lee  Lord  Ch.  J.  B.  R.  Willes  Ld.  Ch.  j.  B.  C,  and 
Mr.  J.  ComjnSf  who  after  hearing  arguments  at  the  bar 
were  unanimoullv  of  opinion  that  the  decree  ought  to 
be  rcverfed. 

This  cafe  is  reported  in  i  Ath  361.  The  opinion 
(kfMr.  J.  Cornyns'is  alfo  given  at  length  in  Com.  Rep.^^C. 

The  following  opinion  was  delivered  by 
WUles  Ld.  Ch.  J.  C.  B.  « Mv  Brother  Comyns  has 
{bted  the  cafe  and  the  cl^ufes  in  the  deed  and  will  upon 
vhich  the  queftion  arifcs  fo  very  fully  and  clearly 
Aat  I  will  not  go  over  them  again.  And  the  qucflion, 
I  think,  when  ftripped  of  what  does  not  belong  to  it, 
Ijcs  in  a  very  narrow  compafs.  But  the  cafe  has  been 
(b  obfcured  by  the  many  diftin£lion$  that  have  been 
taken  and  the  many  cafes  that  have  been  cited,  that  i|^ 
vin  be  neceflary  to  remove  thefe  clouds  before  it  can 
be  cleared  up.  Before  I  take  notice  of  the  arguments 
and  authorities  that  have  been  offered  on  the  one  (ide 
tad  the  other,  I  will  put  fome  things  that  have  been  in* 
fifted  on  quite  out  of  the  way,  as  being  in  my  humble 
opinion  plain  foreign  to  the  point   in  queftion. 

And,  firfty  what  has  been  faid  in  refpe£l  to  penalties 
lod  forfeitures  foems  to  me  to  be  quite  out  of  the  cafe. 

(aj  Vi(L  Ctf,  Imf.  Talf.  %li. 

Jlert 


16  TRINITY  TERM,    1 1  &  ia  G«o.  II.    Chin. 

1739.     Hcr€   no  penalty  or  forfeitare  is  infifted  on  2   hot  Ae 

^ii^'V^^i^  bill  and  petition  arc  brought  by  two  of  the  daughten 

Hertit    and   their  huibands  in  order  to  have  two  fums  miSti 

A»TON.     w^*ch  are  given  to  them  by  the  fcttlcment  and  will  of 

their  father  ^  and  the  only  queftion  is  whether  the  lim^ 

18  yet  come  yrhen  the  fame  ought  to  be  raifed  and  pud« 

That  the   time  may  come  hereafter  arid  that  they  will 

be  entitled  to  thefe  fums  if  they  (hould  happen  hereaficv 

to  marry  again  with  the  confent  of  their  mother,   is  aik 

mitted  on  all  hands ;   fo  that  the  remainder-man  in  the 

fettlement  and   the  refiduary  devifee  cannot  now  claim 

thefe  fums  as  forfeited,  nor  can  they  ever  be  entitled 

^o  them  until  after  the  deaths  of  the  daughters. 

Every  thing  likewife  that  has  been  faid  in  reipect  to 
the  abfurdity  of  entruding  fo  great  a  power  in  the  ez» 
ccutors  adminiilrators  or  afligns  of  the  truftees  mayj  I 
think,  be  laid  out  of  the  cafe  \  becaufe  this  is  not  tho 
cafe  at  prefent,  but  the  queftion  depends  on  the  content 
of  the  mother,  and  whether  that  be  or  be  not  neceflarft 
The  redriction  may  \^c  good  fo  far,  though  it  fliouU 
be  againd  law  to  carry  it  any  farther :  not  that  I  admit 
that  it  is  fo  j  but  fuppofmg  that  it  were,  yet  the  firft 
fedriction,  on  which  only  the  quedion  depends,  may 
be  very  good.  As  fuppofmg  a  man  (hould  give  aq 
edate  on  a  condition  undoubtedly  good,  and  on  thi^ 
further  condition  that  party  do  not  marry  without  the 
difpenfation  of  the  Pope,  this  lad  condition  would 
certainly  be  unlawful,  and  yet  it  uould  not  difchargp 
the  party  from  performing  tlie  other  9ondition  whicl|i 
is  lawful, 

I  diall  likewife  lay  out  of  the  cafe  all  that  has  been 
faid  in  refpect  to  paternal  authority,  becaufe  no  didinc- 
iion  is  made  in  any  of  the  cafes  between  gifts  by  parents 
to  children  to  which  fuch  a  condition  is  annexed  and 
gifts  by  mere  drangers.  For  the  validity  of  the  condi^ 
tion  is  not  at  all  founded  on  tlie  authority  of  the 
father,  but  on  the  confideration  of  the  gift  and  this 
known  maxim  cuius  ed  dare  ejus  ed  difponerc.  If  a 
parent  diould  by  deed  or  will  rcdrain  a  child  fcpm  mar- 
rying without  the  confent  of  another  without  annexing 
it  as  a  condition  to  a  gift,  no  one  could  fay  that  fuch 
a  redraint  would  be  of  any  effect  in  law.  And  if  a 
didaut  relation  or  a  dranger  give  sui  el^ate  or  a  fum  ot 
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aooej  to  another  on  a  condition,  that  condition  will      1738. 
be  as  obligatory,   I  mean  in  point  of  law,  as  if  it  were   v^^^^p^^ 
ifliipoied  by  a  parent.  ^  Hervet 

Haidng  thus  delivered  the  qucftion  from  what  (I  A$to«. 
think)  does  not  belong  to  it,  what  remains  is  only  this, 
triiether  a  man  may  give  a  fum  of  money  to  another 
when  he  or  ihe  marries  with  the  confcnt  of  a  third  per- 
foQ,  fo  that  it  (hall  be  not  payable  to  him  or  her  until 
he  or  (he  perform  this  condition.  For  it  it  may  be  done 
by  any  words  whatfoever,  my  humble  opinion  is  that  it 
is  done  in  the  prefent  cafe,  at  leaft  in  re(pe£l  to  the  por- 
tions given  by  the  fettlement. 

The  gentleman  who  fpoke  firft  for  the  plaintiffs  began 
hi  the  moft  artful  manner  for  his  client,  and  therefore 
fpoke  to  the  will  firft,  as  being  certainly  the  bef(  part 
of  Ids  cafe:  but  that  method  was  notpurfued  by  the  reft, 
▼ho  began  with  the  fettlement.  And  the  latter  method 
feems  to  me  the  moft  natural  one,  the  fettlement  not 
only  being  firft  in  time,  but  the  fum  given  by  that  being 
the  original  portion,  the  will  referring  to  the  fettlement 
and  the  fum  given  by  the  will  being  exprefsly  called  an 
gdditisnal  portion. 

Two  points  have  been  made  by  the  counCel,  and  I 
think  very  properly  j 

ift.  Whether  it  were  the  intent  of  Sir  T,  AJlon  that 
the  daughters  (hould  not  have  their  portions  until  they 
marry  with  fuch  cohfent  as  he  has  prefcribed,  or  whe- 
Acr  it  were  his  intent  that  they  (hould  be  entitled  to 
dkem  barely  on  their  marriage  though  without  fuch 
confent. 

adly.  Whether,  taking  his  intent  to  be  that  fuch  con- 
fcnt (hould  be  neceflary,  fuch  intent  can  take  place  ac- 
cording to  the  rules  of  law  and  equity.  And  thefe  two 
are  (I  think)  the  only  material  queftions  both  on  the 
fettlement  and  the  will.  I  (hall  confider  the  firft  quef- 
tion  at  the  fame  time  both  on  the  fettlement  and  the 
will,  the  intent  of  Sir  f.  AJlon  being  (in  my  opinion) 
manifeftly  the  fame  in  both.  But  on  the  fccond  quef- 
tbn,  I  (hall  confider  the  fettlement  and  the  will  diftin£lly, 
the  rules  of  equity  being  fomething  different  in  refpe£k 

|o  real  and  perfonal  eftatest 

As 
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1738.  As  to  the  firft  queftion,  concerning  the  intent  o# 
v^nn^^  Sir  T.  A/hriy  though  even  that  has  been  much  control 
He&tet    verted,  I  cannot  help  (aying,  as  was  faid  by  a  yery  grea^ 

MT%n  "**"  ^^^  ^"^^  prefided  in  this  court,  that  if  this  que& 
tion  were  propounded  to  the  beft  natural  underftanding 
unprejudiced  by  the  learning  of  the  law,  the  only  doubt 
would  hie  how  this  could  come  to  be  a  queftion  at  alL 
For  unlefs  we  lay  afide  the  natural  (ignincation  of  the 
words,  and  make  them  to  fignify  quite  otherwife  tha^i 
they  naturally  and  commonly  import,  the  intent  of  Sit 
'  7*.  Afton  both  in  the  fettlement  and  will  U,  I  thinks  ex- 
prefled  as  plainly  as  poflible.  In  the  fettlement  he  dir 
te£ls  that  2000/.  a-piece  iliall  be  raifed  and  paid  to  each 
of  his  daughters  %vhen  atid  asfoon  as  ihey  Jball  he  n^rried 
Vfitb  the  confent  df  Dame  Catherine  Auon  if  livings  and 
in  another  place  at  their  refpeEiive  days  of  marriage  wiA 
fuch  confent  as  aforefQid ;  and  leflt  thefe  words  (hould  not 
be  certain  enough,  he  exprefsly  diredis  that  j^  they  £e 
before  they  are  married  with  fuch  confent  the  ft^ms  intended 
for  their  portions  fhall  not  be  raifed  \  and  until  their  mar* 
riage  wjth  fuc^  confent  he  gives  them  s^nnuities  for 
their  maintenance.  Then  it  was  faid  that  the  word^ 
«  with  fuch  confent  &c."  (hould  be  rejefted:  but  no 
words,  if  feniible,  ought  to  be  reje£led.  If  I  had  been 
toadvife  Sir  T.  A/ion  h.o'^f  to  exprefs  his  intent,  unap- 
prized  of  the  diftindion  concerning  difpofitions  ovec 
which  is  laid  down  in  fo  many  of  the  Equity  cafes^  I 
fhould  not  have  been  ^ble  to  furnifh  him  with  better 
exprefGons  for  this  purpofe.  But  he  feems  likewife  to 
have  been  aware  ot  this  diftinftion,  and  therefore  in 
cafe  of  liis  daughters  marrying  without  fuch  confent,  he 
has  given  the  portions  over  in  as  plain  words  as  poflible  1 
**  if  any  of  the  daughters  fhall  depart  this  life  before 
(he  or  mey  fhall  l^  married  with  fuch  confent  as  afoje* 
faid,  then  the  f^m  or  fums  intended  for  the  portion  oe 

i)ortions  of  him  or  them  fo  dying  fhall  ceafe,  and   thc| 
aid  premifes  be  exonerated  therefrom  &^.'' 

The  only  pbjection  n^^ide  to  this  is  that  he  does  not 
give  them  over  on  their  marrying  without  confent^ 
but  in  cafe  they  die  before  fufh  marriage  with  eonfent* 
But  thefe  words  were  plainly  put  in  to  import  that  though 
^e  daughters  married  iirll  without  confent,  if  theit 
hufbands  died  and  they  married  a  fecond  or  a  third  tin^ 
wjth    fuch   confent,  tney  would  then  be    entitled  tq 
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AeiV  fortunes  (a).  And  this  (hews  plainly  (what  I  have 
kfofe  obferved)  that  the  queftion  of  a  forfeiture  is  at 
prefei^  ^uite  out  of  the  cafe.  I  think  therefore  that  no- 
thing can  be  more  plain  than  that  Sir  T,  AJion  intended 
dut  his  daughters  ihould  not  have  the  2000/.  provided  by 
die  fenlementy  unlefs  they  msyrried  with  (he  confent  of 
Lady  Afion. 

And  his  intent  likewife  feems  to  me  be  equally  plaiq 
as  to  the  ponions  given  by  the  will  ;  for,  to  fuppofe  that 
when  he  f^ys  th^  they  (hall  '*  be  paid  at  the  (ame  times, 
and  fuhjeft  to  the  fame  conditions  provifoes  and  limitations 
as  their  original  portions  are  fubjed  to,"  he  intended  that 
tbey  (hould  be  paid  at  different  times  and  be  fubjeA  to  dif- 
fcreoi  conditions  proyifoes  and  limitations,  is  abfurd  and 
contrary  to  comii^on  fenfe.  But,  as  if  he  forefaw  this 
plain  indifputable  point  might  come  hereafter  to  be  dif* 
poted,  to  remove  all  pofl'tbility  of  doubt  he  fubjoined  thefe 
words  **  and  in  cafe  any  of  my  daughters  happen  to  die 
before  their  original  portions  becomp  payable,  then  my 
will  is  that  the  laid  2000/.  (hall  not  be  paid  to  the  exe- 
cutors or  admini (Orators  of  fuch  of  them  fo  dying  :"  after 
this,  it  would  be  trefpaifmg  too  much  upon  your  Lord-* 
(hip's  patience  and  ^he  common  fenfe  of  all  who  hear 
me  to  fay  any  more  oh  this  head, 

I  (hail  therefore  take  it  for  granted  that  the  intent  of 
Sir  71  AJlon  was  that  neither  of  the  portions  (hould  be  paid 
to  any  of  his  daughters  until  they  married  with  the  con- 
fent of  Lady  Ajhriy  if  living.  And  if  that  were  his  plaii^ 
iotenty  why  ihould  pot  his  intent  take  place  \  Nothing  I 
think  can  hinder  it,  unlefs  it  be  inconfiflcnt  with  the  rule^ 
of  law  or  equity,,  which  is  the  next  thing  to  be  confidered, 
and  which  is  (1  thihk)  the  only  ouedioii  that  can  admit  of 
the  leaft  doubt. 

And  2|s  to  this,  I  (hall  ponfider  tt^e  fettlen^ent  and  wil| 
diflinaiy. 

(tf)  And  UPOD  this  ground  has  the  rafc  of  Randal  v  Payne^  i  ^r«. 
C*«.  Caf.  s$^  been  fincc  determined.  There  the  tcftator  gave  4000/.  to 
Cxhof  two  dcvifccs,  provided  they  married  into  the  families  of  Gofling  or 
^Kw^ftei,  otherwife  the  money  was  given  over  to  tlie  plaintiff;  on  the 
tvo  deviTccs  marrying  into  difierent  families,  the  plaintiff  filed  his  bill 
cUmin^  the  8000/.,  as  forfeited  to  him  :  but  the  bill  was  difmiffed,  the 
Lofd  ChanccUor  faying  that  the  contingency  of  the  devifees  marrying  into 
ik  two  ^milies  named  fufpcndcd  the  iteiling  of  the  8000/.  during  the 
irapf  the  two  dcvifcci, 

•  ift,  A| 
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1738.  I  ft,  As  to  the  fettlement.  Where  the  intent  of  the 
^^^r^J  parry  is  plain  and  clear,  as  it  is  in  the  prefcnt  cafe,  I  think 
^"7J^  that  the  rule  of  law  or  equity  by  which  fuch  intent  is  to 
Atr'^.  be  fruftrated  ought  to  be  very  plain  too,  othcrwife  the  in<» 
tent  ought  to  prevail.  For,  as  was  faid  by  Lord  Ch.  J, 
Treij  in  the  cafe  of  Bertie  v.  Lord  Falkland ^  **  menY 
deeds  and  wills  by  which  they  fettle  their  edates  are  the 
laws  that  private  men  are  allowed  to  make,  and  they  are 
not  to  be  altered  by  the  King  in  his  courts  of  law  or  con* 
fcience,  but  we  mud  take  it  as  we  find  it"  (a) ;  and  Lord 
Notting/iam  faid  in  the  cafe  of  Parker  v.  Parker  (^)  that  in 
this  cafe  every  man  is  his  own  chancellor.  But  the  rules 
of  law  and  equity  are  fo  far  from  being  contradifkory  to 
Sir  T.  AftorC%  intent  that  in  refpefl  to  the  fettlement  all 
the  cafes  are  in  favor  of  this  condrudion,  and  I  do  not 
know  one  to  the  contrary  ;  I  mean,  confidering  the  por- 
tions given  by  the  fettlement  by  the  rules  which  are  laid 
down  concerning  lands,  as  it  is  a  charge  on  the  real 
(date,  and  I  think  it  cannot  be  confidered  otherwife. 

The  gentlemen  who  argued  for  the  plaintifB  were  fo 
confcious  that  all  the  cafes  were  againd  them  if  this  were 
to  be  confidered  in  this  light,  that  they  indded  that  thic 
was  to  be  confidered  as  a  mere  perfonal  thing,  and  confe^ 
quently  to  be  governed  either  by  the  rules  of  the  civil 
]aw,  or  at  lead  by  the  rules  of  equity  in  refpefl  to  the 
difpofitioi)  of  perfonal  things.  And  their  arguments  were 
principally  thefe,  that  this  being  a  fum  of  money,  though 
charged  upon  lands,  mud  be  confidered  as  money  ;  that  it 
would  go  to  the  executors  of  the  daughters  and  not  to  their 
heirs  ,  aqd  that  even  lands  when  devifed  to  be  fold  and 
turned  into  money  are  always  confideled  as  money  in  a 
court  of  equity.  But  there  is  a  great  fiiUfey  in  this  way  of 
reafoning  :  it  mud,  to  be  fure,  be  confidered  as  money  iq 
refpCiSl  to  the  intered  of  the  daughters  therein,  and  con- 
fequently  will  go  to  their  e^tecutors  and  not  to  their  heirs  ; 
and  this  is  the  cafe  of  every  fum  of  money  that  is  charged 
upon  lands  :  but  in  refped  to  the  lands  on  which  it  is 
charged  and  the  heir  who  will  be  afFeded  thereby,  it  muft 
be  confidered  on  a  different  foot  and  be  determined  by  a 
illrFcrent  rule  than  a  portion  given  out  of  a  perfonal  edate. 
And  the  difference  has  always  been  if  portions  he  given  out 
pf  perfonal  edates  to  l>e  paid  at  fuch  a  time  certain  and  the 
pny  die  before  the  time,  the  portions  diall  be  raifedforlbq 

benefit 
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(eoefic  of  his  reprcfcntativcs :  but  if  they  arc  to  be  raifcd     1738 
oat  of  the  real  eftate  and  fo  make  a  charge  on  the  inhe-  s^'y^m^ 
rkancc  of  the  heir,  if  the  party  die  before  the  day  of  pay-    M*«v«t 
inent,  ic  (hall  fink  into  the  inheritance  for  the  benefit  of    ^^ 
the  heir.     So  is  the  cafe  of  Tournay  v.  Tournay  (a)^  Paw* 
kn.  Pawlctt  \b)^  and  many  othei  cafes  [c), 

Ai  this  fum  of  2000/.  therefore  muft  be  confidered  as  9 
charge  on  a  real  eftate  and  be  determined  by  the  rules  con- 
cerning ihefe  fort  of  charges,^  all  th/e  cafes  are  in  favor  of 
this  conftruftion ;  for  the  marrying  with  confcnt  muft  be 
taken  to  be  either  a  condition  precedent  or  the  limitation 
of  die  lime  of  payment.  If  a  condition  precedent,  the 
cale  of  Bertie  and  Falkland  {d)  is  an  exprefs  authority  that 
die  Court  cannot  relieve  againft  a  condition  precedent ; 
nay  in  the  cafe  of  Fry  v.  Porter  {e)^  in  refpeft  to  a  con- 
dition annexed  to  lands  the  Court  were  clearly  of  opi- 
oioa  that  they  could  not  relieve  againft  4  condition  fub- 
iequcnt  in  a  cafe  where  no  compenfation  could  be  made. 
If  it  be  confidered  as  the  limitation  of  the  time  when  the 
fominet  were  to  be  paid  (as  it  moft  properly  feems  to  me 
tpbe)  the  cafes  of  Tournay  v.  Tournay  and  Pawlett  v, 
PavleU  which  I  have  mentioned  before  and  many  other 
cafes  are  determinations  in  point  th^t  the  portions  fhall 
never  be  raifed  when  the  party  dies  before  the  time  of  pay<v 
inent  is  come. 

This  would  have  been  fo  even  if  Sir  T.  Ajion  had  not 
expfcfsly  declared  that  it  ftiould  not  be  raifed  before :  but 
it  certainly  ftrengthens  the  cafe  that  he  himfelf  has  ex* 
pre&ly  declared  the  fame.  And  taking  it  as  a  limitation  of 
the  time  of  payment,  even  the  civil  law  (as  my  Brother 
Cmyn%  has  uken  notice,  and  as  I  fliall  ohfervc  mere  at 
hrge  on  the  other  part  of  the  cafe,)  has  determined  that 
(iich  gifts  do  not  veft  until  the  time  of  payment  is  come. 

The  only  cafes  cited  to  the  contrary  ftand  upon  particu- 
lar reafons,  and  are  plainly  dif^inguiftiable  from  this. 

The  cafe  of  Fleming  v.  H^aldgrave  (f)  depends  on  the 
particular  woruiqg  of  the  condition  V  in  gafe  ihe  did  not 

■  (»)  Av.  CUm.  a^o. 

W  I  Vf'  t«4 ;  ^^V 

ii\  Sec  *Th*  D»ks  •/  Cbandot  r,  Tal&^,  %  P.  H^ms*^  6  lo  &c,  and  the 
crfbreiciTcd  to  in  C«x*s  edition*  page  6i2«  n.  !•;  to  which  ma/  be 
9^i  Pmrgf  ▼.  Zm»«*,  3  f^**-  jon-  »3S- 

(dj  I  £f.  Ci^  Ahr-  i\0> fl.  lo*  and  ^  Ftn,  333. 

(tf  I  Fmtr»  ic^9- 


{fi  \Caf.i^ClH^.l% 
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1738.  marry  contrary  to  the  liking  of  Sir  £.  PTaUgrmH '^ 
and  on  this  the  Court  principally  relied,  aiitisfaid  indif. 
cafe  of  Creagh  v.  fVilJon  {a)  :  befides  the  opinion  of  thp 
Court*  as  it  is  reported,  is  fcarcely  reconcileable  with  tbj^ 
cafe  itfelf ;  for  it  is  faid  they  were  of  opinion  that  it  was 
not  in  the  power  of  Sir  E.  fVqldgnrve  to  difpofe  of  th( 
leafe  otherwife  than  for  the  benefit  or  the  feme  fole  &c, 
which  is  diredly  contrary  to  the  power  in  the  -  deed  ai 
there  dated. 

The  cafe  of  Venim  v.  Glide  {b),  as  dated  by  the  Mat 
ter  of  the  Rolls  out  of  the  Regider,  is  a  cafe  that  depends 
on  particular  circumdances  not  applicable  to  the  prefeot 
cafe  ;  for  there  that  was  done  which  the  Court  thought 
was  tantamount  to  a  confent ;  otherwife  there  could  never 
have  been  a  decree  for  the  portions  according  to  the  rule 
admitted  iq  all  the  cafes,  for  there  was  a  plain  devii^ 
over. 

In  the  cafe  of  Salijburyv.  Bennett  (c)  the  trodeescvnt 
fented,  and  the  Court  were  of  opinion  that  the  father 
jiimfelf  had  difpenled  with  the  other  part  of  the  condiv 
fion  of  marrying  before  (ixteen. 

The  cafe  of  King  v.  ffitiers,  as  dated  in  the  Abridge 
mem  of  Equity  Cafes  11^.  is  a  cafe  in  point  for  the  defSmd* 
ants  in  this  refped,  that  Lord  Harcourt  declared  that  ir 
being  a  portion  to  be  raifed  out  of  lands  mud  be  confider- 
cd  as  lands.  But  it  is  true  that  notwithdanding  this,  and 
though  in  that  cafe  there  was  a  devife  over,  he  declared 
that  the  portion  ihoulJ  be  raifed.  He  therefore  mud  hava 
done  fo  upon  fome  particular  reafon;  and  the  reafon  wai 
plainly  this,  becaufe  the  portion  was  made  payable  at  the 
?ge  of  twenty-one  or  marriage,  which  niould  fird  hap- 
pen, and  the  daughter  was  twenty-oqe  bebre  (he  mar- 
ried without  confent ;  fo  the  portion  was  abfolutely  vedei| 
in  her  before  her  marriage  (d)^  and  could  not  be  de- 
veded  by  a  fubfequent  ad.  The  cafe  of  Needham  v. 
Fermn  {e)  is  a  cafe  very  particularly  circumdaqccd ;  am| 

(«)   1  Vern.  573. 

fkj  Cited  in  a  f^ern*  343. 

(t)    2  Fern   %%%.     Skin,  185. 

id)  According  to  the  report  of  this  cafe  in  CM»  Ef*  Ctfi  %y.  The 
i.ord  Keeper  fatd»  **  The  phincifT  muft  have  her  whole  portion ;  for  the 
trftator  has  appointed  two  times,  marriage  ^r  twentyciiet  to  entitle  ber  I* 
it;  ah  J  befejbc  has  attahed  btr  €ge  0/  PwenH'cmet  and  tkai  fimgtf  Jp^^  ^' 
rit^bi  to  it.  Indeed,  if  {he  hud  married  bt/ore  that  age.  ibe  man  havf  ki 
her  mother'tt  conftrnr,  otherwife  (he  wai  to  lofe  5^^.  — Upon  the  dao^ 
prjnciple  Lord  Camifea  decided  in  the  calc  of  Kma^f  r»  h^rm^  Amih  66l* 

(f)  J^fp'  w  Cban,  6a. 

^  Lora 
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Lord  Nottingham  went  upon  this  ground,  that  the  portions      1738. 
trere  vefted  (a)  in  the  daughters  before  the  marriage  hj  k^i^x^^ 
the  particular  words  of  the  fettleroent  ;  for  in  that  caie    HiiYif 
diere  was  not  fo  much  as  a   marriage,  but  the  daughters      'V^ 
declared  they  would  not  marry,  which  is  quite  different      '^^ 
Aom  the  prefent  cafe :  but  even  there  he  did  not  think 
proper  to  decree  them  their  portions  without  making  them 
{i?e  fccurity  not  to  marry  without  confent. 

The  cafes,  which  were  cited  to  (hew  that  courts  of 
equity  will  in  feme  cafes  difpenfe  with  the  performance  of 
eooditions,  as  for  the  payment  of  money  and  fuch  othet 
things,  where  an  adequate  compenfation  can  be  made,  do 
00c  extend  to  thefe  fort  of  .conditions  where  no  fuch  com* 
peniation  can  be  made,  as  was  agreed  by  the  Court  in  the 
cafes  of  Fry  v.  fwrter  and  Btrtit  v.  Lvrd  Falkland. 

I  am  therefore  of  opinion  that  the  plain  intent  of  Sir  7! 
Afim  in  refped  to  the  2000/.  given  by  the  fettlement  is 
ix)t  contrary  to  the  rules  of  law  and  equity,  but  agree- 
ible  to  thole  rules. 

The  cafe  on  the  will  is  fomething  more  doubtful,  but 
when  thoroughly  confidered  it  will,  I  think,  appear  to 
be  the  fame.  In  order  to  diftinguifh  il  fome  of  the  coun- 
fel  for  the  plaintiffs  took  this  method,  and  it  was  cer- 
tainly the  bed  they  could  take  ;  they  faid  that  the  will 
being  relative  to  the  fettlement,  it  muft  be  confidered  as  if 
there  were  the  fame  words  in  the  will  as  the  fettlement, 
and  then  it  would  be  either  a  void  condition  or  a  condi- 
tion only  in  terrorem.  That  this  is  the  cafe,  if  it  is  to 
be  confidered  in  this  light,  1  do  by  no  means  admit.  But 
for  argument's  fake,  1  will  fuppofe  there  were  the  fame 
words  in  the  will  as  the  fettlement  ;  and  then  it  is  argued 
that  by  the  civil  law,  which  mu(l  be  the  rule  in  refpe£t 
to  devifes  out  of  perfonal  eftates,  the  condition  is  abfoluteiy 
void,  and  by  the  rules  of  equity  mufl  be  confidered  as  in* 
fenedonly  m  terrorem. 

ift,  As  to  the  civil  law  :  I  do  not  know  that  it  is  of 
any  authority  in  this  kingdom  (and  I  hope  it  never  will) 
toy  farther  than  as  it  is  agreeable  to  reafon   and  to  our 

(«)  Lord  Cli-  ThmrUw  feefni  to  have  proceeded  on  the  laine  ground  lA 

conftirution, 
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confticotioa,  artd  has  been  received  as  our  law.  But  it 
was  admitted  by  all  the  Do£lor«  that  they  could  cite  no 
cafe  where  it  has  been  determined  in  our  Ecclefiaftical 
Courts  ^hat  thefe  conditions  are  void  ;  and  the  determine 
ation  in  this  Court  is  exprefsly  otherwtfe, .  for  if  thectMi* 
dition  be  void  it  could  not  be  made  good  by  a  devife  oven 

idly,  Befides^  it  is  tiot  plain  to  me  that  the  civil  Ia«f 
held  thefe  conditions  to  be  void.  That  law  is  that  gene- 
ral redraints  of  marriage  are  void  ;  and  with  this  i  would 
'  Hgree,  though  our  law  is  otherwife,  for  the  devife  of  an 
jeftate  durante  viduitate  is  certainly  good.  But  that  thefe 
conditions  of  marrying  without  confent  are  equally  void 
depends  only  on  the  opinion  of  the  commentators  ;  and 
the  reafons  that  they  give  for  it  feem  to  be  abfurd.  The 
commentators,  who  were  cited,  put  the  cafe,  if  a  legacjf 
be  given  to  a  perfon  fi  arbitratu  Titii  nupferit,  and  fay  iC 
is  the  fame  as  a  general  prohibition*  For  quid  fi  Titius 
Hon  confenferit  ?  Why  then,  to  be  fure,  it  is  the  fame* 
But  put  the  other  alternative,  quid  fi  Titius  confenferit  f 
(which  may  as  well  be  fuppofed)  and  then  there  ia  end 
of  the  argument.  Swinhirn  and  others  admit  that  if  a 
legacy  be  given  to  a  perfon  in  cafe  fhe  does  not  marry 
a  particular  perfon  5?c,  this  is  good  ;  and  yet  I  might  as 
well  argue  that  that  is  a  general  prohibition  ;  for  what^ 
if  no  one  elfe  will  have  her,  which  is  the  fame  as^quid 
fi  Titius  non  confenferit  i  This  fliews  the  weaknefs  of 
thofe  fort  of  reafons*  Swinburn  (and  fo  likewife  did  the 
counfel  for  the  plainffffsj  relies  very  much  on  the  great 
inconvenience  that  it  w6uld  lie  to  the  public  and  the 
commonwealth  if  thefe  reftriflions  were  to  be  laM  oa 
marriage.  Whether  or  no  more  inconveniences  do  not 
•rife  from  improvident  marriages  than  from  thefe  reftric- 
tions  it  may  be  very  difficult  to  (ay.  But  Swinburn  has 
put  a  cafe  himfetf  that  makes  all  his  reafons  of  this  fort 
ridiculous.  He  fays  if  there  be  a  devife  over  to  fome 
poor  fcholars  at  Oxford^  fuch  a  condition  is  held  to  be 
good ;  fo  that  providing  for  a  few  poor  fcholars  quite 
overbalances  all  the  inconveniences  that  may  arife  to  the 
commonwealth* 

But  even  the  civil  law  I  think,  if  it  be  taken  into  the 
cafe,  feems  to  agree  with  the  intent  of  the  teftator.  The 
rule  of  the  civil  law  (mcotiooed  by  m/  Bsotber  Comyns 


AfeTcK* 
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Hfrom  SfwiiAwm)  is,  that  where  a  fam  ts  made  payable     *1738. 
at  a  certain  day,  which  mud  come  one  time  or  another,  ^.^^-^-^^^ 
£0  legati  cedit  fed  non  venit,  that  is  the  legacy  is  veiled    Hiivtt 
kst  the  tiinc  of  payment  it  not  come :  but  where  it  is     f-'*"!^ 
piyable  upon  a  contingency,  there  they  fay  dies  legati 
aec  cedit  nee  venit ;  and  if  the  party  die  before  it  hap- 
pens, there  is  an  end  of  fuch  legacy.     This  diftinAion 
was  takeo  notice  of  by  Lord  TQlbot  and  reh'ed  on  in  a 
cafe  dettmiined  by  him  ;  and  I  have  been  informed  your 
Lordibip  has  declared  yourfelf  oC  the  fame  opinion  ;  and 
that  I  think  is  plainly  tne  prefent  cafe. 

It  has  been  faid  that  the  civil  law  makes  no  diftinc* 
tioB  between  conditions  precedent  and  fubfequent.  I  will 
Mt  difpute  about  words,  but  it  is  plain  in  tSt(k  that  thejr 
bate  fuch  a  diftinflioii ;  for  it  has  been  agreed  that  the 
legacy  in  this  cafe  will  not  become  payable  until  after 
Damage,  fo  marriage  is  in  efleA  a « condition  precedent* 
And  in  the  cafe  of  the  limitation  of  the  time  of  pay-» 
iient,  which  the  prefent  cafe  plainly  is,  they  hold  even 
that  a  legacy  may  be  given  in  this  manner.  For  Swin'* 
ivw,  fmrt  4.  yi  12.  rule  19.  puts  this  cafe  ;  if  a  man  give 
axxher  the  ufe  of  his  goods,  or  make  him  his  executor^ 
b  long  as  he  (ball  remain  unmarried,  the  gift  or  execu« 
lorfhip  determines  on  the  marriage :  and  why  the  com- 
mencement of  a  legacy  may  not  be  on  a  marriage  by 
CQofent  aa  well  as  the  determination  of  it  on  a  marriage 
fcnerally  I  am  at  a  lofs  to  guefs.  So  that  the  civil  law 
faems  to  agree  with  our  law  in  this,  and  fo  far  I  am  for 
itcdving  it  and  no  farther. 

As  to  the  rules  of  this  court ;  there  is  no  cafe  of  a 
fimiution  of  time  as  the  prefent  cpfc.  The  cafes  are  fa 
oUcore  and  inconfiflent  that  I  am  almofl  unwilling  to 
mention  ^any  of  them.  But  it  is  a  rule  generally  received 
here  that  chefe  fort  of  devifcs  arc  only  ki  terrorcm  unlefs 
there  be  a  de  vife  over  [a)  The  cafe  of  Ct  eagh  v.  JVilfon  feems 
to  be  the  only  cafe  where  this  rule  is  departed  from  ;  and 
there  the  condition  was  holden  good,  though  there  was  no 
^ife  over.  But  I  would  endeavour  to  make  this  rule 
a  reafonable  and  intelligible  rule  if  poflible  ;  and  I  think 
it  can  be  made  fo  m  no  other  way  than  by  confidering  a 

(«)  Raled  m  Rtytifk  v.  Msttia^  3  Ati.  330,  and  i  Wil/.  130,  and  in 
Ifinlrry.  B'mghmm,  I  Wilf*  135  and  3  Atk.^f^^,  '^hert  \  petftitMl  Ugaef. 
vai  |i«cB  OQ  cooditioo  of  marrying  with  confent;  aod  wai  Aot  given 
•««r»  OMt  tlis  cosdkioB  wm  merely  in  tororcni. 

devife 
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devife  OYcr  as  aa  evidence  of  the  intent  of  the  telhlor  tttu 
without  determining  that  this  intent  cannot  be  espre^a 
in  any  other  way.     When  therefore  it  is  faid  that  th0    I 
devi'c  is  only  in  terrorem,  it  is  laid  down  not  as  a  rale  of   ' 
equity  tha:  ihefe  derifcs  can  be  only  in  lerrorem,  bat  thai    i 
if  there  be  no  devife  over  it  fliall  be  taken  ihat  the  tefta-    ' 
tor  intended  it  co  be  only  in  terrorem^  and  fo  is  only  aa    ' 
evidence  cf  his  intention :  but  where  he  ezprefles  Ms  ia« 
tent  to  be  other  wife,  it  would  be  abpjrd  to  fay  that  be 
intended  it  to  be   in  terrorem.     Suppofe  there  Ihoald  be    'j 
no  devife  over,  but  the  tcftator  Ihould  declare  expre&ly    ■■ 
that  he  did  not  intend    it   to  be  in   terrorem  only,  or    ^ 
fliould  make  ufe  of  other  declarations  of  his  inteotion  af  -  < 
ftrong  or  ftronger  than  a  devife  over,  (ball  a  coart  of 
equity  fay  notwichflanding  that  it  (ball  be  only  in  terror 
rem  :  this  would  be  to  make  men's  wills,  and  not  to  carry 
them  into  execution.     The  cafe   indeed  of  Hajw99d  Wd 
PageUp  determined  by  the  prefent  Mafter  of  the  Rolls  in 
Nov.  1 733,  feems  to  contradid  this ;  for  he  is  deternnined 
that  even  a  devife  over  will  not  alter  the  cafe  if  it  ^be  tor 
SI  refiduary  legatee.     But  this  is  a  fingle  cafe  ;  and  though    ^ 
I  have  the  greateft  regard  for  his  authority  as  he  is  a  very 
great  mafler  of  equity,    as  I  cannot  fee  the  reafon  for 
this  di(lindion»    I   own   that  this  cafe  is  to  me  of  ntf 
weight ;  and  it  is  direSly  contrary  to  the  cafe  of  Am»  ▼• 
tlorner^  Eq.  Caf,  4^*    112.  Afich.   1699.     That  was  i    * 
bequedof  lOO/.  to  a  daughter  if  flie   married  with  coo-^ 
fent,  if  not  50/;  and  a  devife  over  of  the  refidue  of  hit    . 
eftate  ;  and  it  was  holden  that  the  daughter  who  married 
without  confent  (hall  have  but  50/.     It  was  faid  that  tbis 
decree  was  not  to  be  found  on  a  fearch  in  the  Regiftdr^f 
fiook  :  I  have  examined  into  this,  and  find  that  on  thtf 
(irft  hearing  of  this  caufe  there  were  not  proper  parties: 
but  it  appears  from  the  Regifter*s  Minute  Book  M.  1609 
that  the  caufe  came  on  again  and  that  a  decree  was  maik# 
though  no  decree  was  ever  drawn  up  *,  the  reafon  of  which 
might  have  been,  becaufe  it  was  againft  the  plaintiff  9 
if  it  had  been  for  him,  he  would  certainly  have  drawn 
it  up.     Upon  this  I  inquired  of  the  author  of  the  book^ 
who  told  me  that  he  had  this  cafe  from  a  perfon  of  Yery 
good  crech't,  who  told  him  that   he  had  it  from  a  perfon 
of  indifpiitahle  (kill  and  veracity  who  took  it  himfelf  in 
the  Court  of  Chancery  ;  fo  I  think  that  this  anthority 
feems  to  be  pretty  well  e(labli(hed. 

Ihatt 
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haft  lutherto  -argued  on  a  fuppofition  that  the  very  xyjS* 
dt  of  the  (ettlement  were  infertcd  in  the  will ;  and  if  u^i^v^J 
'  vcrc,  then  I  think  there-  muft  be  a  limitation  over  to  Hcrvbt 
bevrs  of  Sir  T.  Afton^  and  that  would  put  an  end  to  ^'Sy. 
queftion.  But  I  think  |hi6  is  not  the  proper  way  of 
lidering  the  cafe  \  for  #hen  the  teftator  has  given  i( 
\hi  fami  conditions  isfc^  fuch  words  muft  be  inferted  as 
i  ^ify  the  fame  in  a  will  as  the  others  do  in  a  fettle- 
It,  and  not  fuch  as  will  have  a  difierent  conftru£lion 
Dg^  the  (attie  words.  As  for  example ;  fuppofe  a  man 
aU  by  will  give  his  eftate  in  D.  to  A,  and  his  heirs  male^ 
i  ibould  im£k  that  his  truftees  fhould  convey  his  eftate 
L  to  the  fame  ufes,  muft  the  conveyance  be  drawn  in 
iaoie  words  as. the  will?  Certainly  not,  becaufe  thei^ 
lifics  would  be  difierent :  but  the  conveyance  muft  be 
1  Md  the  heirs  male  rf  his  hody  {a).  And  if  words  are 
be  inferted  in  this  will,  they  muft  certainly  be  fuch 
nkas  would  make  the  portions  payable  at  the  fame  time 
I  fubjed  to  the  fatme  conditions  &c  as  the  portions  given 
ik  wiU^  and  if  fo,  there  is  an  end  of  the  queftion. 
ides  there  are  words  in  this  wiU^  which  I  juft  hinted 
beCoie,  which  I  think  take  away  all  doubt,  and  make 
I  cade  quite  different  from  any  that  ha$  happened  before, 
rhe  lays  exprefsly  that  <<  if  any  of  hi$  daughters  fhould 
ppen  to  die  before  her  or  th?ir  original  pk>rtions  become 
pUe,  then  the  faid  2000/.  fliould  not  be  paid  to  the  ex- 
ttois  &c  of  fuch  of  them  fo  dying."  If  therefore  one 
Aefe  daughters  were  dead,  it  is  pl^in  that  her  execu^^ 
n  could  not  recover  the  portion  :  and  why  not  ?  Becaufe 
e  teftator  declared  it  fhould  not  veft  before  fuch  marriage  \ 
r  3  it  did,  it  would  go  to  the  executors,  and  yet  if  it  be 
ienmned  that  the  plaintiffs  are  entitled,  it  muft  be  upoi) 
■I  fuppoGtion  that  it  did  veft  before.  Suppofe  a  daugh* 
r  and  the  executors  of  another  daughter  were  to  join  in 
Ul  of  this  fort,  the  executors  could  not  recover  by  the 
tpiets  words  of  the  teftator  \  and  if  the  daughter  fhould 
3^  a  decree  notwithftanding,  it  would  b^  the  moft  in^ 
ooCfteot  decree  that  cyer  was  made. 

Much  has  been  faid  to  flicw  that  courts  of  equity  in  cafes  of 
NcfcnuQcs  of  children,  who  areconQdered  as  creditors,  wiU 

{m)  Vid.  \  P.  IVm^  106;  ^43 ;  a^i  5  tfa»» 

H  4ifpcnfr 
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1738*  difpenfe  with  circumftanoes  and  fupply  dcfeAlve  profif 
u^'^v^O  But  this,  I  think,  b  not  applicable  to  the  prefent  cafei 
H'  RVET   ^  Court  will  aflift  children  where  the  intent  of  the 

AfT^.  ^^  i^  t>l^"^  ^"^  ^  ^^^  ^  ^^  which  gives  tbeoi 
pirovtfion  is  deft£lively  or  improperly  drawn :  hot  I  d0 
know  that  this  Court  will  in  aiiy  cafe  go  beyond  die  ii 
of  the  father  and  fay  that  a  child  (hill  have  a  portion  w 
the  father  has  declared  that  he  (hall  not,  or  upon  c 
conditions  than  the  father  has  given  it  to  him.  ] 
Ch  J.  Keljng  was  of  another  opinion  in  the  cafe  of  R 
Porter  i  for  nc  faid  that  it  is  fit  to  keep  thefe  bonds  w! 
parents  impofe  on  upon  their  children  ftri£l,  and  1 
keeper  (aid,  <<  lam  glad  now  that  we  are  delivered  frs 
common  error,  and  that  liien  may  make  fuch  provifioi 
tirill  bind  their  children  (a)« 

There  may  perhaps  be  great  hardOiips  in  the  prefent  1 

and  I  am  heartily  ferry  that  there  are ;  but  the  hardl 

of  a  particular  cafe  are  no  foundation  for  a  detefmim 

either  in  a  court  of  law  or  equity.     I  (hould  be  glad  in 

if  I  could  find  out  a  rea(bnable  and  a  legal  diftinflio 

alEft  in  a  hard  cafe,  but  I  can  find  none  in  the  prefent 

to  diftingtiiih  between  the  fectlement  and  will,  except 

'  which  I  but  juft  fubmit  to  your  Lordfhip ;  but  I  owi 

was  not  relied  on  in  any  of  the  cafes  though  it  occur 

many  of  them.    The  diltinfVion  is  that  in  the  cafe  of 

will  Lady  jifiott^    who  is  to  confent  or  diflent^  b  the 

fiduary  legatee  and  confequently  the  perfon  to  take  adi 

tage  of  her  own  diflent ;  and  vrfiether   in   fuch  a  ciC 

may  not  be  reafonable  for  a  court  of  equity  to  inquire  H 

ther  fuch  diifeut  were   reafonable  (h)  or  not,  I  fubmit] 

I  believe  the  Court  would  have  done  fo  in  bafe  tbe  dav 

ters  had  brought  a  bill  before  marriage  to  oblige  Lady  ^ 

to  confent.    lliere  is  a  rule  in  the  civil  law,  which  ^ 

cited  by   Dr.  Strachan    from    G9thofred*s   Coffiment  9H 

Digeflf  which  ieems  to  favor  this  opinion  \  for  it  b  I 

that  a  legacy  cannot  be  made  to  depend  on  the  confent 

the  heir)  becaufe   it  cannot  be  fuppofed  that  he  will  0 

fent.     If   your  Lordfhip   thinks   that   there  b  nothbg 

this  diitinftion,  I  am  then  humbly  of  opinion  for  the  1 

(»)   I  Idod,  31  J. 

{b)  Lcrd  Mansfiili  {ttVM  to  ha^c  entertained  the  fiinie  opinioa  ie  I^ 
Dmnij,  4  Burr.  2056,  7,  where  he  faid,  '*  One  of  the  trufteet  is  bea 
one  ojf  the  devifec  s  over ;  therefore  a  caufe  of  •bjcdiMi  ought  to 
(hewn.    See  slfo  M<fgr€tt  t.  MefgrdU  s  Vttn,  581. 
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lich  I  have  already  offered  that  the  plaintiffs  are  not     173  8* 
mc  entitled  (o  their  portions  either  by  the  fettler^ient  v^^v^i^ 

will.  HCKVCY 


glad  I  am  fo  fortunate  as  to  agree  with  my  Brother 
K>r  whofe  jiidgment  I  have  a  great  refpedl,  but  I  am 
6  flijU  both  of  us  readily  fubmit  our  opinions  to 
ndihip's  much  better  judgment  [a^\ 


T  T.  Hail^  4  Br9»  Ch.  Cdf.  3 1^.  a  gener^i  conHrfit  to  marry 
e  dcTifee  pleafed  was  holdeii  fufficicr  t.  In  Dah  v.  Clanrukarde, 
»55t  reported  ip  i  Atk  i6i,  by  the  name  of  Daly  v.  J)ejhouverif^ 
ii  COOfent  was  fufficicnc.  In  Cr^ntthel'm  V  Crommtlim,  .1  AV2.  jun. 
coodition  was  hblden  not  to  extend  to  a  f.cond  marriafire,  the 
luving  married  l»ctween  the  date  of  the  wi.l  and  the.  tather't 
i  bcio^  A  widow  at  the  time  uf  hi^  Heath.  \nd  in  Lord  Stra»\^e  v. 
d/.  163.  it  was  ruled  that  th^  truftce,  having  once  confcntc^tj^jv 
iftrr  jrards  withdraw  bis  cqnfent.*— 6ee  the  cole  of  Stett  v.  Ty$ij^  «  ^t  |* 


IS    CocKERiLL    againjl    Matthew    AkM''^1'^\/^^J^ 
STRONG  and  Six  Others,  rucfday. 

June  2  th, 

Z  opinion  of  the  Court  was  thus  delivered  by  f^\  'ploprli 

abfque  &c 

p.  Lord  Chief  Juftice.  «  Trefpafs  for  taking  leadr  j.^*^^^*^*^^ 
f  and  impounding  a  gelding  of  the  plaintiff's  and  where  it*°* 
ing  him  in  pound  for  ^e  fpace  of  four  d^ys  &c;putsrevera| 

9e^/  '  matters  in 

3  '(T 

[pendants  a)l  pleaded  a  fpecia)  pleg^  that  the  place  whe/Trr-* 
he  gelding  was  taken  at  the  time  when  &c  was  a  r'>>d  to  u 
lied    JVeapnefs  containing     loop  acres   of    P^'^^'^c  Ircfpif^  for 
of  which   faid    1000   acres  the   bailiffs  and  bur- taking  cat- 
\    the  borpugh  of    Scarhorough   were   at  the  time  ^'c)  ^^at  a. 
;  feifed  in  their  demefne  as  of  fcc^  and  bccaufe  th^  Jn  fee  of^he 
ing  in  the  declaration  mentioned  at  the  time  when  iocusinquo, 
in  the  faid   looo   acres  feediuff  upon  and  eating  J"^,^'»*^<i<^- 
I   there  growmg,    and    domg  damage   there,    the  hi,  icrrant* 
'/Arw  &c  as  fcrvants  of  the  bailiffs  and  burgcfles  took  the 
i4  borough  and  by  their  command  took  the  faid  n°jf'^£^. 

fant.->Nor 
replied  where  defendant  either  ia  his  own  right,  of  a^  fcpran^  to  another^ 
nertO.  in  the  land  or  way  dec. 

kere  the  plaintifl'iii  his  declaration  mikes  a  title  to  aiy  thing  and  the  defen* 
another  thiof^  a«:ainil  it  nr  in  dc(lru Aioo  of  the  cauU;  of  adi^n  ;  there  ihf 
£t  reply  fpeciaily.  Cum.  Kep.  58a.  and  7  Mod.  247-  ij^o.  fdit.  :>.  C. 


H  Z  |cUin| 
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1738.  gelding  To  feeding  and  doing  damage  there,  and  iaipou 
i^^v"0  the  faid  gelding  in  the  common  and  open  pound  at  • 
CocKEKitL torough zforcfaid^  and  detained  him  therefor  the  time 

A&M^  tioned  in  the  declaration,  as  it  was  lawful  for  them  tt 
■TRONo.  which  is  the  fame  trefpafs  &c. 

The  plaintiff  replies  that  the  defendants  took  aw» 
impounded  the  faid  gelding  of  their  own  wrong  wi^ 
any  fuch  caufe  &c. 

The  defendants  demur ;  and  for  caufe  of  demurrer 
that  the  plaintiff  in  his  replication  hath  traverfed^die 
feveral  matters  contained  in  the  plea,  whereas  he  fl 
have  traverfed  one  fingle  matter,  whereon  a  proper 
might  have  been  joined  ;  and  that  the  faid  replicatii 
uncertain  &c*     The  plaintiff  joins  in  demurrer. 

The  fingle  queftion  is  (a)  whether  de  injuria  fua  pv 
abfque  tali  caufa  be  a  good  replication }  and  we  are  a 
opinion  that  it  is  not  a  good  replication,  for  two  rea 
botli  exprefsly  laid  down  in  Cregate*s  cafe,  8  Co.  66. 

The  firft  of  them  is  the  reafon  afligned  as  the  caul 
the  demurrer,  becaufe  it  puts  feveral  things  in  iffue  w\ 
as  the  iffue  ought  to  be  plain  and  fingle*  For  upon 
iffue  the  defendants  muit  prove  that  the  bailiffs  were  ^ 
in  fee  (or  at  leait  that  they  were  poffeffed  \)  that  tin 
fendants  aCtcd  by  their  command  (h)  that  the  geldb 
the  time  when  he  was  taken  was  in  a  clofe  called  W^etft 
and  that  he  was  depafturing  the  grafs  and  doing  <fai 
there  (rj. 


(j)  This  cafe  was  txrice  argrned,  the  firft  f^e  is  MtJUr  I7|S  ^ 
King  s  Scrjt  Tir  chr  (IcfrndA'.tts  ami  Btat!"  Sex]t,  for  the  pkunui 
aicainon  i^e  1  ith  of  Jjite  1738  by  /f^Mwc^crji  for  the  former,  andi 
berjt.  for  the  Utter. 

(i)  T>  e  dtftin<Siiin  is  between  trefpafs  chufum  frrgit  and  an  aAi 
trclpoda  for  raking  cattle  or  rt plcrtn  :  in  the  firft  caie,  if  the  dcfe 
joihfy  entering  by  command  or  ^  bailiff  to  ^i  in  vkbom  he  lavs  till 
|>laaiti£rcannv>t  travcrie  the  command  m  his  rcplicati- •a :  bat  in  th 
other  colcf  if  tne  detendant  juitity  t^^ing  the  cattle  as  bailiff  lo. 
whom  he  ft^tcs  the  title  to  be  tnere  the  .*ommand  is  traverfibfe.  * 
..—  — ,    I  ^W.    A</.  4^  ;    Fmitr  V.    Trimmli^   1  Z^m  11$;  and  1 

{f)  init  tboagk  the  pUintifT  can  only  pot  one  J^gU  pAdjm  Hal 
MiMcdbff7thatlb»tp.jia(]ho«UcoQfiIIof  a>>(<r/40;  fotmJUlm, 


TUINITY  TERM,  ii  &  12  Gbo.  II.   C.  P.  ,  xoi 

3k  other  rule  which  is  laid  down  by  Lord  Coke  is  that    1738. 
ikn  the  defendant  in  his  own  right  or  as  fervant  to  an-  v^>v^^ 
fltber,  claiming  any  intereft  in  the  land  or  any  way  or  paf- Cocke  rill 
6p  therein  or  rent  ifluing  thereout,  jullifies  the  trefpafs,  dc     "^"'"-^ 
i^ani  fua  propria  abfque  tali  cauf  a  is  not  a  good  replication  st&omo* 
(tf):  and  Crogait^s  cafe  is  exaftly  parallel  to  this,  only  the 
pdenc  is  a  little  ftronger.     There  the  a£^ion  was  only  for 
ftftw^'  the  piaintijps  cattle^  which  does  not  fo  much  as  im- 
)iy  any  claim  of  right  in  the  defendant ;  but  here  it  is  for 
mtimg  mway  and  impounding^  which  feems  to  imply  a  claim 
if  light.     And  the  plea  is  almoft  the  fame  as  this  \  for  the 
Uendant  juftifies  as  fervant  to  one  who  claims  a  right  in 
ke  place  where,  only  it  is  not  faid  there  that  the  cattle  were 
hmage  feaiant.     So  that  in  that  refpe£t  likewife  the  prefent 
cafe  is  ftronger  than  that.     And  yet  though  the  cafe  in 
Ctki  b  not  fo  ftrong  as  the  prefent  in  thefe  two  refpefts,  de 
mjoria  fua  propria  abfque  tali  caufa  was  holden  on  a  de- 
Bttrrer  by  the  whole  Cqurt  after  a  folemn  argument  not  to 
be  a  good  replication. 

I  do  not  at  all  rely  on  the  cafe  in  Cro.  Jac.  599,  becaufe 
aUque  tali  caufa  is  there  omitted.  But  the  cafe  oi  Taylor  y. 
Marhb^m^  Cro.  Jac.  224,  and  Telv.  157  (^),  though  cited 
far  the  plaintiff  in  this  cafe,  makes  I  think  rather  againil 
Mm.  The  cafe  itfelf  is  plainly  diilinguifhable  from  this  \ 
far  the  adion  is  an  a£iion  of  afiault  and  battery,  where  the 
title  of  the  land  can  never  poiFibly  come  to  be  material. 
Bot  it  is  exprefsly  there  laid  down  that  where  the  plaintiff 
b  his  declaration  makes  a  title  to  any  thing  and  the  de- 
Gendant  pleads  auotlier  thing  againft  it  or  in  deilruftion  o£ 

(«)  ft  hat  bern  iince  determined,  in  *Jontt  ▼.  Kitcbin,  Bof.  Isf  PulK 
Ibp  C.  B,  76.,  that  a  plea  de  injuril  lui  propria  abfque  tali  caufi  to  a 
mfpiaUMt  for  rent  in  arrear  is  bad.— See  alfo  the  obfcrvatio  .s  of  the  Lrf)r(l 
3uef  Justice  Eyr*  on  thrs  cafe,  a»  it  it  reported  in  B,  N.  F.  ^3. 

(i)  I   Bn-umL  %!$    S.  C. 


i^ 


Btfirp,  t  Burr.  31  tf.  where  to  trefpafs  the  defendant  juftified  under  a  right 
j£  coiDiDoo,  the  plaiflt.ff  in  his  replica t ion  traverfcd  **  that  the  cattle  were 
tfcc  dcfendant't  own  cattle,  and  that  they  a  ere  kvanc  and  cuuchant  upon 
the  premifes  vid  commonable  cattle, '  the  replication  was  on  a  fpecial 
lonrrer  (affigninj^  for  a  caufe  that  it  was  muitiUrioub)  holden  to  he  good. 
"-do,  according  to  the  firil  refolution  in  Cregute's  Oifc,  **  on  a  juftification 
hy  force  of  any  proceeding  in  the  admiral  court,  hundred  or  luunty.  or 
■ly  other  which  is  not  a  court  of  record,  there  dc  injurii  lu4  proprii 
BcacraHy  '» good,  for  all  is  matter  of  fa^  mnJ aU make*  but  one  tauj'<en* 

the 
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1^3^.   die  caufe  of  adion  of  the  plainriff,  diere  the  |>laintiff  ii 

t^^v^«^  tip' J  fpcdallT,  and  de  iiijuria  fui  proprii  abCque  tali  a 

Coc^fKiLL is  not  a  good  replication  -,  which  is  eza£Uf  the  prefent  c 

^^    And  there  is  a  cafe  cited  in  Teh.  out  14  Nen.  4.  3I.  I 

§Tft6xa«  pais  for  taking  the  plaintiff's  ferrant  ^  the  defendant  plei 

that  the  father  of  the  perfon  taken  held  of  him  hj  knig 

feiVice  and  died  feifed,  the  perfon  taken  being  under ; 

and  that  he  feized  him  as  his  ward  i    the  plaintiff  replied 

injuria  fua  proprii  abfque  tali  Caufa,  and  held  to  be 

'  good  replication ;  which  cafe  fecms  to  be  csi&ij  ^talU 

the  pfefent.    I  do  not  telj  at  all  on  the  cafe  of  Coefi 

Monke  and  others  (tf),  which  iiras  determined  in  thia  tt 

as  to  this  point  in  Hilary  term  1737;   becaufe  that  y 

an  a£tion  for  breaking  and  entering  an  houfe,  which  to 

fure  is  plainly  diftinguilhable  from  the  prefent  cafe.    1 

cafe  in  Cro.  Eliz.  8x2.  of  JFhitrull  r.  C$oi  feeitis  tob 

cafe  in  point.     Replevin  for  taking  cattle ;  the  defend] 

as  bailiff  to  one  Payne  feifed  of  the  third  pan  of  the  jrf 

wherC)  juflified  taking  them  damage  feafant ;  the  plain 

pleaded  that  a  ftranger  was  feifed  of  the  other  two  partSf  1 

that  he  put  the  cattle  in  by  his  licenfe,  de  injuria  ful  prop 

&c  by  the  defendant ;  and  that  held  on  a  demurrer  not 

be  goodj  but  judgment  for  the  plaintiff. 

It  is  faid  indeed  in  the  cafe  of  the  Arcbhiftfop  of  Catit 
hury  ▼.  Kempj  Cro.  Eliz.  539,  that  where  the  defends 
himfelf  claims  an  intereft  in  lands  this  is  not  a  good  ret 
cation,  but  where  he  juillfies  by  command  of  anod 
claiming  intereft,  there  it  is :  but  this  feems  to  be  a  d 
tih£t(on  without  ^  difference,  as  the  title  to  the  land  mi 
equally  come  in  queftion,  and  is  alike  neceflary  to 
proved  in  both  cafes  \  and  it  is  dirc£tly  contrary  to  Cr^ei 
cafe« 

Wliether  or  ho  in  the  prfcfent  cafe  it  wa5  neceflary  i 
the  defendant  to  fet  forth  a  title,  or  whether  he  might  ha 
relied  only  on  a  pofiefGon,  (as  this  is  not  a  quare  claufb 
fregit,  but  an  a£lion  for  taking  a  perfona^  thing  witfao 
chiming  any  right  to  the  place)  we  need  not  determin 
(though  I  think  it  was  not  neceffary ;)  becaufe  he  hafii 

(-.>  S^f.  Bil.  1737,  p»ge  5*. 

IdfiSi 
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fld  oo  a  feifin  in  fee,  we  think  it  13  more  ihzn  an  in*    1738. 
Dent  (tf)»  and  that  it  is  necefiary  to  prove  it,  or  at  lead  Vi^v«<v 
iSoB  which  is  prim^  facie  a  proof  uf  4  feifin  in  fee,   oikerili. 
fH  be  ezai^j  the  fame  thing  in  rcfpeft  to  the  prefent     ""^^U'^ 
And  there  is  a  plain  difference  between  the  prcfent  st&on». 
nd  the  cafe  of  an  a^ion  for  an  afTiuit  and  battery ; 
fe  there  tf  the  party  be  poiTcflcd,   even  though  tiie 
JF  ihonld  have  a  title  to  the  houfe  or  place  it  will  ^ 

p  nothing  i  for  his  bare  poflefTion  will  juftify  htm  even 
m  the  right  owner  out  of  the  hoiife :  whereas  here  if 
hintiff  has  a  right  to  the  place  where  &c  for  right  o^ 
on  ScCf  it  may  cjuite  deftroy  the  defendants*  plea. 
he  prefent  cafe  is  the  ftronger,  as  the  defendants  have 
Bj  affigned  this  as  a  caufe  of  demurrer.  «X^. 

rare  therefore  all  of  opinion  that  judgment  muft  be  ^^'^31^ 

e  defendants  (^.)*  -^ 

*       ■  * 

te  wlierc  a  matter  of  record  or  title  is  only  alleged  as  inducement 
pka,  there  a  replication  de  injurii  fud  propria  jjrenerally  it  goo<l» 
Gtfrsrd^  JLaUA  «ll ;  and  TayUr  ▼.  MarJUfsm,  cited  fu/  XOIt 


I 


[LLisENT  Shipman  agaifffi  A.  Thompson.     Trm. nit 

**  •  12  O.  a. 

Monday, 

US  came  before  the  Court  on  2,  cafe  rcfcrved  at  th^  A^,!^c«cn. 

trial  before  Mr.  Baron  Fortefcue^  tor  may  re- 

cover in  hit 
own  name 

t  pbintiTs  late  huAand  by  his  wiU  made  the  plain- rSeftll! 
id  Dr.  Morgan  (fmce  deceafed)  his  executors,     in  his  cor  in  hit 
me  ht  had  appointed  the  defendant  his  fteward  hyJ^^^'^J™^^ 
of  attomeyi  who  after  the  tcftator's  death  received  ot^^  by  the 
1  tenants  feveral  fums  of  money  due  to  the  tcilator  in  defendant 
e-time.    The  plaintiff  brought  this  adion  in. her  own  ;|^^[^^^Jf^j^*J^ 
,  not  naming  herfelf  executrix,  for  the  money  fo  re-adion  the 
L    The  defendant  gave  notice  to  fet  off  feveral  fumsdeiendant 
torn  the  teftator  to  him,  which  the  Judge  would  not  ^ff  rich? 
t  the  defendant  to  fet  off.  due  to  him 

from  the  x 
telUtor^ 
\.  P.  ifo.  ^  G.  Cook,  X51.    Praa,  Reg.  a68.    7  Mod.  44*.  8vo.  edit.  9.  C. 

TTie 
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I73<*       The  queftions  refcnrcd  were ;    ift,  Whetfaer  the  pi 
O^v^O  fliould  not  have  declared  as  executrix  } 
SuiPMAN       2dly,  Whether  the  defendant  ought  not  to  have  bco 
TioMMoii  "™^"^^  ^°  '^^  °^  ^^  money  due  to  him  from  the  teftateri 

Tie  Court,  after  argument,  gave 

Judgment  for  the  t^aintii 

(«)  The  fetfont  giTen  hj  the:  Comt  of  Common  Pleas  do  not  tn 
Lord  Chief  J  ullicc  ^' i'/i/f  papers :  but  the  fame  cafe  ^as  referreo 
Opiiiici;  of  NIr.  L.  fetirftue  ( i )  before  whom  the  caufe  was  tficd,  and ' 
the  hiifier  term  preceding  after  hearji)|^  the  cafe  argueo  by  Mr.  Mi 
for  the  defendant  and  Sir  T-  /itnty  for  the  plaintiff  gare  thefoU 
jucgmmt  Hi  lavor  of  tl'.e  plaintiff. 

**  It  i&  infil:e<J  on  for  the  defendant  that  this  money  received  V7 
ve!<ed  in  the  ixecutrix  in  auttr  droit,  thu:  ak  !>>e  hath  no  ri}>iit  of  bi 
the  a«Mion  mull 'ft  ilo'w  the  tight,  and  t.at  therefore  ihe  fliouldhaTeh 
the  aclion  -^^^  ex«.cutrix  and  net  in  her  u>vn  lij^ht.  Ai<d  the  cafe  of  . 
cited  in  6  h^od.  4.  '^^.%  cited  where  it  is  i>icl  if  exe^'utor  bring  troi 
iecUie  tta.  hf  u  fo^/l^f/  as  txauior  to  y.S  ^  if  on  evidence  it  appear  tha 
were  hik  r>v  goods  he  (nuU  be  uoufuit  ai.d  pay  cofts;  ana  it  wati 
that  by  apjrity  of  reaion  \\here  the  exircut-^r  bhng(»  ^n  a<5^ion  in  hi 
name  aiH*.  it  app>  ars  that  they  were  the  |;oo.:s  cf  tne  telutor,  he  ns 
be  Dc:  luiiea  ^  «  to  th  f .  there  is  no  n'^ubt  bui  that  the  piaintiffin  t^ 
is  entitled  to  all  the  efied:>  ct  the  tcr'ator  in  au'sT  droit,  and  all  c» 
are  :  but  if  this  were  ^n  uuiverfal  rule  ihiit  therefore  the  u^Ion  muft 
the  riieht  and  be  brought  as  executor,  t^e  .  tecuior  could  in  00  caiie 
an  adion  in  his  owu  n.me  for  any  goods  or  cfit<^  of  the  teflatOr, 
in  lome  cal'e»  it  is  certain  that  he  may  As  whcie  the  teft:!tor*igoc 
taken  <  ut  cf  the  polfcl£«'n  of  the  executor,  he  may  bii:  g  trover  in  hi 
name  (:),  becauie  it  is  an  immediate  tort  to  him,  tlumgh  heiipa 
Af  thciv  goOtLs  in  auter  droit.  Tj  'his  alfo  it  appears  that  it  is  not  a 
fary  coniequcnce  that,  bccaule  if  the  adion  i»  brought  in  the  plai 
name  as  executor  and  the  good^  a|  pear  t(»bc  hisov.ii  he  muft  be  » 
therefore  hc  muil  be  noniuitcd  it  .  e  bring  the  adion  iu  hia  own 

f  1)  It  firms  to  i  avt  bei'n  not  ui  ufuai  at  this  time  t<  reter  the  1 
lirU  (o  thv  Jmicc  whotriei'  the  caule.  and  afterwards  to  the  C(»iirt 
^uirtiei  y\CTC  d.Uatiticd  with  hi<  opinion. 

(:)  ho  ill  an  adion  of  jfiuir.piit  .^roaght  on  a  foreign  judement 
▼riod  by  the  tx^«:ut<  r,  the  piainuffmay  ueclare  in  hiso\v:i  right,  an 
at  executor;  Oati/'r.:  v.  H'h'tuU^  H,  13  G.  3.  B.  R,  Dttgt  4  ■  — 
fxrcutor  may  n..iimain  an  action  in  hi^  o^^n  name  aflrainil  a  iheriff  f« 
>«.  fkape  ol  a  prilon  r  nho  w.-»  in  execution  on  a  judgment  obtained  b; 
•■  fxecutoi  i    Bcn../9hj   V,    H'aiJ^tr    2    Vurttf.   l^  £    ti6.     (contra 

ItVctvr  V,  A"/r.;"..7,  I  L».tu  ?93  ;  Mtynell  ▼.  /.tf*ftf.?/?.V,  Cn*,  Jsi, 
ittr^l^i  V.  I  <viir«  I  ^f.-'n-.  57  ^  and  IVate  V.  Brij^s^  i  J.d.  Haym.  3 J. 
whnr  ..n  (Xtoitor  pars  money  which  he  waft  not  obliged  to  pay 
allriwanU  hfii;g«an  a<&ion  to  recover  it  b^ck.  he  may  declare  in  M 
tllthi  ;  A/fcHf  V.  Sititt^  4  ■  *•• »/  ^  -£•  561.—  \nd  if  an  ezccotor  1 
•iitvn  nn  a  CtiUverfion  in  his  otin  time,  or  •ffumpfit  fir  mooc 
••iivi>it  afior  the  leOatnr's  death,  and  fad,  he  u  liable  to  pay  cofis  tb 
hi>  iiiMir  himit'lf  executor;  Atkm  v  Heard.  Cro.  Cmr.  219;' ^atr 
I  t  ,htt  ir«g  J  li^r^it  v.  HemtM^  ii.-f.  temp.  Hardtrw^  104;  Gd^mg 
/*i«f4.,  \  i^mrHf.  iS^  F..  234;  and  lUilarJ  \>  Sferuer^  y  D.  IS^  £.  .;5S 
^hhh  UO  I  ale  a  contrary  detcnBxnition  in  CtfJkneU  t.  KjM^hMf  4^ 
A.  «/;.f  ^M  overruled. 
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rf  tie  foods  appear  to  be  the  tcftator's;  for  in  that  cafe  it  is  manifcfl 
I  &e  canofft  rccorcr  his  own  goods  as  executor,  and  fails  in  proving  his 
\kci  adioQ  which  waj  to  recoyer  the  fi;ood«  as  the  goods  ui'  the  c<  {lator. 
be  llie  true  diftin^ion,  I  thinkt  is  this,  that  where  the  the  thing  fued  ^^ipmah 
uafi*ts  in  the  hands  of  the  executor  or  adminiitrator  bcl  ire  tiic  rcco*  agauifi 
\  cr  where  the  caufe  of  a^ion  ariie>  in  the  cxccuto'*«  own  time  and  ^***^* *'**'*' 
r  did  arife  to  the  tcfiator,  there  the  exucutur  may  brin^  the  aclion 
x'm  hi^  own  name  or  at  executor.  And  this  is  laui  down  as  bw  in 
ife  of  yenhim  and  his  wife  v  PhmU,  Su!k  ZC7.,  bnt  belter  a:id  more 
reponed  in  6  «>/m/.  99,  181.  1\\^x.  wa*i  an  adi  n  brought  by  the 
lad  and  wife  ai  executrix  upon  an  indebitatus  aflumpfic  lor  m«)ney  h^d 
RviTcd  by  the  defendant  to  their  ufe  as  executrix :  it  is  true  tlat  the 
BCBi  of  the  court  was  only  that  upon  bein^  nonfuit  the  pUiintifiTi  ought 
r  cnfts :  b!it  the  reafon  ot  the  judgment  was  becaul'c  tlicy  mi^^hc 
brought  the  at^ion  in  their  own  name  and  nor  as  ^X'.cutrix ;  for  whcre- 
1  executor  msj  hare  the  action  'u\  hit  own  name  iie  (hall  pay  coils,  vnd 
iec(£avrj  ▼  Af0tae0^S.Ji.^i4.  w.tt  cited  there, and  thisUiiierenct  taken, 
tlKre  w ere  fcTeral  C'^unts  bv  a  plaintilT  as  an  executor  one  whereof 
■  mfiniul  computafTet  and  being  noniuited  he  p^iid  no  coll>,  bLc;iu!'e 
was  no  nrw  caup  of  adtion,  but  a  new  a&ion  -aicertainirg  rh  a"cic:it 
,  wWch  is  ftill  a  debt  of  the  taituror's.  vnd  in  ihc  cafe  ui  'je  .yun  v- 
ir,  as  appcan  from  Smtteld^  thifc  diflin^inn  of  Infimu'  crjmi^ucul'c*: 
I  taken;  anJ  it  wat  faid  that  if  the  defendant  received  this  ni(  ncy  by 
ppeiDtxnent  of  the  plaintiff  it  was  aflcts  immediately,  ii  without  hit 
at  jzz  t  .c  bringing  of  the  a^ion  is  fuch  a  confent  that  uj)  n  ju.iji- 
it  (hall  be  aHets  immediately  before  ex£«.'urion.  which  ()ih:rv\ife  it 
■Id  not  be  until  after  execution;  and  the  reaion  i>  hecaufe  it  ii>  rcco- 
agzinft  a  perfon  who  never  was  indebted  to  the  tcliator  ana  the 
lAl  debt  was  dif  harged. 

apply  thit to  th=  prefent  cafe;  here  it  money  received  by  the  defen.lanc 
the  t  itai'^r's  death,  aud  therefore  it  oul  not  ^e  received  to  tne  uf^ 
e  TtiKiors,  but  muU  be  received  to  the  ufe  ot  the  cx/cut<  r  I'he 
tor  ha»  C'nfenttd  by  bringing  th.'  adion,  an;  th  ■  m  aiey  is  afTts 
idiatcly  upon  the  judgment.  It  is  quite  a  new  debt  created  horn  die 
Last  to  the  executor  lince  the  deatli  of  the  teflator,  i.nd  a  new  cauie 
hoa  which  was  not  fubfilcing  before.  The  aefcmlanr  was  never  m- 
d  to  the  teftatorfor  this  money,  and  the  original  d>'bt(;r',  tie  tenants, 
dcharged.  No  doubt  hid  the  adlion  been  brough:  a;;uin  r  t  .e  tenants, 
A  have  been  brought  againll  the:n  b>  the  pianirifi'as  executrix,  he- 
it  Vk;iS  a  debt  as  t'l  them  fubfilHuiC  >'^  the  teltator*s  lifetime  aud  no 
laufe  of  aAion  ariiing  to  rhe  executrix. 

It  laid  that,  as  thit  caie  of  Jenii.i  v.  PlomSif  is  ilated  in  6  j\I-'lrny 
UJ.  ard  CcuIJ  J.  doubted:  but  whatever  they  njiglit  h..ve  doi.j  on 
IT.!  argument,  it  is  pi  in  they  were  fati-hid  aiterwards;  tor  in 
idi  it  appears  tliat  the  judgment  was  given  per  tot  mi  wUiiam. 
J  laid  tiiit  the  defend. n*  had  an  autnority  by  letter  of  a.t<rncy  to 
re  the  leflaior*^  rents,  that  thi«  authority  did  not  dcterinine  wim  the 
or't  death,  and  t  at  therefore  as  the  defeu<':atit  r  ceived  i'  by  the 
irity  of  the  teltator  it  is  money  had  and  received  to  hiiu  ufe,  ;:iid  ir 
aoc  he  prcfumoi  10  have  be-  n  recei/cd  b)  th.-  conient  of  tne  executor. 
i  think  IS  this  is  a  naked  authority  and  not  coupled  w.th  any  in  ::ui1 
ddaot  fubti  t  after  the  telLuor's  death.  In  cW^/s  e  ie,  <;  /^e/).  70.  ^. 
It  rcfoJTed  that  where  a  perfon  iiai  authority  as  a:i  attorney  to  •  o  jn 
be  muft  do  it  in  the  name  of  him  who  guvr  the  authoru  - ;  f  Ji-  he 
ictt  the  attorney  to  be  in  his  place  and  re,  rcfent  his  pcrlon  ;  and  .<;r 
reafon  'be  attorney  cnnnct  zA  in  his  own  name,  nor  do  it  as  hi»  own 
but  in  the  n.mc  and  a*  the  acl  of  him  who*  gave  tht  a-.ithjirity.  \nl 
it  be  iu.  it  it  i-npoflibl-:  to  fay  that  this  djfe.idrtn*  received  this  m'v.i  y 
Liomey  ior  the  teilator  or  that  he  rep:  cfented  hi:*  j  cron,  in  r  garj 
the  leftator  wat  dead;    it  is  tr.e  executrix  only  who  reprc^enti    the 

\t  afid  iUnd»  in  ttic  place  of  the  teHator. 

*^  hit 
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'  V^        »    •    ^''/i    'liar   -h#ii*4n   "'.•'?  jr.MirrrT  if  -ixe  jjujuupt'i  faan  or  4 
^>-^       .^i/,fi'  ;  -.-.•tvii-.i  :mni  •    uAnr  if  li«    jaBkni]it  sitEr  die     " 


••«  .'v;«m«'  w  .».  /t  1«;  .:'..  iur  w:  ^riar  u  ^c  sviii.  due  ji  die  cite  if  an 
rf'tf  «n<i  i^vr  <ti'  \\\  ufign««!  tc  &  lancr-ipc  and  xwas ;  I  diisk)  pU 
f>^t\y  iAyitiiiM  n  'hi*  'aiif-  if  ^•mmw  v  i'iliBtr  due  ai  '  —  ■  —■ ■  « 
/«(>  .'vt'.iy  'tr.rt^  tn  «^!s.i'.n  .a  a**  awn  aauae  ;  anil  I  da  uk  find  tte 
* /*r  4<fjii#f5(.'/|  V,  -^i^  -Afirrary. 

iKAt^n  7jr.i«r .  ■»  >.^r<*  rhi^  pia:r.c:ff  iroot^  adumpfii  for  in  bok^  mm 
0i\A  f^f^tt^A  V,  hill  ■;!«  M  a/in::milractr.  cfae  pramiie  rai  not  3  h 
«lAnKr  ir  m  (ri^  anH  fr*  i. lowed  in  Jsmkuu  w.  Flmmig  due  ^  | 
A^47  Srmar  rh4<  ^*oQ  eirh«r  wa?;  fbduc  dm  caie  of  CIdqpaBv  v.  Db 
#1/.*  ^^T«  fhrt'  rh';  a/I«y)inifVratr>r  may  not  brui(  die  a&cM  in  bii  fl«i 
>*iir  Ml'./  rhar  h<>  maj  /!a  ic  w  arinvmiftiaror;  and  no  donbc  he  may  4aii 
«V4  7.      A«   r/»   fh«    raff?  r.f  ^vrry  v.  ^tefmaifm^  drtk.  JJJ,  iU  Ck. 

0tttyf\fjh  fA  rhr.  Af^UtMt/n  ttat  ic  «a«  bc»t  well,  beanfis  tbe  SMi 
t'tft'V'A  *hfr  fK'  «i^4rh  'vf  rhc  isceftace,  and  then  it  was  maiwd 
•»(«  #,f  fft.r  f^Uihfiff  %nvi\\y,  ar.d  not  as  adminiftntrii:  lad  Ai 
*v««  th4r  fh«»uf  h  il  «ii«  rrxeivcrl  hy  the  defendant  a&er  the  intcitte'i 
JI  r  If  iv4«  U  l««rr  arlminiff ration  granted ;  and  tliii  ia  the  rcafim  M 
%),*  li/f^ih  \-*tt\%  fn  f(o  whjr  it  waa  £fjUo«bed,  which  ia  noe  the  pfftfai/ 

At  i#f  fhr  Irf  ulf;  we  cannot  confidiT  the  cnnvcsience  or  the  fa 
riif  fi"  f'li  <fit(-  Tule  or  thr  rther,  but  muft  gn  according  to  the  ad; 
f I iif  a  («>*.  t .  f .  11 . /.  I  ^  fajri  or  ^( Uler  farty/mu  §r  ujmd  mi  iMWwtar  i 
w^rit/*/  wlirrr  ilirrr  arr  mutual  debts  netwcen  the  tcdmtor  or  inicft 
fliilif  I  imtf  jr  (i<if  <U-bi  may  be  fct  again  ft  the  other;  fo  that  it  it  conf 
IliK  Artiiitr  rii|irrf«ly  to  c^fti  inhere  the  fuit  it  at  eieLntor  or  adnini 
Atiil  ilirirlnrr  in  the  (ircfcitt  cafe  the  fuit  not  being  at  ciccvtar.  It 
\%  iii.f  witliii  g  th'-  flaluir,  and  that  the  dcbtt  due  from  the  tcutoi 
iiilifiilmit  iRitiior  br  irt  ofTagainil  thit  plaint  iff  in  an  oAion  brooght 
in  In  I  nwii  iMiiir  tiiiil  not  aft  rxrcutor.  And  fuppofing  thittobefoi 
III)- III  lit  iitii<  union  why  tiic  a^ion  here  ought  to  have  been  brought 
I  Mill  ill  »•  rii  iiiitu :  but  thin  lluiutc  will  not  alter  the  law  at  to  tlu 
ifiii  i^lint  It  witfebrlorr;  and  if  the  ftatutc  hat  not  remedied  all 
•  Kiiviiiiinii  I,  wr  mutt  take  it  at  it  it  and  cannot  (1  think}  a 
l>t«ilit  I, 

t^ti  till  |>i>nr«  mun  br  drUvrrrd  to  tbe  plaintiff,  and  flie  mnft  hi 
)tiil|<Miiiii  '      ^l^.  Kir.   lullice  h'  (ihcu  Vr.  Baron)  f»rtffime> 

1 1>  lilt  iilif^i-  Mr.  M.  httf/iur  aftcrwariit  addtd  this  note;  **  N.  I 
I  •nil  i.|  I),  i'.  141  a  caic  made  vrcrc  oi  the  iame  opinion  u  t 
I*  'iiii*  (I )" 

\\\  lilt  I.  im  )*i>iiit,  rt-btivc  to  the  fet-off,  hat  been  fiuce  dclenn 
lilt.  \\iiii«  ii|  Ktii^'v  lUn\h  in  two  caIcs  KU^tM^tm  t  Slnft^fim^ EafL  I 
iikii  uMii  iiul  'i'>-^'<«r.  \f*  V  i^mt»a\t  Tr.  *5  0<9.  3»,  on  a  motion  fd 
%\*\\  \  t«t  ^^/--t»ui  A  i>bc  auc  to  the  utfieudant  as J'lrm^img f»ti 
I*.  1,1  tilt  .*|i>tuiit  A  a^uuiKl  041  hull  in  hi«own  right;  Slkfer-w^i 
I  ('.■•.•  \  »\.  47 j  ;  «\  c  vvisxcrlo  a  debt  due  from  iJbe  pU 
lii>«iiiiii',  )>4iOM  i%»  thi.-  \ktvi:v'jne  mjy  be  i'StifS  againft  adeocdi 
il>.  tM.  iJ^k.^  w  |U«    v^Auiuti  m  hit  own  ri^hc     /rawlT.^fniM 
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t738- 


ItaliTOPHER  Trevett  aTainJl  Mary  Aggas  (^rt\Tnn.  n  & 

^  ^    ^     12  Geo.  a* 

VVcdncfday 

)Eirr  on  a  bond  given  by  the  defendant  to  the  plaintin  June  niL 
fcr  80/.,  dated  24th  of  June  1727.  ^^^  ^^^ 

may  a- 

Ik  defendant  craved  oyer  of  the  condition,  which  was  j'"""^  ^^  ^ 
■  4e  payment  of  41/.,  on  the  25th  of  Dtcemher  next  10  another 
ttbe  date.     And  then  pleaded  that  after  the  fealing  and  without  «- 
iwy  of  the  bond  and  before  the  fuing  out  of  the  original  iPr".J][e"J^n* 
\t%  on  the  1 2th  of  March  1729  the  defendant  paid  to— a  bond  ' 
pbbtiflrall  the  money  then  due  on  the  bond,  except  4o/.,^""<l»tioued' 
adiepbintiiF  by  his"  deed  in  writing  fealed  &c  fur  him  I,'J[nt*Jf 
bkcin  executors  &c  covenanted  promifed  and  granted  m'onry  on 
Hwith  the  defendant  her  exetutors  &c  that  if  thcde-*'''*'°!^«^ 
m  he  fliould  pay  to  the  plaintiff  &c  five  JhUlings  /^/*qiunt  *^decd 
immtjjbillings  dttt  from  the  former  to  the  latter,  and  between  the 
the  fame  rate  for  every  grenier  or  lefs  fum  than  20/., [""^^^^jP**"^* 
i^m  the  t^th  of  December  next  cnfuing  the  date  ofv.hiVnthe 
leedy.  the  plaintiff  &c  would  accept  the  fame  in  fullo^^*?*)''  co« 
vge  and  fatisfadion  of  all  fuch  money  as  then  was  orj^^rt^K^the 
e  fald  25th  of  December  fhould  be  due  froih  the  de-  obli^'ree 
at  to  the  plaintiff  &c ;   and  that  from  and  after  pay-  ^*°"'^  P*r 
of  the  faid  fum  of  5/.  in  the  pound  &c  according  to  i,"  c.  \%^\n 
ne  intent  and  meaning  of  the  (aid  deed  the  fame  (teed  the  pound 
I  be  fufficient  releafe  acquittance  and  difcharffc  to  the  '^^*  *"^'* 
lant  &c  to  be  pleaded  and  given  in  evidence  in  anyihouldhe 
of  law  or  tx^\X.y  for  fuch  fum  as  then  was  or  on  thcfnd^ccci^tcd  it 
f  DaxmhcT  /bou/d  be  due  from  the  defendant  to  the  ¥^ '*'^'    , 
iff.     Ihat  on  the  laid  12th  01  March  the  defendant  latisiaaiou 
lot  indebted  to  the  plaintiff  in  any  fum,  fave  only  the**^  *'^  ^""^* 
im  of  40/.     That  on  the  24th  of  December  next  enfu.nl'jpifj'i;^"** 
K  date  of  the  faid  deed  and  before  the  fuing  out  ofric;ideaand 
igimi  writ  the  defendant  ivas  ready  and  offtred  to  pay  '^Y^  '"  *^* 

thcobli«:or 
Mxm  OR  the  bond)  pleaded  A  tender  and  refufal  of  the  5».  in  the  pound  on  the 
Ueccmbcr  (  and  held  good  —In  pleading  a  t  ndcr  of  a  fum  of  money  ^iccording 
ieaiaDce  (whidi  ift  in  a  different  inftrumcnt  from  the  original  deed)  it  i»  ntu  ne<* 
cither  to  plead  that  the  party  has  always  been  and  Itill  in  ready  lo  pay,  or  to  bring 
ocy  into  court :  it  is  fufficient  to  plead  that  on  the  day  he  rendered  &c« 
iter,  if  the  defeazance  be  in  the  lame  deed. 

ui  ait  is  reported  in  Cf  jv.  by  the  name  of  TrtvH  t.  ATtgjs,  Com,  i?./.  ^  6S. 

to 


i^X 


Ttr«T7T  TEUt  »t  ft  i« 


n.  cp. 


t',\\. 


y.wr.^  i^'sr,  -ivt  Cttr'r-jiirx  ace:; 


0-  lEam  172901 


5.—  ■ 


niA  fit  i£^ 


CS7«  il. 


To  jhft  p>ri   r>je   pLiirtiJ  dessrrK!,    sad  flmral 
r^kofet  v.:^  t;.^  rjirvjUR'.  UmI  xlcc  ilje^cd  in  her  pic 
b^.  ;.</:  ^r^'^Ti  btcn  rc4.'::r  frcKn  dk*  caae  of  the  fni 
%Ki%A^.f  utn^Morif-A   in  the  pl^a  to  pay  the  tud  10/.  to 
)/[:«i:iriffl»  (jf  t}i4t  Oit  hkd  brooghr  the  £ud  10^  into 
a/i/|  itiat  :tic  ple;i  was  not  ifllub;e  && 

^ilic  dcfrndant  joined  in  demurrer. 

'n»i«ft  c^fe  wa^it  twice  argued  i   the  firft  time  cm 
J'rhiinfy  y\    1737  by  hyre  Serjt.  for  the  plaintiff,  aad^ 
liurnrti  Si  rjt.  fur  the  defendant ;  and  the  fecond  time 
Hhtnltltij  jftdne   1 6th  1 737   by  Wright  Seijt.  for  the  pi 
ttiiil  I'nmr  ]^\u^u  Scrjt.  for  the  defendant;  and  the  ji 
tnria  of  the  Court  was  this  day  given  as  follows  by 

WiHit^  lyord  Ch.  Jufl:.     <<  Four  obje^ons  were  made) 
til''  p.irt   of  the  plaintiff  to  this  plea; 

lit,    rh.it   the   de«d  of  the  lath  of  March    1729 
ttm  4iitiitiiit  10  ;i  (Icfcazaiicc,  and  cannot  be  pleaded  as  ' 

iilly,    fh.it,  if  it  could,  it  does  not  appear  to  relate 
thr  hoiid   in  i|ucllion. 

{illy,    rii.it,  it  it  did,  the  defendant  has  not  tendered 
ill  lilt  pound  tor  wlut  was  due  on  the  24th  of  Decemiir  17< 
winch  lie  cui^ht  to  have  done  by  the  exprefs  words  of 
iigri'i  ninit. 

.)ihlyi  Which  is  the  only  reafon  that  is  inGfted  on 
raiili'  ol  doniurrcr,  that  flie  has  not  pleaded  that  (he 
aUayn  ttccMi  ri.idy  to  pay  the  10/.  according  to  her 
luii  Imou^Iu  \\w  iarnc  into  court. 

Ah  i>>  the  liril  ohjcclion :  We  are  of  opi  :ion  that 
\\i\\\  luav  Iv  inihlcd  on  as  a  dofcazance.  and  that  theie 
Uotd.t  in  It  v^hiiii  luilicicntly  ihew  it  to  be  fo  widua 
luK's  that  \\\\c  bcrn  laid  down  in  all  the  cafes  dat 
Kn  n  k\\<\\  in  inpccl  to  this  pan  of  the  cafe-     It  k 
ih.n    the  nv^*^cx«  when  pn:»  iluU  be  accepted  and 
^y  the  pUuuitr  iu  full  diicharge  and  fatitfadkm  of  all  fums 


ft 
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Kf  Hat  were  or  (hould  become  due  to  him  on  the  day     1738. 
BD  mentioned  ;  and   that  on  the  payment  thereof  the  u^^-v^^ 
fad  fluHild  be  a  fufficient  releafe  acquittance  and  dif-  Tklvctt 
ge  to  the  faid  -Mary  /fggas  her  executors  &c,  to  be    xSSS. 
tod  and  given  iii  evidence  in  any  court  of  law  or  equi- 
r  all  4iich  fums  as  were  then  or  on  the  faid  25th  of 
lArr  (hould  be  due  or  owing  to  the  (aid  Chriflopber  &c. 
die  (aid  Mary  &c.     We  are  tlierefore  all  of  opinion 
Uf  is  more  than  a  covenant,  and  that  it  may  be  in- 
00  as  a  defeazance  (a)\    and  wherever  it  can,    we 
that  it  ought,  to  avoid  circuity  of  actions  which  the 
rays  abhors  (^}. 

to  the  fecond  objeftion,  that  it  does  not  relate  to 
id,  ¥re  think  that  to  a  common  intent  (and  pleas 
d  if  to  a  common  intent)  it  mud  be  condrued,  to 
0  it.  For  it  does  not  appear  that  there  were  any 
txabS^wns  between  the  plaintiff  and  the  defendant, 

other  fum  due  from  the  defendant  to  the  plaintiff* 
:  money  due  on  the  bond^  If  there  had,  we  think 
rplaintiff  ought  to  have  IhevErn  it  in  his  replication. 
pen  in  the  cafe  of  lands,  which  is  much  (Ironger 
tisy  and  in  the  cafe  of  the  execution  of  a  power 
s  to  be  more  (lri£lly  conftrued  than  any  other  cafe 
:ver,  it  has  been  holden  that  words  of  relation  &c. 

neceilary.  So  in  Scroop^s  cafe  10  Co.  143,  4,  and 
f  other  cafes,  it  has  been  adjudged  that  a  deed  may 
trued  as  the  execution  of  a  power,  though  it  does 
7  at  all  to  or  take  any  notice  of  the  deed  in  wliich 
rer  is.     Befides  in  tiie   prefent  cafe  it  is  exprcfsly 

i.   ffat^  y.  Smithy  Cr:  K!i%  623.— If  the  oblijree  covenant  (by  ' 

xc  deed)  not  tn  put  the  bond  in  force  at  any  time^  the  covenant 
pleaoca  in  bar  to  a.  udlion  tn  the  bond,  as  a  rcIcafe:  but  if  he 
cant  not  to  pat  the  bond  in  force  for  a  certain  limited  tim:^  it  can- 
aded  in  bar.  out  the  obiigr^r  mulr  refort  to  an  a^ion  on  the  cove* 
itf€n,Si.rim»pJbire.  Carth  64;  1  Shinio,  46.-i-But  uhcrc  the  obli- 
ged orer  hit  ntereft  in  a  houfc  to  the  r>bUgee  in  truU  to  fell  ar  d 
If  and  the  reft  of  the  credirnrs,  who  all  ci*veMantcd,  on  receipt 
idace  f  the  fale  iu  prc*portion  to  theit  debts  to  give  a  gi  ntral 
»  tbe  <^l^or.  and  not  to  iue  the  ol  li)>or  n  the  mean  time,  it 
m  tfaac  tbM  ^ovinant  operattd  as  a  dcfazaucc  and  might  be 
I  bar  Ivan  vidion  on  the  bond  Carvell  y  Edxuards,  i.arib  210, 
w.  3jO.  See  the  caict  00  this  fubjcct  colle(5ted  in  Dean  v.  Art^- 
rmf  i^  A^.  r68. 

.  /wwr//  ▼    F»rrefi     1  Satrnd,  48.-*But  fee   alfo  Clayton  v.  KynrJIo/t^ 
aad  I^acj^  ▼.  ICjnaftoMf  ib,  j;j.  I  U*  Raym,  668  ;  and  la  ili«.. ^48. 

averred 


fte 


1738' 


1  ai.vi;iT 
Aug  AS. 
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averred  in  the  plea  that  the  defendant  owed  the  phi 
the  time  of  this  deed  no  other  fum  than  the  ^U 
4  o/. ;  and  if  fo,  it  mud  relate  to  it. 

Tl'iirdly ;  As  tc  the  defendant's  having  only  tent 
in  the  pound  for  what  was  due  at  the  time  of  the 
the  deed,  and  not  5/.  in  the  pound  for  what  fliottld  be 
on  the  24th  of  December ^  the  time  of  the  tendeTf 
was  7/.  6d»  more,  there  being  then  30/.  more  due  for 
quarters  of  a  year's  intereft  on  the  bond,  we  tbbk 
the  agreement  did  not  oblige,  her  to  it.  For  the  z\ 
is  that  flic  iliall  pay  5/.  in  the  pound  for  every  twenty! 
lings  due^  which  mud  be  conilrued  to  mean  the 
now  (ftifj  or  ////«•  at  the  time  bJ  the  ngnement.  The  l\ 
December  is  only  mentioned  afterwards  as  the  time 
for  the  payment  of  the  money.  And  though  it  is  laid^ 
fuch'  fum  (hall  be  a  difcharge  of  what  (hould  be  dl 
the  25th  of  December^  ^e  think  that  will  not  aher 
cafe  ;  for  the  fum  which  is  to  be  taken  in  difcharge  is 
fum  before  mentioned,  which  is  only  5/.  in  the  pound  1 
what  was  due  at  the  time  of  the  agreement* 

Fourthly  ;  As  to  the  laft   objeftion,  which  is  the 
one  that  is  infilled  on  as  a  caufe  of  demurrer  in  the 
ings,  we  are  of  opinion  that,  the  pleading  of  a  tender 
refufal  in  this  cafe  is  fufhcient,  and  that  it  was  not 
fary  for  her  either  to  bring  the  money  into  court  or  to. 
that  (lie  always  wa^  and  is  (lill  ready  to  pay  it ;  it 
a  fum  collateral  to  the  fum  in   the  defeazancc,  and 
a  leil'er  fum  than  that  it  is  not  to  be  confidered  as  part  of^ 


There  are  fevQral  cafes  exprcfs  to  this  point.    ^\ 
J/tt,  207.  it  is  cxprefsly  laid  down  in  cafe  of  a  m 
that  if  the  mortgage-money  be  once  tendered  and 
the  mortg.igee  is  without  remedy,    becaufe  the 
collateral  to  the  lands.     And  it  is  faidalfo  that  if  z 
bound  by  bond  or  recognizance,  and  afterwards  the 
or  conufce  figns  a  defcazance  .for  the  payment  of  1 
Aim  at  a  day,  if  the  obligor  or  conufor  tender  ftiph 
lum  ar  the  time  and  the  obligee  or  conufee  refufe  to 
it,  he  is  without  remedy,    and  the  conufor  or  obligor 
l,)o(    obliged  in    pleading  .  to    fay  ^  that  he  is  (UU 
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tamCf^  or  to  tender  it  in  court,  which  is  ex«     1738. 
ne  cafe  as  the  prefent*     In  that  cafe  there  was  i^y^J 
Ton  to  fay  that  the  Icfler  fumwas  part  of  the  '''**T*T^ 

as  ia  this  cafe.    The  fame  is  exprefsly  laid   ^^^^ 
w  in  ^  Co.  -79.  b.  in  the  argument  in  Peyton*^ 
:xt  faid  to  have  been  fo  determined  in  33  Hen. 
be  iame  is  likewife  fo  exprefsly  determined  in 

Caiton  v.  Sir  G.  Clifton^  Cro.  Eliz.  755,  but 
hat  it  would  be  othcrwife  if  the  bond  and  de- 
re  in  the  fame  deed  {a).  The  fame  likewife  is 
n  undoubted  law  in  M$or  36.  pL  1 19.  And  I 
one  cafe  to  the  contrary.  So  that  I  take  this 
to  clearly  fettled  that  there  is  no  occafion  to 
e  cafes  or  to  fay  any  more  upon  it. 

iierefore  all  of  opinion  that  there  is  no  weight 
e  pbuntifPs  obje£lions  to  the  defendant's  plea, 
ently  that  judgment  mud  be  for  the  defendant." 

Jfro,  Mr,  •«  Tout  temftprijl^'*  fl,  I  t^  %»    S.  P. 


nr  and  Burgeffes  of  the  Town  of  NoT-^«*o«- 
GiHAM  agoing  Richard  Lambert,  N«v!*a5tt'. 

Uowing  opinion  of  the  Court  was  thus  delivered  by  ^  prcfcrip. 

tioii  to  take 

tird  Chief  Juftice.  "Cafe,  This  cafe  «>»«cs»^*^^^^°^^ 
Court  on  a  fpecial  verdi£k  found  at  the  affizcs  Jn  inficnt 
:  county  of   Nottingham  on  Thurfday  the    a  8th  naTigablcri* 

itifi  declare  that  the  town  of  Nottingham  has  tiir J'manor 
ut  of  mind  a  town  corporate,  called  by  feverali»hadinUw 
•ding  to  the  feveral  charters  in  the  declaration  fet  J^.^^onfop 
that  by  their  laft  charter  19th  O^ober  /^W.Uf  M.  toll  tho- 
Dcorporated  and  are  dill  lliled  *by  the  i\ame  of  »^""kJ»  ^^ 
»od  Burgeflos  of  the  town  of  Nottingham^  wRich  ™tcd  in^" 
ft  county  of  itfelf  by  the  charter  15  th  September  u^^  unlels 
That  the  manor  of  Nottingham  is  an  ancient  ^.^'^"^^^*^"" 

flicwnforit. 
— Aliter  of  a  toll  traverfe,  vrhere  a  coniideration  U  iro^lie^^ 
r  1  dvtf  ia  whicb  the  pUiattff  cUinu  as  Inl^ritaiice, 

maqor^ 
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ntTtrvyr,  aiKi  that  time  out  of  mincl  dU  ilie  ijfdiof 
i:^  /iVa.  C   it  \v4i.  p;:Tct:l  of  tbc  ccnmtT  of  Mttnfiflii 
from  ii'.uX  tinx  and  itii]  U  xriihln  the  county  of  Ac 
I'itii'gham.     TLat  the  mcr  7mzr  in  and  tlmai^KMt 
f. .  i  n-u:ivr  is  snc  time  out  of  mind  haoSk  been  an 
'-*>^**-*'  Li^v';>  bit  n\tT;  and  ih-t  ihe  mayor  and lNU|geflCiflf 
t:f»}:ici':i  :ind  l]]  thcir  prccicce^ors  by  thdr  feicni Bamei 
tii^iT  cut  of  2riir::i  fazd  and  reccircd  ^nd  ufed  aod  oifltt' 
ri^!.:  V)  }:«ve  wi.d  rcctive  by  tfarir  miniflcn  and 
a  ccft^fin   Gu:r  or  toil    of   errry    m2fi€r  or  naiigator^ 
every  boat  bjr^e  c>r  ether  veiTd  laden  with  poods 
riCTciianciz. ;  navi:;^ied  en  the  laid  hver  Trni/  dmnigkl 
rz<:\tiT  iJc^rcliiid  ^lae  faid  inafter  or  navigator  being  a 
r  I'.'^er  and   not  a  bur^efs  or  a  freeman  of  tbe  laid 
viz.  j.cl.  a  rMi  for  every  ton  of  goods  loaden  and  being 
siiy  Ytficl  lo  !;»vigated  as  aforefaid. 

They  the?)    fcr    fonh    that   the  defendant  at   die 
when  &c   was  not   a  freeman   or  burgefs  but  a  f c 
and  tijat  he  on  the  4th  of  September  1735  was  matter 
UA\\'/,.iUA  of  a  vefl'el  in  which  four  tons  of  goods  were 
cd,  und   v'hich  v;;lltrl    0:1  the  fame  day  was  narigated' 
him  ijU  :}jc  f'id  riv<;r  ^rer:t  through  the  faid  manor  of 
tUi^htim^  v.'!icr:by  he  bccaQfie  indebted  to  the  plaintifi. 
WiU^  bciMi^  2i/.  for  every  ton  fo  navigated*  and  diat 
(0  ii;clcbti:d  hc  promifcd  to  pay  the  lame  (to  the  pi 
but  that  lie  harh  not  paixl  the  fame. 

The  pluintiird  likewife  further  declare  for  a  toll  for 
tlirnu;;h  a  hrid^re.     'lliere  is  likewife  a  general  count 
(iury  dcinatulcd  in  tlie  fiid.     But  upon  thefe  two  laft 
fljcrc  i;i  a  general  verJicl  for  the  defendant,  on  the 
ifluc  pi'jaded  ;  fo  th  u  tliey  are  now  quite  out  of  tbe  cafe. 

And  the  qucdion  only  arifes  on  the  firft  count*  I 
ivliich  the  defendant  likewife  pleaded  the  general  ifliic  M 
he  made  no  fuch  promifc  ;  and  upon  ^bat  fhe  jury  found  j 
fpcci.il  vtrtiicl.  •    " 

Aiul  th  y  fi!ifl  that  the  town  of  Nottingham  was  an 
cient  tiAVh,  a!Kl   t!iat   it   wns   incorporated    by    the 
names  and  hy  inch  charters  as  are  fot  forth  in  the  d< 
tion^  and  Liiut  it  was  eroded  into  a  county  of  i(felf  by 
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}ttt2SH.6.     They  find  likewife  that  the  manor  of    173S, 
tt^am  is  an  ancient  manor,  and  that  time  out  of  mind  v^'^v^**^ 
Ae  jjth  September  28  H.  6.  it  was  parcel  of  the  counr^'h^  vfi.or 
t  Ntltkfgiam,   and  from  that  time  till  now  was  and  /i°(j,,,^J' 
itiiiD  d^  couiKy  of   the  town  of  Nottingham.     They    t^aitift 
Kr  find  that  the  river  Trent  in  and  throughout  the  faid.^A*«»«»T. 

r  if  and  hath  been  time  oqt  of  mind  an  ancient  navi-^ 
firer,  and  did  anciently  run  and  doth  now  run 
gh  the  (aid  manor  of  Nottingham  ;  and  that  the  mayor 
ngefts  of  Nottingham  and  their  predeQefTors  by  their 
1  names  of  incorporation  have  time  out  of  mind  had 
mved  and  have  ufed  to  have  and  receive  by  their  minif- 
nd  fervants  a  certain  c^uty  or  toll  of  every  mailer  or 
tor  of  every  boat  barge  or  other  veflcl  laden  with 
navigated  00  the  faid  river  Trent  through  the  faid 
'  (the  £ud  mafter  or  navigator  being  a  foreign- 
.  not  a  burgefs  or  freeman,)  viz,  2d.  a  ton  for  every 
goods  loaden  and  being  upon  every  fuch  vefTel  na- 
ig  and  palling  on  the  faid  river  through  the  faid  manor. 
Iiey  further  find  that  there  was  not  any  confideration  - 
I  to  them  ajt  the  trial  for  the  payment  of  tl^e  faid  du- 

J  further  find  that  tkat  part  of  the  faid  river  which 
trough  the  faid  manor  and  on  which  the  defendant 
ted  his  faid  veflel  is  beween  a  certain  town  or  place 
or  known  by  the  name  of  Gamjhorough  in  the  county 
win  and  a  certain  place  called  Wilden  Ferry  in  the  ^ 
f  of  Derbyy  both  mentioned  in  a  certain  a£t  of  par- 
te thereinafter  found.     Aqd  they  find  diat  there  was 

of  parliament  made  at  a  feflions  holden  on  the  6th 
member  1698,  intitlcd,  **  An  adt  for  making  and  keep- 
c  river  Trent  in  the  counties  of  Leicejler^  Derby^  and 
^  navigable,"  and  that  the  fame  is  yet  in  full  force  and 
eiled  (though  there  was  no  occafioa  for  finding  this, 
ig  a  public  a<fl). 

cjr  alfo  find  the  fa£l  that  the  defendant  on  the  4th  of 
lAer  1735  was  mafter  or  navigator  of  a  veflcl  op  which 
tons  of  goods  were  loaded,  and  that  the  fame  was 
;atcd  by  the  defendant  on  that  day  on  the  faid  river 
t  through  the  faid  manor  of  Nottingham  ;  and  that  the 
Klaiit  hath  not  paid  to  the  plaintiff  2J.  a  ton  for  fo  dor 

They  likewife  find  that  the  defendant  is  not  nor  was 
ic  faid  4th  of  SgpUmher  nor  at  any  other  time  before 
nee  a  burgefs  or  freeman  of  the  faid  town  of  Nettings 

}  hsiii^ 
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f  7;^ft.    hnm^  but  \%  and  was  a  forrigner.     And  xbej 
tm^vK^  ofa;)!*  and   fubmit  the  nucten  of  Lnrtomeji 

Ti.*-.  \  ..y.,r  the  Court*  j 

4»;^.»*/f        Upon  the  Txpxmf^  (m)  of  this  fpccial  veidit^  dirce  f| 

Lamso  r,  fions  were  made,  which,  though  the  pbmtifi  begB% ^i 

mod  properly  come  by  way  of  objedioiis  on  tbe  pai 

ihr  defendant.  \ 

Firfti  it  was  objeded  that  an  aAion  on  the  cde  «d 
not  lie  for  a  duty,  in  which  the  plaintifi  ^^i^ifd  ift^ 
hfritance*  i 

•Secondly,  I1iat  the  prefcription  itfelf,  as  decbitd  ■ 
and  found  in  this  fpecial  ¥erdi£t,  is  not  a  legal  piefciipg 
but  void  in  law.  \ 

'Ihinily,  'Iliat   though  the  prefcription  be  taken  M 

5oo(l>  and  that  the  plaintifis  might  have  been  entitled  ^ 
uty  before  the  making  of  the  ftatute  lo  &  i\  W.'^^\ 
that  tlicy  arc  not  now  entitled  to  it,  it  being  by  that  fli 
cnHJlcil  that  all  his  Majefty's  fubjeds  fliould  harea^ 
pafliige  for  navigating  on  the  (aid  river  without 
DrufUon  whatfoevcr,  and  there  being  no  faving 
lor  the  mayor  and  burgciles  of  Nottingham. 

I  (liall  begin  with  the  fecond  obje£tion,  becanfe  if 
prevail  tltcre  vrill  be  no  occafion  to  fay  any  thmg 
richer  of  the  two  others.     And  we  are  all  of  opimon 
tlus  is  u  g<Hxi  objeflion,  and  that  the  prefcription  as 
;md  found  is  not  a  good  and  legal  prefcription. 

It  is  fuid  that  the  river  7rent  in  and  throughout  the- 
munor  )uth  been  time  out  of  mind  a  navigable  -rivefy 
i*t>nfe(|uent]y  every  fubje£l  of  England  hath  always 
rl^ht  111  navigate  on  this  river  as  much  as  he  has  to 
tMi  the  eiumnou  highway.     And  as  the  toll  b  demanded^ 
n(»thing  elle  but  navigating  on  the  river  Trmtf  it 
viMiKdeml  AS  t\fU  thor^u^h :  and  a  difference  has  always 
liikrn  between  t^U  thr9ugi!f  and  toll  traverfe.     It  has 
hoKlen  feverAl  times  and  by  the  beft  authorities,  that 
lhoY\»U((h  i.un>ot  be  iupported  without  a  confideiatioa, 
loll  tr«iverfe  u\ay»  becautc  it  in   itfelf  implies  a  coi 
iKmw     In  the  U\^k  of  alRze  22  Ed.  3.  58.  it  is 
laid  down  us  -A  rule  that  toil  thorough  is  againft 


{•*>  \\  «v|NMiri  ttuiK  (KW  TCfUkt  was  twice  iiipzcd;  oace  ott  tkc,. 

%«.»  I  m9  ^y    ^v/tf  Kind's  Svric  tor  (he  phkirgit^  and  ^»^r  Kiw^S 

iKv  kw«k«4  «ttU  Ou.*K#  KuFj^S  Sirjt.  t«c  the  UcKr%  ^^ 

to 
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wioommon  right,  and  cannot  be  fuppoited  by  ufage.  It    1738* 
ilftewife  holden  in  Keilvj.  148,  9.  that  fuch  toll  is  not  \,^^>r<^ 
rihk  widiout  fomc  particular  confideration.     It  is  faid  > l^e  "^ayor 
Zmt.  232.  that  the  King  cannot  grant  toll  thorough**^  Z^*''^* 
iffing  through  a  highway,  for  that   it  is  an  oppreflion    agaUfi 
Xftofk^  for  that  every  highway  (hall  be  common  to^^^^**^* 
one.     In  I'Fent.  71.9  in  the  cafe  of  the  city  of  Nor^ 
hA  cuftom  was  holden  to  be  illegal  and  unreafona- 
nkfr  for  fuch  veflels  as   unloaded  at  the  quay  there. 
end  books  it  is  called  malum  tolnetum,  or  an  outra- 
toil,  and  an  oppreflion  on  all  the  fubjeds  of  England^ 
tanz  of  tolls  are  condemned  in  Magna  Charta^  c.  30., 
y  ftatate   Weftm.  i*  {a\  r.  31.,  where  it  is  faid  that 
one  take  outrageous  toils  contrary  to  the  common 
tbe  realm,,  if  it  be  in  a  vill  of  tlie  King's,  the  King 
ike  away  the  franchife* 


I  this  diftin^tion  is  fupported  by  reafon  as  well  as 
ity.  For  how  can  a  duty  be  impofed  on  all  the  fub« 
f  England  only  for  enjoying  that  privilege  which  is 
nherent  birthright,  and  which  every  fubje£t  had  a 

0  before  ?  If  indeed  they  receive  any  particular  bcr 
IS  going  over  a  bridge,  coming  into  a  quay,  wharf^ 
\)^  or  the  like,  this  indeed  may  alter  the  cafe :  but 
MS  muft  be  particularly  (hewn. 

e  caies  have  been  cited  to  the  contrary ;  but  when 
into  they  either  ftand  on  fome  particular  reafon 
plainly  diningui(hes  them  from  the  cominon  cafe/  or 
idy  (aid  obiter  that  fuch  tolls  may  be  fupported  by 
pdon  without  any  conlideration  :  but  the  reafons 
for  it  are  fuch  as  make  fuch  dida  of  no  weight  or 
ity.  In  the  cafe  of  21  Hen.  7.  fo.  16.,  the  iirft  cafe 
IS  cited  to  this  purpofe,  this  point  was  not  at  all  con* 
,  but  other  obje£^ions  were  taken  to  the  declaration 
t  taking  any  notice  of  this  ;  fo  that  it  is  no  authority 
Tbe  cafe  of  Smith  and  Shepheard^  which  was  prin« 
idied  on  on  the  part  of  the  plaintiffs,  as  it  is  report-* 
dr.  j£/iz.  7ii.>  is  very  imperfedccPy  ftated:  but  if 

Sim.  I.  *.  3'* 

the  Mayor  of  Tarmmitb  ▼.  Eatom^  3  Burr.  X4CI.  where  the  pltin- 
Bcd  a  prcfcriptive  ri^ht  to  a  dotj  or  toll,  caHed  meafurage,  for 
foned  from  the  port  of  Tarmwib,  tbe  Court  faid  that  the  claim 

1  cop£4eration. 

I  3  that 
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1738.    that  Ttport  (kferve  any  credit,  the  Jadges  there  weit 
l>rv^j  much  divided,  and  they  did  not  give  any  final  J! 
The  Mayor  on  this  poinc.     And  as  the  cafe  is  reported  in  mttr 
^inoh^am'^"^  much  better  than  in   Crote^  it  is  an  exprefsav' 

agMimji     againft  this  toll.     For  it  is  there  faid  that  diis  toll 
Lambert,  ^as  inGfted  on  by  the  defendant  in  his  plea  was 
to  be  bad,  for  that  a  man  cannot  prefcribe  to  have 
pafling  in  the  King's  highway  (a),  for  that  it  is  the  ii 
tance  for  every  man  to  pafs  on  the  King's  highway, 
is  prior  to  all  prefcriptions ;  and  that  therefcke  if  » 
will  plead  fuch  a  prefcription   he  muit   (hew  a 
caufe  for  its  commepcement  which  is  not  to  he  pi 

It  is  faid   indeed  in  fome  books,  and  parttcuhriy  ii 
cafe  of  James  and  John/on^  I  Alod.  23^.,  that  if  tlie 
fcriptxon  be  fo\ind  (as  it  is  in  the  prefent  cafe,)  it 
prefumed  to  have  a  reafonable  commencement :  bat 
laid  down  generally  without  confideration  and  withootl 
tinguiAiing  the  nature  of  the  cafe.     For  though  this 
bt  true  fometimes  in  the  cafe  of  a  private  right,  it  is 
ly  otherwife  in  the  cafe  of  a  pubHc  right,  to  wluch 
fubje£ts  of  Efigiand  are  entitled      For  if  a  reafonable 
mencement  be  prefumed,  it  muft  be  that  it  began  by 
ment,  and   that  fuch  agreement  being  fo  Jong  ago 
now  be  proved ;  which  may  be  well  enough  inihe 
a  private  right.     But  who  could  agree  for  all  the 
in  England  ?  They  cannot  confent  to  part  with  their 
nor  can  they  be  deprived  of  their  rights,  any  otherwifei 
by  a£k  of   parliament,  in  which  the  confent  of  every 
is  implied.     This  diitin£lion  is  obvious  and  f( 
good  fcnfe. 

In  feveral  of  the  cafes  cited  there  is  a  pardcular 
to  the  fubje£):,  as  coming  into  a  wharf,  coming  into  a 
t)r  landing  on  the  plaintiff's  manor  or  quay,  whidi 
jguifhes  it  from  toll  thorough.    So  are  the  cafes  I 

{a)  Accordingly   it  ha!i  fince  -been  ruled  that  a  prefcriptioii  to 
'  ibr  palfing  through  the  ftrects  of  Gainjhorouib^  in  cnniidentioii  of  f 

**  divert  and  many  freett  in  the  town  of  <>.",  is  bad,  bccaofe  that 
confideration  for  taking  toll  in  rht  ilrertt  not  fo^  repaired.  Tr 
Walgbam;  2  IVilf.  196.— But  where  the  plaintiff,  claiming  a  toll  Cbc, 
in?  oTer  an  higiiway.  {hewed  chat  the  libc.  t>  of  pailiug  over  the  iAt 
taSinethe  toll  for  fuch  paHige  were  both  immunonal,  andtbittM 
and  the  toll  were  before:  the  timeof  legal  memory  in  the  (arae  haodit 
fevered  Ance,  it  was  prefumed  that  tne  foil  was  originally  graoted 
^blic  in  confideration  of  the  toll,  and  heir!  that  fuch  -riginal  gnat! 
a  fufficient  confideratioR  to  fupporc  the  claim  to  the  toU.  Lofd 
Pukerfgili^  I  DumJ,  to*  £,  65o. 

47i 
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I5  3  Lev^27f  and. 424  («)f   and  fcvcral  other  cafes     1738. 
i  were  cited.     And  there  is  a  further  reafon  to  be  given  l^tv^mI 
ik  detenninatioii   in  3  LfVs  37.  that   the  duty   there 'I'he  Mayor 
cUmed  by  the  city  of  London^  whofc   cuftoms  and*'^^^^^" 
biies  are  all  confirmed  by  zGt  of  parliannent.     In  the    agahji 
Bf  WiHef  V.  Kirb^  (^),   P.  12  JT.  2     the  duty  wasLAMi«»T. 
Uf  laid  to  be  paid  erga  reparationem  pontus.     It  is 
Iwefore  to  adhere  to  the  old  rule,  which  is  founded 
tbebeft  reafon,  that  toll  thorough  cannot  be  maintain^ 
bout  a  particular  confideradon  Qiewn. 
w  did  indeed  in  the  prefent  cafe  that  it  is  not  found 
KTS  was  no  confideration,  but  only  that  there  was 
fideration  proved :  but  de  non  apparentibus  et  de  non 
tibus  eadem  eft   ratio.     Befides  this   negative   need 
re  been  found    {c)  at  all ;  for  though  of  late  years 
cgatires  have  been  fometimes  found,  no  fuch  nega- 
rcre  ever  found  in  old  fpecial  verdi£is,  except  where 
neceflary  to  (hew  that  the  perfon  or  thing  did  not 
rithin  a  particular  exception  -,  as  in  the  prefent  cafe 
ptoper  to  find  that  the  defendant  was  not  a  butgefs 
man;   otherwife  what  was  not   found  was  always 
sot  to  be  proved.     However  this  finding,  that  no 
radon  was  proved,  makes  the  cafe  ftill  (Ironger,  and 
is   any  prefuihption  of  a  confiderationl     Besides  the   ' 

cafe  is  ftronger  againft  the .  plaintiffs  than  any  that 
n  before  ;  for  it  is  not  either  laid  or  found  that  the 
bare- lords  of  the  manor  or  owners  of  the  fo'd  or  the 

fo  that  for  any  thing  that  appears  on  the  record  be.- 
,  another  perfon  may  be  lord  of  '  the  manor  and 
3f  the  foil  and  water.  So  that  there  is  not  only  no 
o  imply  any  confideration  for  this  toll,  but  the  confe- 

might  be,  if  it  (hould  be  eftabliihed,  that  the  lord 
manor  or  the  owner  of  the  foil  or  water  (if  not  a  bur- 
:  freeman  of  Nottingham)  might  be  obliged  to  pay  a 
oaere  ftrangers  for  navigating  in  his  own  manor,  foil^ 
7}  which  would  be  moll  unreafonable  and  abfurd. 
ibck  reafons  we  are  all  clearly  of  opinion  that  this 
pdon  cannot  be  fupported. 

be  fiune  meftioD  ha«  ftnce  received  a  fimilar  detcr.nination  on  this         ^ 
CiAw  ▼.  Smitl,  Cvwp  47. 

X  MmtUm  v.  Je»iiny  %  Str.  II44  ;  and  I  WUf,  $7*  ^ 

It 
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1738«        It  18  therefore  unneceflary  to  faj  any  thing  on  the 

\^">r%^  other  obje£tions.    The  laft  on  the  a£t  of  parliament « 

The  Mayor  be  a  queftion  of  great  confequence  and  extent,  as 'then 

tjvobam'^^  many  z&s  of  parliament  drawn  in  the  like  niannir 

^mufft    making  rivers  navigable ;  and  it  will  be  time  enough  to 

Lambiat.  Qur  opinions  on  it  when  it  becomes  a  neceflary  queftioa. 

Nor  need  we  fay  any  thing  on   the  firft  objedtioiv- 1 

an  a£lion  on  the  cafe  will  not  lie  for  a  duty,  in  vhidk: 

plaintiffs  claim  an  inheritance.     I  will  only  iay  thsi  m. 

upon  it,  that  though  this  might  have  been  a  doubt  fcm 

ly,  yet  fo  many  of  thefe  a£lions   have  been  broughlfjl 

fo  many  like  adions  in  cafes  of  the  like  naturei  wbeH 

was  formerly  holden  that  an  aihze  only  lay  or  as  adiot 

debt,  that  it  feems  to  be  now  too  late  to  infift  on  tlui.l 

jediion  (a), '  .  .j 

But  there  Is  no  occafion  for  entering  more  minotdy  I 

it,  we  being  all  of  opinion  that,  for  ue  liecond  objofiil 

judgment  muft  be  for  the  defeiidant.''  ; 

■   ■] 

(a)  A  general  indebitatus  afiiunpiit  wDl  lie  for  tolb ;  the  1/iMfm  ^ 
Exettry*  Trim/ft.  tf^iff.g^i  tnd  SnvarJ  r.  Bshr ;  I  Z).  (9* <£.  <Uh 
for  fines  due  to  the  lord  on  the  admiflion  of  a  copjholdcr;  theDii 
Devon/hire  v»  Cradoci,  H,  17  Geo,  %  C,B,\  Enteiym  ▼.  tibuiifUri  3  J 
1717  ;  Grant  v.  jfJU,  DougL  73ft ;  and  Wbitftli^,  Butit -,  ik  IB  note  |{ 
^or  for  the  profits  of  an  omce ;  Boyttr  v.  DcdpworUf }  6  J)»^£,  6Su 


M.  12G.1.     Thomas  Kettle  azain/i  Thomas  BromsalIi* 

Saturday,  c>      ^ 

Nov.  ajth. 

[T.  II  &  12  G£o.  %.   RoL  1^97.] 

Trover  and  TT/'ILLES  Lord  Chief  Juftice  gave  the  opmion  of  i 

^'r;Sn  Court  as  follows  ; 

not  oe  join*  ' 

cd  iq  the 

fameadion.  c<  Dctinuc.  The  plaintiff  declares  in  the  firft  count  ti 
ration  fndV-^^  was  pofflcfled  of  a  handle  of  a  knife  with  an  old  Engl^ 
tinucfliouldfcription  purporting  it  to  be  a  deed  of  gift  to  the  moniob 
^'ft*'^h  ^^  Albans^  a  ring  with  an  antique  ftone  with  one  of  t 
defendant  ^  ^^''•^  heads  upon  it  in  baflb  relievo,  and  of  feveralod 
by  the  things  of  the  like  nature,  particularly  fpeciiied  in  the  dec 
Sdivcr&c ^^*^">  ^^  ^^^  together  to  be  of  the  value  of  500/. ai 

—Detinue 

will  lie  for  goods  loft  and  found  as  well  as  for  goods  delivered  &c, 

—If  goods  be  delivered  by  A.  to  B.  /•  iteft  fafely^  B.  is  anfwerable  for  them  to 
thoufili  he  be  robbed  of  them-«-Secus  if  they  be  delivered  to  B.  ukeftlAi 

1 
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11  fwpcr  goods ;  and  that  being  fo  poffefled  he  cafu-    1 738. 
rioft  tbe  £)nie,  and  that  afterwards  by  finding  they  came  v.#^vx«i 

Ae  hands  and  pofleflion  of  the  defendant,  by  reafon  Ket tlk 
sof  an  adion  accrued  to  the  plaintiflF  to  demand  the  „  "^'"-^ 
I  of  die  defendant.  Brom.alu 

[.h  the  feoond  count  he  declares  that  he  delivered  to  the 
It  the  £nne  thingSi  fpecifying  them  again,  of  the 
together  of  500/.  to  htfafely  kept  and  to  be  delivered 
ipbintiff  when  required  ;  that  neverthelefs  the  defen- 
diOQgh  often  requefted,  has  not  delivered  the  fame  or 
Mr  pm  thereof  to  the  plaintiff,  but  refufed  and  dill  doth 
Ik  to  deliver  the  fame  and  unjuilly  detains  them  ;  to  the 
antiff's  damage  looo/^ 

Tlie  defendant  .pleads  that  the  plaintiff  delivered  to  him 
\  fiad  goods  and  chattels  to  take  care  of  them  as  his  own 
iper  goodsy  and  to  (hew  them  to  any  perfon  or  perfons  to 
iw  me  value  of  them ;  and  that  the  defendant,  having 

find  goods  and  chattels  in  his  pocket  to  (hew  them  to 
k  perfons  as  were  likely  to  tell  him  the  value  of  the  fan^e, 

fiud  goods  and  chattels  were  felonioufly  taken  from  him 
feme  perfon  unknown  to  him  without  his  wilful  default 
privity  ;  and  this  he  is  ready  to  verify,  therefore  he  prays 
pnent  whether  &c. 

rhe  plaintiff  replies  that  he  did  not  deliver  to  the  defen« 
t  the  (aid  chattels  in  the  declaration  mentioned  to  take 
:  of  them  as  his  pwn  proper  chattels,  or  to  (hew  them  to 
perfon  or  perfons  to  know  the  value  of  them,  as  the  de- 
iant  by  his  faid  plea  hath  alledged  ^  and  concludes  to  the 
ntry. 

lie  defendant  demurs ;  and  for  caufes  pf  demurrer  (hews 
:  the  plaintiff  doth  not  by  his  replication  fully  anfwer  to 
matter  in  bar  above  pleaded,  and  that  the  faid  replication 
dudes  to  iffue  when  it  ought  to  have  concluded  with  an 
rment,  and  thereby  have  given  the  defendant  an  oppor- 
ity  to  rejoin,  and  to  have  put  the  whole  matter  in  iffue 
.  dffcA  affirmative  and  negative, 
lie  phuntiff  joins  in  demurrer. 

ieijt.  Comjns  for  the  defendant  took  three  objeQions  (a); 
I  to  the  declaration,  and  one  to  the  replication. 

)  The  cafie  wa»  argued  NtmemBer  8th,  1738,  hy  dmy^  Scrjt.  in  fup- 
oC  the  demurrer,  aod  by  J^ar  Scrjt.  contra. 

ift, 
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7738.        ift,  That  ihc  writ  is  for  1000/.  and  thegoods  a 
i  the  declaration  to  be  but  of  the  value  500/.     Bu[ 
*    rot  the  ieaft  culour  for  this  objection  ;  for  iherc 
counts,  and  the  goods  in  each  are  laid  to  be 'of  tiie  v; 
5C0/.  and  the  damage  at  icoo/. 

2dly,  That  the  fitll  count  is  in  troTCT,  and  the  feco 
detinue ;    and    that  trover  and  detinue  cannot    be  j 
'That  if  the  firft  be  taken  to  be  in  trover,  there  is  ni 
£on ;  and  if  in  detinue,  there  is  no  demand-,  an 
quently  that  it  cannot  be  good  in  either.     To  (hew  i 
trover  and  detinue   cannot  be  joined  he  cited  8  Co.  \i^ 
Muckmtrt's  c^tc ;  becaufe  they  require  difie^itiit  pleas  \j/^k 

But  we  are  all  of  opinion  that  this  objeftion  wiBA 
nold  -,  for  that  both  counts  are  in  detinue.  Detinue  wiS^ 
for  things  loft  and  found  as  well  as  for  things  <1(;lircrefli 
it  is  exprefsly  laid  down  in  /;Vz,  N,  B.  "tit.  "  Dttimf  1 
a  booLof  the  greatest  authority  (£].  It  was  fo  alfo  hdd' 
long  ago  as  the  27  (r)  and  34  Hm.  9.  and  thtre  are  fc 
cafes  to  the  fame  purport  in  Gliffin  and  Gu^oii. 
ttui'i  a  book  of  good  credit.  There  are  likewifc  fe 
precedents  of  this  fort  in  Tawn/inJ's  Tables, 
»ia/"i  a  book  of  very  good  authority.  And  it  would 
very  abfurd  if  it  were  ctherwife  1  for  if  fo,  a  pcrfon  mi^ 
be  greatly  injured,  and  have  no  adequate  reniedy.  For 
trover  only  damages  can  be  recovered  ;  but  the  things  * 
may  be  ot  that  fort,  as  medals,  pl£1ures,  or  other  pi 
cf  antiquity,  (and  this  feems  to  be  the  prefent  cafe,) 
no  damages  can  be  an  adequate  fatisfadion,  but  the 
may  dcftre  to  recover  (he  things  themfclves,  which  car 
be  done  in  detinue. 

So  that  taking  it  for  granted  (which  I  believe  is  fo) 
trover  and  detinue  cannot  be  joined,  yet  this  objediioil  wffl 
be  of  no  weipht  in  the  prefent  cafe  j  and  this  likewife  wit 
anfwer  the  other  part  of  the  objedlion  ;"  for  though  there  ll< 
ho  icqueitor  converlion  laid  in  the  firit  CoiUtt,  yet  thcni 

(a)  Not  only  ihc  film,  out  the  jtigmaili  >llb,  are  (Merfnl ;  . 
only  damj^ei  can  be  recovrred,  but  in  detinue  die  thingi  rhemfcka.n 
their  value,  may  be  rccovrred.  Aud  Iwo  cuunu  caasot  he  joined  mill 
fame  dcdarition,  unkls  the  (amr  judgment  may  be  given  nn  ' 
JtrrwK  V,  iJi«M,   I  Dure/   IT  £.  17S.   See  alio  Gili.  Hip,  C.  U.  6,  7. 

(i)  titx.  N  J.iC4,_Vid.  C>.Zit.aBe.^accDH/ 

ft  reqiuS 
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laid  in  the  laft  count,  and  if  one  of  the  counts  be    \^\t. 
the  general  demurrer  to  both  will  not  hold.  v^^^vO. 

.       .  KCITLI 

ily,  The  laft  objection  is  to  the  replication,  which  as  '^^^'V 
as  a  caufe  of  demurrer  is  fcarcely  intelligible ;  and  ^*®*"^^^ 
tit  of  opinion  alfo  that  this  b  of  no  weight.  When  a 
is  {deaded,  the  plaintiff  tnay  certainly  deny  it  and  join 
ipon  it.  He  muft  indeed  join  iffue  on  a  material  part 
pka ;  and  fo  he  has  done  here,  for  he  has  joined  ifTue 
fk  only  part  of  it  that  is  material.  For  according  td 
cafe,  4  Co.  83,  84.,  the  cafe  of  Coggs  v.  Barnard 
and  fereral  other  cafes,  if  the  goods  were  delivered  to 
kpt  (afely,  though  the  defendant  had  been  robbed  of 
detinue  will  lie  againll  him ;  for  he  muft  take  his 
againft  the  thief  or  the  hundred  as  he  can.  But  if 
!  goods  were  delivered  to  the  defendant  to  take  care  of 
IS  his  own  proper  goods  [b]  8cc.,  if  he  be  robbed  of 
dut  is  a  good  plea.  The  only  material  part  therefore 
^llb  plea  is  whether  the  goods  in  the  declaration  were 
Ibcred  to  the  defendant  only  to  take  care  of  them  as 
ifovn  &c  \  and  this  fadl  the  plaintiff  hath  traverfed. 

k%  therefore  we  ate  of  Opinion  that  the  obje£)ions  would 
tliold  either  to  the  declaration  or  the  replication,  judg^ 
at  was  given  for  the  plaintiff." 

•}  t£^  Rav»'  909 «  ^^*  ^*  133;  ^alk%^\  in  which  part  o£  the 
rae  io  S»tftlcHy%  cafe  was  denied  to  be  law. 

Q  Thcuzh  even  in  fact)  cafe  the  defendant  ii  anfwcrable  for  damage 
iftt  wnSng  isQBk  hit  groli  DcgUgcnce  Mutton  ▼,  Cotk,  %,  i>tr.  xo^^. 
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1738- 


Richard  Morse  againji  George  James,  Witt: 
^ucf<Uy!'     Symonds,  Philip  Elly  and  Christopher  C 

Nov.  a8th,      T£R  (^j). 


T 


A?  **®^*?'    A  HE  opinion  of  the  Court  was  thus  delivered  br 

of  an  infe-  '^  ' 


nor  court 


may  juftiiy  Wtllesy  Lord  Chief  Juftice.  "  Trefpafs.  The  phi 
»aing  uii-  declares  that  the  defendants  took  drove  and  led  away  fix  c 
whiSiU on- ^"^  four  mares  of  the  plaintiff 's  and  detained  the  iamB 
I7  veidaiu,  the  fpacc  of  two  days,  and  until  the  plaintiff  paid  to  the 
5"''"°:J"°"fendants  10/.  10/.  for  the  redemption  of  the  (aid  Ori 
cefs— £r-  damage  40/, 

rori  inpro-  The  defendants,  as  to  all  the  trefpafe,  except  the  til 
^^|."^^^  driving  and  leading  away  the  fix  oxen  and  four  maici 
cannot  be  detaining  them  two  days,  plead  not  guihv ;  and  as  to 
*"d"*ft^  three  of  them  George  Philip  and  ChrUlopier  plead  a  ig^ 
S°Hcn.6.  juftification  5  that  in  and  for  the  For^  of  Dtam  inr 
c.  12,  and  county  of  Gloucejler  there  is,  and  time  out  of  mini  I 
^offi  heen,  a  court  of  record  of  our  lord  the  King  and  hii 
jufiiScd  un-  deceffors  Kings  and  Queens  of  England^  commonly  o 
derarre-  the  Mine  Law  Court,  for  the  trial  and  deten&iqi 
to?>earda?c°^  all  pcrfonal  actions  and  pleas  perfpnal  arifing  aocr 

»6th  Febru- 
ary ifTuing  out  of  a  court  held  Z4th  February;    held  that  the  procelf  was  Toid,  ai 
julHfication  bad. 

—A  Hirriff,  who  juftifies  under  a  returnable  writ,  muft  (hew  it  returned*  thNi| 
bailifis  need  not. 

«— Whether  it  be  not  neceffary  for  the  officer  of  an  inferior  court,  to  whom  ittpfi 
are  diredlcd,  to  ihew  a  precept,  under  which  he  juftifies,  returned  ?  Qu. 

—if  in  fuch  cale  he  do  not,  but  rely  merely  on  the  precept  itfelf,  whether  it  W 
fary  for  him  to  conclude  the  pica  prout  patct  per  recordum  ?  Qu. 

—But  it  he  do  (hew  the  return  us  well  as  the  precept,  the  plea  muft  fo  conclude. 

—When  an  officer  of  an  inferior  court  juilifics  under  a  precept  to  take  the  je 
A.  B.  in  exi  cution,  the  precept  and  return  are  not  merely  inducement  bat  of  tk 
itance  of  the  juftification. 

—  1  hough  an  officer  is  juftiflcd  in  acling  under  erroneous  precefs,  it  muft  be  itt 
%<herc  the  court,  out  of  which  it  is  iffued,  had  jurifdidion. 

—Defendant  jufli6ed  as  an  officer  of  an  inferior  court  fortryine  &c  canlettM 
mines  and  miners  within  a  certain  dtftrid ;  the  plea  was  holden  bad  becauft  it  di 
allege  that  the  defendant  below  was  a  miner  **  at  the  commencement  of  the  fitit  \ 
but  only  "  when  the  execution  iffued." 

—If  the  plaintiff  in  an  adion  in  an  inferior  court,  or  a  mere  ftraneer,  jnftify 
procci's,  he  mull  let  forth  the  proceedings  at  length,  otherwife  the  plea  is  bad  OS 
as  it  rci'pccis  him  but  the  olliccrs  of  the  court  alio  who  join  with  him  in  the  plea. 

—•  Whether  a  pcrfon,  who  ads  at  the  requeil  of  the  officers  and  in  their  aidy  i 
cutinfi:  (WU  proccf's  of  an  inferior  court,  be  fuch  a  ftranger  f  Qu. 

—Plea  cf  jufHficition  under  the  procei's  of  an  inferior  court  holden  "  at  the  fo 
J>.**  which  contains  many  thoufand  acre?,  without  ilatiug  in  what  particular  pact* 
Joreft  good;  fonib. 

{a)    7  Mod.  24?.    dtSt.  ed.  S.  C— This  is  faid,   in  the  Protbooe 
J)oc(juet  Roil,  to  be  entered  HiL  ii  Gto.  x,    RM  3x8,  and  319;  b 
/earching  it  appears  that  iVve  RoW  w^^  tvcNti  ca«T\td  \ti.    The  tianfd 
tiic  record  is  however  in  Tr,  13  ^  l^Gao,^,  K*U  ^v  B.  K, 
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IbppeniDg  within  the  faid  foreft  and  jurirdi£tion  of  the    1738. 
coMirtand  touching  the  mines  and  miners  thereof  there  <^^-y^o 
ludtobehdd  in  the  faid  foreft  on   Tuefday  in  every    Moksc 
night.    That  the  court  is  and  time  out  of  mind  hath    ^S^'J^^ 
I  hdd  before  the  conitable   of  the   caftle  of   5/.  Bri^    Jam*i. 
h  in  the  (laid  county  or  his  deputy  or  deputies ;  and  that 
le  the  time  when  &c.  at  a  court  of  record  of  our  faid 
the  King  held  at  the  faid  Forefl  of  Dean  in  the  county 
Ha  within  the  jurifdi£iion  of  the  faid  court  according 
t  caftom  of  the  faid  court  time  out  of  mind  ufed  and 
MCd  on   Tuefday  the  2:\ih  of  February    1735,    before 
m  Pjrki  Efquire  deputy  to  Earl  Berkeley  conftable  of 
aid  caftle  and  then  ftcward  of  the  faid  court,  there 
I  oat  of  the  faid  court  a  certain  precept  under  the  feal 
eiaid  court  bearing  date  '2.6th  of  February  ..in  the  fame 
direded  to  the  deputy  gaveller  of  the  mines  of  his 
ly'f  (aid  Foreft  of  Dean  and  alfo  to  the  faid  Fhilip  (he 
id  George  then  and  there  and  until  the  return  of  the 
^urfs  being  duty  gaveller  of  the  faid  mines  and  an  offi- 
lic  (aid  court  for  that  purpofe,  and  the  faid  Fhilip 
aUb  then  and  there  and  until  the  return  of  the  faid 
g  an  officer  of  the  faid  court  for  this  purpofe,)  by  which 
C  the  (aid  George  and  Fhilip  were  commanded  to  levy 
goods  of  the  plaintiff  then  one  of  the  faid  miners,   if 
ods  (hould  be  found  within  the  liberties  of  the  faid 
and  jurifdiction  of  the  faid  court,  the  fum  of  25/.  for 
which  the  faid  TVilHam  Symonds  then  one  of  the  did 
.  recovered  aeainft  him  by  judgment  of  the  fame  court 
ea  of  debt,  being  for  a  caufe  of  a£lion  arifmg  within 
ifdi£lion  of  the  fame  court,  and  that  they  (hould  have 
d  25/.  at  the  then  next  court  to  fatisfy  the  faid  d^^bt ; 
laid  precept  before  the  return,  namely,  on  the  2d 
•  1735,  was  by  the  faid  William  Symonds  delivered  to 
d  George  and  rhilip  to  be  by  them  executed  in  due  form 
%  by  virtue  of  which  precept  the  faid  George  7\xid  Phi- 
ifficers  of  the  faid  court,  and  the  faid  Chrifhpher  as 
rvantf  and  at  their  reque/l  and  in  their  aid  and  affillance^ 
ards  and  before  the  return  thereof,  viz.  on  the  faid 
March  1735  at  Torhly  within  the  jurifdiftion  of  the 
onrt  took  drove  and  led  away  the  faid  (ix  oxen  and 
nares  there  in  execution  for  the  debt  afurefaid,  and 
al  them  for  two  days  and  until  they  had   levied  the 
5/.  fo  recovered  \  as  it  was  lawful  &c.  and  the  faid 
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1738- 


Richard  Morse  again/i  George  James,  WitLl^ 
^ucf<uy!*     Symonds,  Philip  Elly  and  Christopher  Ca 

Nov.  afith,      i»£R  (»)• 

An  officer    J[  HE  Opinion  of  the  Court  was  thus  delivered  by     i, 

of  an  mfe-  *  ■  *       ^ 

rior  court 

may  juftiiy     JFilles,  Lord  Chief  Juftice.     «  Trefpafs.    The  , 
ading  un-  declares  that  the  defendants  took  drove  aiid  led  away  firi 
whiSi  is  on- ^11^  four  mares  of  the  plaintiff 's  and  detained  the  fiunt 
ljwda6U,  the  fpace  of  twodayS)  and  until  the  plaintiff  paid  to  the 
but  nor  un- fgj^^^^g  lo/.  10/.  for  the  redemption  of  the  faid 

dervM^pro*  J  * 

cefs  — £r-  damage  40/. 

row  in  pro-     The  defendants,  as  to  all  the  trefpafe,  except  the 
riorcourtr^"^^°8  and  leading  away  the  fix  oxen  and  four  maici 
cannot  be   detaining  them  two  days,  plead  not  guikv ;  and  as  to 
*"d  "*ft^     three  of  them  George  Philip  and  Chriliopber  plead  a  ff 
SHcn.6.  juflification ;    that  in  and  for  the  Fore/l  of  Dean  \ac\ 
c.  12,  and  county  of  Glouce/ler  there  is,  and  time  out  of  mind  ' 
^^        been,  a  court  of  record  of  our  lord  the  King  and  lui{ 
jul^i[^(.(^  un.  deceflbrs  Kings  and  Queens  of  England^  commonly 
derapre-   the    Mine  Law  Court,   for    the    trial    and    detei 
to?>cardatc^^  all  pcrfonal  actions  and  pleas  perfonal  ariiing 

t6thFebru-  -  J 

ary  iiTuing  out  of  a  court  held  Z4th  February;  held  that  the  proceli  was  void,  aill| 
jullification  bad. 

-—A  r.:criff,  who  juftifies  under  a  returnable  writ,  muft  (hew  it  returned*  iSbftm^. 
bailifis  need  not.  j 

«— Whether  it  be  not  neceffary  for  the  officer  of  an  inferior  court,  to  whom  ittpMi| 
arc  diredlcd,  to  fhew  a  precept,  under  which  he  juftifies,  returned  ?  Qu. 

—if  in  fuch  calc  he  do  not,  bat  rely  merely  on  the  precept  itfelf,  whether  it  bt  Otf 
fary  for  him  to  conclude  the  plea  prout  patet  per  recordum  ?  Qu. 

—But  if  he  do  (hew  the  return  as  well  a*)  the  precept,  the  plea  muft  fo  conclude. 

•—When  an  officer  of  an  inferior  court  juilifies  under  a  precept  to  take  the  gooli 
A.  B.  in  execution,  the  precept  and  return  are  not  merely  inducement  but  of  tfcci 
fiance  of  the  juftification. 

—  i  hough  an  officer  is  juftiflcd  in  acling  under  erroneous  precefs,  it  muft  be  ittati 
f^vherc  the  court,  out  of  which  it  is  iflued,  had  jurifdidion. 

—Defendant  jufli6ed  as  an  officer  of  an  inferior  court  fortryine  &c  rmfri  tMfM 
mines  and  miners  within  a  certain  diflri6i ;  the  plea  was  holden  bad  becaufe  it  dfcf  I 
allege  that  the  defendant  below  was  a  miner  **  at  the  commencement  of  the  fiut  bdM 
but  only  »*  when  the  execution  iflfucd." 

—If  the  plaiutifFin  an  adion  in  an  inferior  court,  or  a  mere  ftraneer,  jnftify  M 
procefs.  he  mutt  let  forth  the  proceedings  at  length,  otherwife  the  plea  is  bad  mCtf 
as  it  refpccls  him  but  the  officers  of  the  court  alio  who  join  with  him  in  the  pka. 

— •Whether  a  pcrfon,  who  ads  at  the  requeil  of  the  officers  and  in  their  aidy  iBfl 
cuting  ci<vii  proccls  of  au  inferior  court,  be  lucb  a  ftranger  ?  Qu. 

—Plea  of  jui^ficiition  under  the  procefs  of  an  inferior  court  holden  •*  at  the  foccft 
J>/*  which  contains  many  thoufand  acre?,  without  ftatiug  in  what  particular  pact  of  t 
Jorcft  good;  fomb. 

{a)    7  M^iL  24?.    (id.  ed.  S.  C— This  is  (aid,    in  the  Prothonottf 
J)oc(juet  Roil,  to  be  entered  Hil,  ii  Gto,  x.    Roll  3x8,  and  319;  bat 
/earching  it  appears  that  iVve  R(A\  w?i^  tieN^i  c^ti'v^d  in.    The  tnnfdrfC 
tiic  record  is  however  in  Tr,  lo  ^  l^Gso%i.  BaU  ^v  B.  ll« 
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Ijttwptf  and  conf<?quentIy  even  the  officers  9f  the  court    1738. 
Haotjuftiff  under  it.  u^^v^^^ 

iff  That  they  ought  to  have  concluded  their  plea  prout   Moeie 
litrrec9rdum^     l^at  this  is  neceflary  as  to  the  precept    _'^*'^ 
t\  Imt  if  not,  certainly  lo  as  to  the  return, 
dif,  Thatit  does  not  appear  that  this  precept  ifTued  in  a 
fevherein  the  court  had  a  junfdi£lion. 
tUjfi  That  Cbrifiopber  Carter  being  a  flranger,  cind  not 
Seer  of  the  courtf  ought  to  have  fet  forth  the  proceed- 
Kfarge ;  and  that  if  the  plea  is  bad  as  to  him»  the  other 
midants    haying   joined    in    the   plea   along    with 
ikirplea  likewife  mult  be  bad. 

lUfi  That  it  ought  to  have  been  (hewn  at  what  place  in 
jcoiar  the  court  was  held ;  and  that  faying  it  was  held  in 
faicft,  which  contains  at  lead  30,000  acres,  is  not  fuf^ 
it 

I  to  the  firft  obje£lion ;  it  depends  entirely  on  this,  whe* 
Ab  precept  were  void  or  only  voidable ;  if  voidable,  the 
Bl  might  juftify  under  it-,  if  void,  they  could  not.  It 
certainly  void,  if  it  be  not  amendable  The  qucftion 
4ae  is,  Whether  amendable  or  not  ?  If  it  be  amenda- 
itmuft  be  fo  by  the  flat.  8  H.  6.  c,  12  and  15.  And 
Ui  purpofe  the  counfel  for  the  defendants  cited  feveral 
I  but  the  words  of  thefe  (latutes  plainly  do  not  extend 
brior  courts.  For  they  only  fay  the  Kings  Judges^  and 
iwjfV  Juftices^  may  amend  \  which  words  have  always 
conftrued  not  to  include  the  Judges  of  thefe  inferior 
I.  The  cafes  cited  out  of  Cro.  Jac,  (a),  Cro,  Car,  {b\ 
'.  Jones  (r),  and  feveral  other  books,  are  all  of  amend- 
;  by  the  courts  of  WefiminJler^Hally  and  there  was  no 
nted,  nor  can  I  find  any,  of  fuch  amendments  made 
Tcrior  courts  (rf).  We  are  therefore  of  opinion  that  this 
ital  objedlioq. 

As 

^\A.  Jktplim  T.  Clerk ^  Cro.  Jac.  64;  and  Cgmyn  V.  Kyret0^ib.  162., 

Vid    Aylfer'j*rtb  v    ChaJnoeii,  Cr:  Car.  38 

Vic.  Smith,  V.   Harvvjref    Sir  T.  "'-ow   41. 

There  feemt  to  he  omc  confuGc.  in  the  book.s  refpcAing  the  opcra- 
thcfe  two  ftatutci  and  the  other  ft  tucc^of  amemlmcnt  and  jet  faii^. 

beridencly  a  diftiodion  in  the  pinning  of  the  different  Ibtutcs  on 

bj-rA ;  lo.ne  fpeaking  of  the  fuprrior  courts,  othcrg  cxtendinjf  to  in- 

cuurts  of  record.  The  ftatutt-s  8  Hen  6  *.  ii.  and  c.  15,  i])eak  of 
Ktng't  Judi^e*"  "  The  King's  JutMce**',  an«l  "  The  laid  Courts  (l) 
King."     The  ftat.    16.  and   17  Car,  1.  *.  S.  *»  cxpreftly  confined 


Which  mean  the  fupcrior  courU  at  fVeJIminfitr.    Vytt  a3^i  *  •  ^^^^ 
lad  Stylts  340.  ^ 
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^  Richard  Morse  agairi/i  George  James,  WaLl 
^ucf<uy!'     Symonds,  Philip  Elly  and  Christopher  d 

Nov.  a8th,      T£R  ^a). 

An  officer    J[  HE  opinion  of  the  Court  was  thus  delivered  br 

of  an  mfe-                        *  *       -. 

ri<Mr  court  .  .  .i 

may  juftiJy     JFilUs^  Lord  Chief  Juftice.      «  Trefpafs.     The  pbMJ| 
ading  uii-  Jcclarcs  that  the  defendants  took  drove  and  led  away  fizo 
vvhiSih on- and  four  mares  of  the  plaintiff 's  and  detained  the  fiunt. 
\j  voidable,  the  fpacc  of  two  dayS)  and  until  the  plaintiff  paid  to  die 
^.^"?J"^fendants  19/.  10/.  for  the  redemption  of  the  Cud 
ccfs-^Er-  damage  40/. 

rors  inpro-     The  defendants,  as  to  all  the  trefpafs,  except  the 
riorcottrtr^"^^"8  and  leading  away  the  fix  oxen  and  four  nuffCl 
cannot  be    detaining  them  two  days,  plead  notguiky;  and  as  to 
*"d"*ft^     three  of  them  George  Philip  and  ChriHopier  plead  a  ' 
S°Hcn.6.  juftification ;    that  in  and  for  the  Fore/l  of  Dion  itt, 
c.  12,  and  county  of  Gloucefter  there  is,  and  time  out  of  mind  " 
^^        been,  a  court  of  record  of  our  lord  the  King  and  hiij 
juftifitd  un-  deceflbrs  Kings  and  Queens  of  England^  commonly  < 
derai^re-   the    Mine  Law  Court,   for    the    trial    and    determiiipd 
to?iear*dafc°^  all  pcrfonal  actions  and  pleas  perfgnal  arifing  accmvi 

1 6th  Febru- 
ary iiTuing  out  of  a  court  held  Z4th  February;    held  that  the  proceli  was  void,  JUki 
jultitication  bad. 

—A  r.:criff,  who  juftifies  under  a  returnable  writ,  muft  (hew  it  retnmed*  iSbm/L 
bailiffs  nted  not* 

•—Whether  it  be  not  neceflary  for  the  officer  of  an  inferior  court,  to  whom  ittpM 
are  diredled,  to  ihew  a  precept,  under  which  he  jufti6es,  returned  ?  Qu. 

—if  in  fuch  calc  he  do  not,  but  rely  merely  on  the  precept  itfelf«  whether  it  Wm 
fary  for  him  to  conclude  the  plea  prout  patct  per  recordum  ?  Qu. 

—But  if  he  do  fhew  the  return  as  well  as  the  precept,  the  plea  mull  fo  cooclode. 

—When  an  officer  of  an  inferior  court  juilifies  under  a  precept  to  take  the  gosJ 
A.  B.  in  execution,  the  precept  and  return  are  not  merely  inducement  bat  of  tfccl 
fiance  of  the  juftification. 

—  1  hough  an  officer  is  juftiflcd  in  acting  under  erroneoui  preceft,  it  muft  be  i&a 
W<herc  the  court,  out  of  which  it  i»  iffued,  had  jurifdidion. 

—Defendant  juUi6ed  as  an  officer  of  an  inferior  court  fortryine  Buc  canlestsod 
mines  and  miners  within  a  certain  diilri6i ;  the  plea  was  holden  bad  becaufe  it  dU 
allege  that  the  defendant  below  was  a  miner  **  at  the  commencement  of  the  foit  Mi 
but  only  "  when  the  execution  iffued." 

—If  the  plaintiff  in  an  adion  in  an  inferior  court,  or  a  mere  finneer,  jnftify  ■ 
procefs.  he  muil  let  forth  the  proceedings  at  length,  otherwife  the  plea  it  bad  noci 
as  it  rel'pcds  him  but  the  officers  of  the  court  alio  who  join  with  him  in  the  plea. 

— 'VVheilKr  a  perfon,  who  ads  at  the  requeil  of  the  officers  and  in  their  aid,  il< 
cuting  (ivii  procels  of  an  inferior  court,  be  luch  a  (Iranger  ?  Qu. 

—Plea  of  juftiiic.ition  under  the  procefs  of  an  inferior  court  holden  "  at  the  feed 
J>.**  which  contains  many  thoufand  acres',  without  flatiug  in  what  particular  pact  ef 
Joreft  good;  fonib. 

{a)    7  M-^d.  24  <r.    dd.  ed.  S.  C— This  is  (aid,   in  the  Prothooota 
Doc(juct  Roil,  to  be  entered  Hit,  ii  Gto,  x,    RoU  3x8,  and  319;  bat 
fcarching  it  appears  that  iVve  Ro\\  w%%  wcNti  c;vtx\!(,d  \n.    The  tianfcrif 
the  record  is  however  u\  Tr.  lo  &.  l;^Oso.^,  B.«l%  ^v  J^-  ^» 
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WlwasTCtumed^  but  his  bailiff  or  officer  need  not :  and  fo    1738. 
Uicxpceftly  laid  down  in  the  cafe  of  Briton  v.  Co/e^  Saii.  Ux^v^O 
ftjQ^    But  whether  or  no  thefe  officers  muft  be  confidered   Morsk 
pi  the  foot  of  the  iheriffj  as  being  the  immediate  officers  to  j^j^^ 
ikn  the  Court  dire&s  the  precept  (a),  (as  was  infilled  on 
f  Bj  Brother  -Eyre)  we  need  not  determine  at  prefent,  be- 
■ife  the  defendants  have  a&ually  taken  upon  them  to  fet 
fA  die  Tctom  in  this  cafe. 


it  WI8  £ud  that  the  precept  and  return  in  this  cafe  are  only 
liodocement  to  thejuftificatioo ;  and  where  a  matter  of  re- 
■dis  infifted  on  only  by  way  of  inducement,  the  plaintiff  or 
jrfcodant  who  infills  upon  it  need  not  conclude  prout  patet 
m  lecordoni.  And  feveral  cafes  were  cited  to  this  purpofe, 
InicBiarly  die'  cafe  of  Wattes  t.  Briggs  reported  in  2  Salk. 

S.and  5  Mod.  Z  {b).     We  admit  the  rule,  but  we  think 
io  the  prefent  cafe  there  is  no  colour  to  fay  that  the  pre* 
ijgt  and  return  are  only  matter  of  inducement ;  they  are  the 
fobftance  of  the  plea,  and  the  only  matter  that  is  in* 
00  by  the  defendants  for  their  judification.    In  the  cafe 
Wmies  T.  Briggs f  which  was  an  adion  of  debt  on  an 
the  judgment  and  execution  might  with  fome  pro- 
be (aid  to  be  only  inducement,  the  efcape  being  the 
of  the  aAion :  but  it  is  impoffible  to  think  that  my 
Ch.  Joft.  Holt  ihould  fay  what  he  is  reported  to  have 
obiter  in  that  cafe^  «  In  an  aflion  of  debt  on  a  judg- 
iihejiuigment  is  only  inducement ^  and  therefore  the  plaintiff 
not  conclude  prout  patet  per  recordum.     If  the  judg- 
indeed  be  only  matter  of  inducemei^t  in  an  aflion  of 
OQ  the  judgment,  then  the  precept  in  this  cafe  may  be 
inducement;  nay  it  will  be  impoffible  that  a  record  can 
tiofifted  on  in  any  cafe  whatfoever  but  it  mud  be  by  way 
ineement*     But  this  mud  be  the  miftake  of  there- 
(r)y  for  Lord  Holt  could  not  fay  fo  abfurd  a  thing. 

1)  tf  dut  had  been  odIt  a  writ  on  mefne  procefs,  it  feemt  that  thefe  offi- 
have  fliewn  that  it  was  returned,  Kirke  v.  Atkins^  Tr.  1 4  Car,^ 


I  Mr.  563.  //.  18  ;  and  FrnwtoH  v.  Blrwetty  I  Ld.  Raym.  634  ;  in  the 
|cr  of  which  tbii  reafon  u  giTen,  **  Que  il  mefme  eft  Tofficer  que 
ceo  ictomer,  et  eft  come  vifcoant  deius  ceft  jurifdidlion/' 

t  Ld.  JKtfT*.  3$»  S.  C. 

And  chia'it  not  mentioned  in  the  report  of  the  cafe  in  SalkeU  or  Lord 


As 
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Richard  Morse  again/i  George  James,  VfvLiM 
^ucfday!*     Symonds,  Philip  Elly  and  Christopher  QA 

Nov.  afith,      T£R  ^a). 

Ao  officer    J[  HE  opinion  of  the  Court  was  thus  delivered  by     - 

of  an  infc-  *^  s      ^ 

riiMT  court 

may  juftity     JFilles^  Lord  Chief  Juftice.      «  Trefpafs.    The  _ 
ading  un-  declares  that  the  defendants  took  drove  and  led  away  fix, 
whiciihon-'^iid  four  mares  of  the  plaintiff 's  and  detained  the  fiunt 
I7  voidahu,  the  fpace  of  two  days,  and  until  the  plaintiff  paid  tode 
5°^' "?' "°"  fendants  loA  10/.  for  the  redemption  of  the  faid 

dervM^pro*  J  * 

cefs— £r-  damage  40/. 

rors  inpro-     The  defendants,  as  to  all  the  trefpafs,  except  the 
^^|."^^  driving  and  leading  away  the  fix  oxen  and  four  marei 
cannot  be    detaining  them  two  days,  plead  not  guikv ;  and  as  to 
*"d  "*ft^     three  of  them  George  Philip  and  Chriffopier  plead  a  fj 
s°Heii.  6.  judification ;    that  in  and  for  the  Fore/l  of  Deam  m 
c.  12,  and  county  of  Gloucejler  there  is,  and  time  out  of  mind  ~ 
^offi        ^cn>  ^  court  of  record  of  our  lord  the  King  and  hii; 
juaiScd  un- <leceflbrs  Kings  and  Queens  of  England^  commonly 
dcraprc-   the    Mine  Law  Court,  for    the    trial    and   deteri 
tobcardafc^^  all  pcrfonal  adions  and  pleas  perfpnal  arifing  accn| 

a6th  Febru- 
ary ifiuing  out  of  a  court  held  Z4th  February;    held  that  the  proceli  was  Tmd,  jall 
juitification  bad. 

—A  fweriff,  who  juftifiei  under  a  returnable  writ,  muft  (hew  it  retnmed*  thoi^ 
bailiHs  need  not. 

«— Whether  it  be  not  neceffary  for  the  officer  of  an  inferior  court,  to  whom  ittpMI 
arc  dire<5lcd,  to  ihew  a  precept,  under  which  he  jufti6es,  returned  ?  Qu. 

—If  in  fuch  cafe  he  do  not,  but  rely  merely  on  the  precept  itfelf^  whether  it  W  Ml 
fary  for  him  to  conclude  the  plea  prout  patct  per  recordum  ?  Qu, 

—But  if  he  do  flicw  the  return  as  well  as  the  precept,  the  plea  muft  fo  ccmclilde. 

—When  an  officer  of  an  inferior  court  juftifies  under  a  precept  to  take  the  gooil 
A.  B.  in  execution,  the  precept  and  return  are  not  merely  inducement  bat  of  tfcc4 
fiance  of  the  juftification. 

—  1  hough  an  officer  is  juftiflcd  in  acting  under  erroneous  precefs,  it  muft  be  ittSi 
fk<herc  the  court,  out  of  which  it  it  iflucd,  had  jurifdidion. 

—Defendant  juilified  as  an  officer  of  an  inferior  court  fortryine  &e  canfettoicl 
mines  and  miners  within  a  certain  diflrid ;  the  plea  was  holden  bad  becauft  it  dU  : 
allege  that  the  dcfeiidant  below  was  a  miner  *<  at  the  commencement  of  the  fiiit  bdl 
but  only  «  when  the  execution  iffucd." 

—If  the  plaintiff  in  an  adion  in  an  inferior  court,  or  a  mere  ftraneer,  joftify  M 
proccl's.  he  muit  let  forth  the  proceedings  at  length,  otherwife  the  plea  is  bad  noCi 
as  it  rcl'pecls  him  but  the  ofTiccrs  of  the  court  alio  who  join  with  hun  in  the  plea. 

— 'VVhetlijr  a  pcrfon,  who  acts  at  the  requell  of  the  officers  and  in  their  aid,  iBC 
cuting  c'imH  proccls  of  an  inferior  court,  be  fuch  a  flranger  ?  Qu. 

—Plea  of  jufHfication  under  the  procei'sof  an  inferior  court  holden  '*  at  the  ford 
J>.**  which  contains  many  thoufand  acre?,  without  ilatiug  in  what  particular  pact  ef 
Jorcft  good;  fomb. 

{a)    7  M'aL  24 r.    dtSt.  ed.  S.  C— This  is  (aid,   in  the  Prothonotai 
Docouct  Roil,  to  be  entered  HiL  11  do,  x,    RoU  318,  and  319;  bat 
fearching  it  appears  that  the  RoW  ns^i^  ucn^i  caxi'v^d  \ti.    The  tranfcrifl 
the  record  is  however  in  Tr.  i^  ^  l^Gso.^.  KaI«  vv*  ^<  ^* 
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^kii  laid  in^e  cafe  of  Briton  v.  Cole  before  cited  that  the    1738. 
feemcd  to  hold  <<  that  if  one  come  in  the  aid  of  the  u^^-v^N^i 
and  at  hU  requeft  he  may  juftify  as  the  officer  himfelf    ^  .**e 
do."    But  if  thi^  be  underftood  generally,  I  doubt  whe-    ff^'^g. 
tllns  be  law ;  foV  a  diftin£iion  (I  think)  ought  to  be  made 
an  officer  who  executes  a  civil  procefs  and  a  peace 
rho  may  command  ^ny  one  to  aflilt  him.     But  how- 
as  there  is  no  occaGon,  we  give  no  opinion  at  prefcn( 
klUs  point. 

|Ror  need  we  give  any  opinion  on  the  fifth  obje£lion,  that 
"  HOC  particularly  alleged  where  the  court  was  holden  &c : 
are  rather  inclined  to  be  of  opinion  that  it  is  well 
as  it  is»  and  that  there  was  no  occafion  to  fet  forth 

tlar  place  in  the  foreft  where  the  court  was  holden. 
by  leafonof  the  three  firft  obje(^ions,  we  arc  alfpf 
that  judgment  ought  to  be  for  the  plaintiff." 


•lA  HoDGSKiN^  Thomas  Hodgskin,  and  Rich-  m.  1%  g.  «. 
PiCKWORTH,  agamjl  John  C^^eenborough.   Nov.i6tii. 

•OVEN ANT.     The  plaintifi^s  fet  forth  an  indenture  if,  tp  cove- 
'  between  the  plaintiffs  and  one  Prifcllla  Brown  dc-  ^^^^^^  °°^ 
and  the  defendant,  dated  the  liioi  May  1721,  where-  certain ^c- 
_j  plaintiffs  and  the  faid  Prifcilla  demifed  to  the  defcn-  mifes  dc- 
icTcral  barns  out-houfes  ftable$  and  other  buildings,  and  ^^^ndan^- 
igft  the  refl  a  kiln,  and  feveral   parcels  of  land  with  plead  that 
appurtenances^  to  hold  from   the  25  th  of  iifjrr/^  then  ^hc  plaintiff 
ptil  for  the  term  of  fifteen  years  under  the  rent  of  13/.  caufc^of  ac- 
payable   at  Michaelmas  and    Lady-day  i  and  the  de-tion accrued 
t  covenanted  to  keep  all  and  fingular  the  premifes  in '"'^'''^  ""*' 
I  repair  and  to  leave  them  fo  at  the  end  or  fooner  ^tx.zx'tic'prcm",jr^s 
on  of  tlic  term.  audcx^diu 

)iim,  the 

plaintiffs  then  fet  forth  that  the  defendant  entered  by  „,ay  reply 
of  the  faid  indenture  and  was  pofTefl'cd  of  the  pre- thut  A^ //y 
and   that  whilft   he  was  fo  poffelTcd  and  during  ^^"^^l^^i^ 
Juance  oi  the  faid  demife,  v/z.,  on  the  id  o(  February  {ornyti  S<c. 
Is  he   permitted   and  fufFered  the  cowhoufe   and  barn  to -^^-J^^  ^^ »JJ 
Out  of  repair  and  feveral  other  parts  of  the  buildings  and  tenant  fiir 

not  repair" 
fercral  prcmifcs  the  defendant  cannot  pUad  an  cxpulfion  by  the  plaliit iff  from  pari, 

K  the 


tjo  MICHAELMAS  TERM.  12  Geo.  IL    C  F. 

1738.  the  kiln  in  particular,  (particularly  fpecifying  the  bo 
K^^r^*^  and  the  repairs  that  were  wanting,)  and  that  he  pet 
HoootciNand  fuffered  all  the  faid  buildings  before  fpecified  to: 

<^1^.  *"^  continue  fo  out  of  repair  to  the  end  and  expiiat 
BOROUGH,  the  faid  term,  and  left  the  famefo  out  of  repair  |  a 
to  his  covenant  &c: 

Tli^  defendant  pleaded  to  the  whole  declaradon  tl 
fore  the  fuffering  any  of  the  faid  premifes  to  be  fo  oat 
pair  as  in  the  dedaration  mentioned  and  before  the  fii 
of  tebruary  1735*  viz.  on  the  I  ft  of  May  1 730  the 
tiff*  Letitia  entered  into  the  faid  kiln  parcel  of  the  iai 
mifes  fo  demifed  and  a  great  part  thereof,  to  wit,  on 
part  thereof  pulled  down  and  him  the  faid  defendan 
the  faid  kiln  and  from  the  ufe  occupation  and  poj 
thereof  eiq>elled  and  iimoved  and  the  faid  defendant 
pelled  and  amoved  from  thence  to  the  end  and  expirat 
the  faid  term  held  out  &c ;  and  this  he  is  ready  to  verii 

The  plaintiffs  replied  that  the  faid  Lethia  did  not 
amove  and  hold  out  ,the  faid  defendant  from  the  (aid  ki 
from  the  ufe  occupation  and  poffefTion  thereof  in  n 
and  form  as  the  faid  defendant  hath  above  alleged  1 
chiding  to  the  country. 

The  defendant  demurred^  and  (hewed  for  eaufe  < 
murrer  that  the  plaintiffs  by  their  replication  put  it 
matters  not  ifluable  or  triable  by  a  jury,  and  that  the 
cation  was  infufficient  &c  {ay 

Judgment  (*)  for  the  pkii 

{a)  The  caie  wts  argoed  hj  Beetle  S«r}t.  for  the  defendant,  and 
Sei^t  for  the  pUintiffs.  1  he  former  contended  that  the  entrr  Ind 
,  down  >vcre  the  material  parts  of  the  plea^  and  fhould  therefore  hai 
trayerfed ;  and  that  the  matter  denied,  the  expulfion,  was  only  a 
fion  of  kw  from  the  entry  &c .  And  he  cited  i  i?«/.  jukr.  ^Oj.  a. 
Cberhurne-^  Rye^  Cro  EHk.  34I  ;  Cihell  y,  HUJ,  I  Lfwt,  ItO;  It  Mi 
Alien  V.  Hfrve^  cited  in  Hardr,  70.;  Rafl,  1 75.  h,;  RUimf.  J^ 
Brotvnl  Entr,  'So.pl,  il$;  and  Caritb  s .  Read,  Afivr  4^4.  pOTtb 
tifi*  were  cited  Reynolds  v.  Suckle^  Hob.  yifi  I  Roper  y.  LUmi  ^  j 
14*  ;  and  Barier  v.  flettvell^  CoS    70.  — V-^ 

fbj    I  he  reafons 
9Villej*s  note  book 
book 

^   "  milei,  Ld    Ch.  Juft. Thin  ii  ar  adion  of  fove^ot  Ml 

^  in  which  the  defendant  covenants  to  keep   certain  premilea,  of  wfc 

kiln  is  one,  in  repair  ;  the  breach  is  for  not  repairing  «  ffreat  mm 
at  well  at  the  kiln.    The  defeodant  pleadi  one  plea  to  tbe  wbolC«S 


V,  rtettvett^  Kjodtf    70. 

IS  eiven  by  the  Court  do  not  app^v  in  Lof4 
;  tJie  following  note  is  taken  from  Mr.  loft.  JT.  A 
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WtldB»  entered  into  the  k^In   and  expelled  the  defendant  from  the    T7.9R 
i  occupation  thereof.     The  plaintiffs  reply  that  the  defendant  did      ^_  * 

Ci  bin^  in  manner  and  form.    Now  thv  is  certainly  a  matter  tra-  ^•^^^'f^^ 
:  if  every  entry  and  nulling  do^im  be  an  expulflon,  theexpulfion^<>P<>s>^i>' 
icrfrble;  mndo  &  forma  put  the  whcle  in  ifluc.    A  man  is  only  ob-     ogaiftfl 
Mtravcrfe  a  material  part  of  the  plea ;  the  expulfion  here  is  the  only   QH'5''' 
Mnrial;  neither  the  eetry  or  pulling  dovn   is  an  expuliion(i)      ifBokoioii. 
been  for  not   repairing  the  kiln  only,  it  might  have  qeen  an  excufe : 
it  ia  pleaded,  the  plea  is  no  anfw^  to  the  declaration }  and  the  re- 
Miagnoa. 

Jodg^  were  alfo  of  the  fame  opinipn.*' 


la  Tmyhr  ▼.  C«U,  %  Durn/.  t5*  £afi.  39a,  (the  judgment  in  which  cafe 
Enned  in  the  Exche'quer-Chamtier  on  error,  f  /f.  Bi.  Rep.  ^5$.)  it 
■Ucn  that  m  tre/pafi  for  breaking  and  entering  the  pbintifTshouie 
Kyelltng  hini  there  from  the  breaking  and  entering  arc  the  t;iil  of  the  • 
I,  lad  the  ezpnUion  only  matter  o(  aggravation ;  that  therefore  a 
OKspn  as  to   the  breaking;  and  entering  covered  the  wh<ile  declare- 

mti  that,  if  the  plaintiff  meant  to  infiit  on  the  expulfion  as  making 
fodut  a  trefpafler  ab  initio,  he  ihould  infill  on  that  by  a  rculicatioQ 
|nr  affignnient«  , 

n^iLLiAM  Eaton  againfi  Robert  Southby, 

Saturday, 
[T.    10&  II  Geo   2.      Rol.  230I9  2.]  Feb.  loth. 

I 

H£  opimoQ  of  the  Court  was  thus  given  by  Pleading 

'iKv  I4d.Ch.Juft.      <«  Replevin  for  feventy  cocks  .orJawtuUy 
bpf  wheat  xaken  31ft  Ji^/y  iTi6.  poffeffed 

/kc.  as  te- 

be  defendant  avow?  taking  them  becaufe  the  locu?  in"^g''^^*^^ 
contains  ten  acres  of  land,  and  that  before  the  taking,  toiufficient 
29th  jipril  1736  the  defendant  was  feifed  of  a  mcfTuage  averment 
uehuntdred  and  one  acres  of  land,  of  which  the  faid  ten  ^^^^^^^^^^ 
I  were  parcel^  i^.i  fee ;  and  that  being  fo  feifed  before  the  will  ^c— 
vhco  &c,  to  wit,  the  fame  day  and  year  he  demifcd  the  ^^cading 

•    •      •       '  *        '    7  that  com 

which  had 
at  v^  left  on  the  ground  until  it  was  fit  Sn  a  courfe  of  hufb^ndry  to  Sc  cnrried  i» 
Xt,  without  faying  how  long  it  remained  there;  the  rcarona!)!enefs  of  the  time 
a  ^ael^ioo  of  i^A  for  the  jury,  and  not  a  ^uei^ion  of  l.iw  for  rhc  Court. 
iood«are  bound  by  the  delivery  of  the  fieri  facias  to  the  Ihcriff;  and  t)iereforc  h? 
ncvte  the  writ  notwithftandipg  the  death  of  the  party  aft  J-Wards  and  before  the 
»«fit. 

f  the  eftate  of  a  lenant  at  will  be   dctcnnincd  either  by  his  death  or  b^  tlic  z€t  of 
idkvd,  he  or  hit  executors  may  reap  the  corn  lowii  by  him. 

lid  therefore  the  corn  fown  by  a  tenant  at  will  (who  died  before  harvcft )  pnd  pur- 
I  by  aaother  pciibn  cannot  bediftraincd  by  the  landlord  fur  rent  due  tu  hiiu  irom 

nt  tenant, 
er  go<K!a  taken  in  execution  can  be  diftraine;}  for  nnt  P  Qq. 
ether  an  a^ton  be  real  or  perfonal  depends  on  the  thing  to   be  recovered  by  it, 
•t  en  the  nature  of  the  defence;  and  therefore  a  replevin  i«  a  ^ctCuiuI  adion, 
I  the  title  to  land  be  brought  iu  queilion. 
7  MU  ^jl.  8ro.  edit.  S.  C. 


1 
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1738,9.  faid  tenements  to  Thomas  Dunjby  to  hold  from  thence  ft 

i*-^v^O  year  at  the  rent  of  ^15/.  a-year  payable  quarteriyi  th 

Eaton    payment  to  be  made  on  the  2 1 ft  of  July  next ;  that  byi 

SooTHBT.  ^^  ^^  ^^^^  demife  the  faid  7*.  Dunjby  entered  and  waif 

ed  ;  and  becaufe  3 1/.  5/.  of  the  faid  rent  for  one  quara 

on  the  faid  21ft  of  jfuly  was  in  arrearhe  diftrained  theli 

cocks  or  (hocks,  being  on  (he  premifes,  for  the  {aid  re 

The  plaintiff  pleads  in  bar  to  the  avowry  that  bcfo 
time  when  &c,  to  wit,  //.  9  Geo.  2.  one  Henry  Ln^ 
covered  a  judgment  in  B.  C.  again  ft  one  G.  Sandert 
debt  of  200/.  and.  50/.  damages ;  and  that  ^terwards,  t 

•  on  the  1 2th  of  February  9  Geo.  2.  a  fieri  facias  iflued  i 
the  faid  court  direfted  to  the  flieriff  of  Oxford/hire  to  te 
faid  debt  and  damages  on  the  goods  of  the  faid  G.  & 
which  writ  was  returnable  craftino  Afcenftofiis.  And  the 
tiff  further  pleads  that  afterwards,  to  wit,  224  March 
following  the  faid  writ  was  delivered  to  the  flieriflFof  0 
Jhire  to  be  executed,  and  afterwards  the  faid  G.  SanJers 
and  afterwards  and  before  the  faid  time  when  &c.  viz. 
of  April  then  following  feven  acres  of  the  premifes  i 
been  /own  with  wheat  by  the  faid  G.  Sanders  in  his  lil 
and  the  faid  G.  Sanders  at  the  time  of  the  faid  fowing  i 
been  lawfully  pofTefled  cf  the  faid  place  &c.  as  tenant  a 
to  the  faid  Robert  (the  defendant)  and  alfo  at  the  time  • 
death,  the  faid  iherifF  before  the  taking  &c.  to  wit  c 
15th  of  April xhtvi  next  feifed  and  took  in  execution  b 
tue  of  the  faid  writ  the  faid  wheat  fo  growing,  and  aftcff 

'  and  before  the  time  tsfr.  Wz.  23d  of  April  fold  the 
wheat  to  the  plaintiff  in  further  execution  of  the  faid 
whereof  the  defendant  then  and  before  the  time  who 
had  notice  -,  and  that  the  plaint! if  being  fo  poiiefled  am 
tjtled  did  fuffer  the  faid  wheat  to  grow  on  xhzplaci  vJm 
until  it  was  ripe  and  fit  to  be  cut ;  and  afterwards  *an 
fore  the  time  when  &c.  viz.  29th  of  July  nextthjpl 

•entered  into  the  premifes  in  order  to   cut  the  wheat 
then  ripe  .and  fit  to  be  cut,  and  did  cut  the  fame^  and 
it  into  cocks  or  fliocks,  whereof  the  faid  fevcnty  cockl 
parcel ;  and  the  faid  cocks  or  (hocks  being  to  cut,  the  ] 
tiff  fuffered  the  fame  to  lie  on  che  faid  feven  acres  uni 
fame  in  a  courfe  of  hu(bandry  was  fit  to  be  carried  a 
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die  £iid  wheat  being  fo  cut  and  lying  on  thepremifes  1738,9. 
'  it  was  fit  to  be  carried  away  according  to  the  courfe  of  v.««^v^^^ 

dry,  the  defendant  of  his  own  wrong  took  and  dif-    Eaton 
the  lame  under  pretence  of  a  diftrefs,  the  faid  wheat    '^"'"^ 

dme  of  fuch  diftrefs  not  being  fit  to  be  carried  away       ^"■'^• 

*  ig  to  the  courfe  of   hufbandry.     And  the  plaintiff 
fiuth,  that  at  the  time  of  the  faid  diftrefs  there  were 

goods  on  the  premifes  fufficient  to  anfwerthe  value  of 
£ud  rent  I    and  avers  the  identity  of  the  wheat,   and 

judgment. 

^To  this  plea  the  defendant  demurs  generally ;  and  the 
joins  in  demurrer. 

.And  finreral  objections  (/x)  were  taken  by  the  defendant 
pica. 
F,  That  it  is  not  fufficiently  fet  forth  that  G.  Sanders  was 
at  will  to  the  defendant. 
;ld/f,  That  it  ought  to  have  been  particularly  (hewn  how 
the  wheat  remained  on  the  land  after  the  cutting^  that 
Court  might  judge  whether  it  were  a  reafbnable  time 


i^jy  That,  G*  SancUrs  dying  before  the  goods  were  taken 
"^fimie  of  the  fieri  facias,  the  execution  was  not  well  ex- 
I,  for  that  it  could  not'be  executed  after  the  death  o£ 

party- 

4t&/jr,  That  though  the  corn  had  been  legally  taken  in  exe- 
I,  yet  that  it  being  fufFered  to  remain  on  the  lanj}  was 
;to  bediftrained  for  rent. 

As  to  the  firft  objection ;  ^e  are  of  opinion  that  it  is 
itly  fet  forth  in  the  plea  that  G.  Sanders  was  tenant 
will  at  the  time  of  fowing  the  corn  and  alfo  at  the  time 
Us  death.  If  this  indeed  were  otherwife,  it  would  be 
objection  in  fubftance  and  not  form  only,  and  confe- 
itiy  might  be  well  taken  advantage  of  on  a  general  de- 
For  the  whole  merits  of  the  plea  depend  on  G. 
r's  being  tenant  at  will  &c ;  if  he  were  not  fo,  the 
plea  is  at  an  end.  But  pleas  muft  be  conftrued  ac« 
Ig  to  a  common  intent ;  and  a  man  muft  ftrain  indeed 

(«)  Thii  cafe  wat  twice  argued  ;  the  ^rft  time  on  the  ift  of  May  1738 
f  Bt'feii  Serjt.  fcir  the  defendant,  and   tVrjgbt  Sert.  for  the  plaintiff; 
■4  00  the  19th  of  Jmme  17  38  by  Skianer  King's  Scrjt.  for  the  former  and 
fy*  Kkg't  Serjt.  for  the  latter. 

to 
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1738^5).  fo  fay  tnat  this  plea  does  not  plainly  intend  that  G.  &m| 

Cx^v^o  was  tenant  at  will.    The  word  as  tenant  at  will  aflbidi 

Eaton    objeAion  J  it  being  the  conftant  method  of  pleading  di 

^ti^Tidir  ^^"  ^^  feifed  in  his  dCmcfne  as  of  fee.     The  other  in 

'  *«  having  been"  we  think  likc>^ife  welletiough.     The^ 

^<  being  (a)**  would  have  been  the  tnore  common  exprefi 

but  as  this  part  of  the  plea  relates  to  the  time  pafti  we 

/  of  opinion  that  the  word^  <<  having  been"  are  more  pro 

than  the  word  <*  being.*^ 

As  the  diftindiion  b^ti(reen  reail  and  perfonal  a£tionS|  \ 
that  a  replevin  is  to  be  confidered  either  as  a  real  or  perfi 
a£lion  according  as  the  defendant  (hall  happen  10  avoW| 
is  laid  down  in  Finches  Law,  p.  316.  (h)j  and  in  fome  ot 
book^,  we  think  that  it  is  a  dilHndion  that  will  appetf 
examination  to  be  without  foundation.  For  an  zOtkm 
either  real  or  perfonal  according  as  the  thing  to  be  reoove 
by  that  af^ion  ib  cither  real  or  perfonal  \  and  as  nothing  t 
is  real  can  bd  recovered  by  tliis  a£lk)n,  be  the  recov 
what  it  willy  it  cannot  be  confidered  as  a  real  aAion. 
the  nature  of  the  defence  would  make  a  difierence,  wB& 
of  trefpafs  wherein  the  title  of  land  is  brought  in  quefli 
by  the  plea,  and  a£kions  of  debt  for  rent  wherein  the/ti 
of  the  land  may  Come  in  queition,  nay  eiren  adliont 
debt  on  a  bond  ugaind  an  heir  where  riens  per  difcenl 
pleaded,  muil  be  couiidered  as  real  ad^ionsj  which  yet  wd 
bfcmoftabfurd.  *  . 

As  to  the  fecond  objedtion,  that  it  ought  to  havfcic 
|)articu]arly  fet  forth  how  long  the  corn  lay  on  the  lanti  at 
It  was  cut,  that  the  Court  might  judge  whether  it  wcvj 
reafonable  time  or  not ;  we  think  alfb  that  this  obje£B 
will  not  hold.  For  though  it  is  faid  in  Co  Lit.  56.  *.  d 
in  fome  g^ieo  the  Court  mud  judge  whether  a  thing  be  ic 

(a)  ".  Beings*  hu  been  holdcn  to  be  ^n  averment  even  in  crivumlf 
ceedings;  ^.  v.  Mo9r,  %  Mo  J,  Ix8;  ^.  v.  B9\aU,  %  Bftmr,  834;  udJb 
Mootie,  %  Bun.  864.     Sc«  Miady.  Rotinfin^  M,  17  G.  i.*f^. 

{b)  It  U  oblervable  of  the  two  authoritier,  xtferred  to  by  FuiA\bl% 
port  of  his  opinion,  ihat  '*  a  rtplevin  for  goods  dtftrained  which  accaiA 
to  the  nature  of  the  plea  mioiitered  by  the  partes  growcth  to  be  «ith4 
real  or  perfonal  plea,'*  that  the  firll  F,  N,  B.iSS-  to  160.  is  cntirelj  fi 
on  the  lubjed,  and  the  other  4  H.  6,  30  is  only  an  argument  of  cmM 
C6uefinore  wKo  ufed  it  not  bting  appointed  a  Judge  until  I43a9  wWch  ^ 
aire  years  after  the  4 /f^A.  ^. 
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or  not,  as  in  cafe  of  a  reafonable  fine,  a  reafonable  1738,9. 
!,  and  the  like,  it  is  abfurd  to  fay  that  in  the  picien(  w^^^v^o 
^  the  Court  (a)  mud  judge  of  the  reafonablenefs  i  for  if   £atom 
1^  it  ought  to  have  been  fet  forth  in  the  plea  not  only  hoMf*  ,  "^^"J^ 
If  die  com  lay  on  the  ground,  but  likewife  what  fort  of  ^®'''^"*^' 
pBMa  there  was  during  that  time,  and  many  other  inci- 
WSi  which  would  be  ridiculous  to  be  inferted  in  a  plea, 
fe  are  of  opinion  therefore  that  this  matter  is  fufficietitly 
bred,  and  that  the  defendant  might  have  traverfed  it  if  he 
id  pleafed ;  and  t^^en  it  would  have  come   before  a  jury> 
k>  upon  hearing  the  evidence  would  lu^ve  been  the  proper 
i%esof  it.  . 

.Tlurdly  \  As  to.  what  we  fa^  that,  the  party's  dying  before 
a&ual  execution  of  the  fieri  facias  by  the  fheriff,  the 
could  not  take  the  com  after  the  death  of  G.  Sanders^ 
are  of  opinion  that  the  law  is  otherwife.     As  to  what 
i£ud  in  anfwer  by  my  Brother  Ejre  that  it  has  been  hoi* 
generally  that  if.  the  party  dif,  after  the  tefte  and  before 
Rtum  of  the  writ,  the  writ  notwithitanding  may  be 
"^ed«  wc  give  no  opinion  for  if  G.  Sanders   had  died 
the  writ  had  come  to  the  hands  of  the  ftierifF  (^),  it 
have  admitted  of   fome  doubt.     But  we  think  that 
is  no  doubt  here,  it  being  exprefsly  alleged  that  the 
facias  was  delivered  to  the  (heri/F  before  the  death 

fn  Metcalf,  ▼.   HflU,  and  ApfUtom  V.   Sv/eetapf>U,   tt.  %%  G,  %,  an4  , 

w4  H.%1  G,  ,%.  if.  A.  where  tnfe  queftion  was  what  was  a  rcafodabld 
»it..io  which  a  banker's  check  ihoiild  be  prefented  for  payment  hi  . 
Ufnac  of  the  }udgi»  laid  that  *'  what  was  a  reafonable  time  was  a 
of  Jaw;"  and  they  wifhed  the  jury  to  confider  a  check  prefented 
a  reaibojble  time,  if  prefented  on  the  day  next  after  that  on  which 
ta  ffiven :   after  four  trials  however  the  verdict  of  the  jury  prevailed, 
Vhica  it  was  decided  that  tlie  plaintiffs  had  made  the  check  their  own,, 
iRprefcntin;  it  "n  the  day  when  it  was  given,  the  bankers  flopping 
licBt  the  nctl  day.  .'■.'■ 

W  in  a  fabicqiien^  eafie,  Ti§dalr  JSrovfa,  t  2>.  IS^  J.t68.  Lord  iVftf/i/- 
'kid  "  Wh^t  is  reafriiable  notice  (by  the  holder  of  a  bill  of  exchange  to 
'4tawcr  or  iodorfcr  that  it  is  diihonoured  by  the  acceptor)  is  partly  a 
iioe  of  fad  and  partly  •*  queftion  of  law.*'  So  in  Bell  v.  IVardell,  S* 
0.  B.  C.  f.f,  where  a  cuftom  was  pleaded  that  the  inhabitants  of  a  town 
lit  walk  or  ride  over  certain  ciofcs  of  arable  land  at  all  feafonable  timea 
jlieycar,  it  wms  ruled  tliat  What  vi^Sf  a  feafonable  tim4  was  partly  a  q  leftion 
tft  and  partly  of  law. 

f)  It  appear*  from  the  cafe  of  Bra«$ur  v.  Langmeai^  7  Dumf.  \*f  E  20. 
the  cafirs  there  referred  to,  that  the  (heriff  tnight  have  proceeded  to 
'mz  the  writ  notwithdanding  the  death  of  the  party  before  it  came  to 
ikflr^ir*  hands;  lor  the  goods  ot  j  defendant  were  at' common  law 
^  fmn  the  teft^  of  theivrit.  and  the  ftatute  of  frauds,  29  Car,  x.f«3» 
(.,  «hich  ei^a^that  thry  flia«l  only  be  bound  from  the  delivery  of  the 
L  to  the  Acrift  cnly  vdatet  to  purchafcrs  and  not  to  the  defendant 

*  of 
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1738,9.  of  G.  Sanders :  and  confequently  by  the  ftat.  29  Cm  Si 

o^-v^nJ  3./.  16.  it  bound  the  property  of  the  gdods  ftom  that  di 

Eaton    and  therefore  the  fhcriff  might   fell  them   afterwards  trli| 

SouTHBT    ^^'^^  ^^  pleafed.     The  cafe  {a)  which  was  cftcd  of  a  1^ 

'  rant  to  levy  a  poor's  rate  is  in  no  wife  like  this  ;  for  theiiH 

rant  is  no  lien  on  the  goods  of  the  party  until  it  is  adi|j 

executed: 

Fourthly;  but  the  principal  objeftioh  was  wlietlicrj 
goods  bting  taken  in  execution  could  afterwards  be 
cd  5  and  if  the  goods  had  been  the  goods  of  the  new  t( 
3^.  Dttti/hy  and  had  been  taken  by  virtue  of  an  excidijj 
againft  him  (which  would  have  brought  this  point  in  if^ 
tion)  it  might  have  required  very  good  confideration,  it  r 
ing  a  point  of  great  confequcnce.  That  goods  takd^ 
execution,  or  even  goods  diiirained  damage  feafant, 
the  cultody  and  under  the  protedlion  of  the  law  and 
fore  cannot  be  difl rained  for  rent,  is  cxprcfsly  holden  in 
Lit.  47.  /I.,  and  feveral  other  books  (b).  AncT  wc  ait 
clined  to  be  of  this  opinion.  But  if  it  were  necefiary  for 
give  any  pofitive  refoluiion  on  this  point,  it  wpulcf  be 
proper  to  confider  whether  the  (latutc  2  W.  fa*  AL  f. 
and  the  ftat.  8  /In.  c.  14.,  have  made  any  alteration  io 
refpeft.  But  we  think  we  have  no  occafion  to  enter 
further  into  this  matter,  bccaufe  we  arc  clearly  of 
that  if  there  had  been  no  execution  in  the  prefcnt  tik 
the  com  could  not  be  diftrained. 

The  law  is  that,  if  the  eftate  of  a  tenant  at  will  be 
termined  either  by  his  death  or  the  z(X  of  his  landlcrdi 
in  the  one  cafe  and  his   executors  or  adminiftrators  in 
other  (hall  reap  what  he  has  fown  5  and-that  the  ttnafltj 
will  or  his  reprcfentatives  (hall  have  free  liberty  of  in[^ 
cgrefs  and  rcgrefs  to  come  upon  the   land  and  to  cut 
carry  away  the  corn.     Thefe  are  the  expref^  words  of 
fefl.  68.4  and  it  has  been  undoubted  law  ever  fince. 
yet  there  will  be  an  end  of  this  law   if  the  prefcnt  dii 
can  be  maintained.     For  a  landlord  will  have  nothing  to 
but  to  determine  the  eftate  of  his  tenant  at  will  as  fooo  i| 
he  has  fowii  all  his  coin,  and  then  to  let  his  land  to  am' 


(a)  IVallis  adminidrator  v.  Huttty  Hil,  %  G.  a.  C.  B. 

(b)  Vid.  ^ark.Rnp,  110.  ctfcq. 
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r?ing  rent   upon  a  day  before  harveft ;  and  then,  as  1738,  9. 
cfent  cafe,  he  may  diftrain  the  corft  as  foon  as  it  is  v^^^v^o 
ICC   the    ftat-  2  W.  to*  M.  r.  5.  he  may  now  diftrain  Eaton 
fe  or  in  IheaTCS :'  but  this  is  io  abfurd  and  contrary  ,^^^V 
ion  fcnfe  that  but  dating  the  cafe  is  fufficient  to  an- 
And  it  was  rightly  obferved  by  the  counfcl  for  the 
that   a  landlord  in  this  cafe  has  no  power  to  let  the 
t  fubje£t  to  the  fame  condition  as  he  himfclf  lickl  it. 
St  this,  when  it  is  confidered^  is  the  whole  of  the 


arc  tlicrcfore  all  clearly  of  opinion  that  judgment  muft 
t&  for  the  plaintiff  (a)/* 

k  writ  of  error -was  afterwards  brought  in  B,  H.  to  rcvcrfc  thU  judu:- 
lld  m  JMub.  14  Geo,  2.  two  objc«3ions  were  taken  by  the  counicl  for 
Duffin  error;  ill,   that  though  an  cilate  in  fee  may  be  plouiicd  (icc- 

yet  that  the  commencement  of  all  particular  eliatcs  ought  »o"hr 
aplcmding,  becaufe  it  is  traverfabie ;  i  Inji'-^  3.  b.\  and  ti.ac  then- 
the  pUintiff  below  claimed  title  under  S.mdirj^  he  fhnuiii  h^vc  (liewu 
mier$*%  title  commenced.  2dly,  That  the  corn  was  net  privi<ctred 
iftrcfs  at  the  time,  becsmfe  the  nieriff  had  not  only  luld  the  cum  bur 
nnicd  the  writ,  and  that  the  law  had  had  its  tffe«^. 
hi*  it  was  atifwered ;  1  ft,  that  SanJeri%  title  was  immaterial;  for 
lie  plaintiff  below  did  not  derive  title  under  liandcrs^  but  m<  rely 
i  that  SfgmtUrs  had  fuch  a  pofieflion  in  the  pre  miles  both  ar  the  iimc 
A^  the  com  and  at  the  time  of  hit  death  as  maoe  the  corn  lia.ile  ;o  the 
An;  and  that  the  plaintiff  was  a  ftran^er  to  this  cllate,  and  thcrcfdio 
set  iet  it  out  in  pleadinv.  Tuchrv.  Hodgcr,  C.:rtl>.2  <;;— and  /d!y, 
le  corn  "was  not  diftraiiiable,  becaufe  uhcn  the  coi'tmuance  of  an 
it  tmccrtain  and  determined  by  the  act  of  God  the  IciTi'c  or  hi^  rcprc- 
,▼«  arc  entitled  10  the  e.nblcmcnt.^,  ivT  whir n  nurpolc  the  law  jjavc 
iogrefs  e-jfref*  and  rcgrefs;  that  tne  vcr.'ce  of  th.-  l<rflcc  muft  h.ivc 
■c  privilege  ;  but  that  this  privilejcje  would  be  dcliroyed  if  as  loon  us  toe 
I  car  ana  b<f'>rc  it  is  ready  to  be  carried  away  it  were  liabic  to  a  du- 
or  rent  due  fnim  a  ftrangtr;  and  that  therefore  the  Uwgtvc  the  pirty 
Boable  time  to  take  away  the  corn. 

Chief  Jufltce  thought  there  was  no  foundation  for  the  firfl  obj((51ioi;  : 
mbtiiif:  <*n    the  lecond,  a  further  argument  was  award  d— Md.  Col!. 

Chief  J-jtHce. 
."he  pluintiff  in  error  died  before  any  judgment  was  given  in  B.  /*.; 

feems  probabie  from  a  note  in  Barnes  I06.  chat  the  p!ai;itid  below  h^d 
uits  of  tlie  judgment  given  in  hit  favor  in  £.  C, 
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_  _         _  «  • 

Hi  iiG.i.^OBEtiT  MooKE  on  the  Demife  of  Joseph  Fa^ 

M-Bdajr,  aiainjl  Christiana  He AS£M AX. 

"—  12th.  ^    -^ 


J 


fann  aiicd   X  H  E  following  opinbn  of  die  Conrt  was  delivered  bf 

for  life,  re-  ^ 

m-ui-cr  t »      /f7///V  Ix)rd  Chief  J  aft  ice.     «  EjecVment  of  lands  in 
WB  n*^  •^'^  and  Shfrmz^iburx  m  Sujfcx ;  not  guiltj  pieced  j  aai] 
paving  'o    fp^cidi  vcrdict  fu undy  on  whicii  it  now  conies  on. 

cidi  of  h.-r 

sc  1;  ifcj-the  plaintidTonJy  ci4.;r.i  a  nuiety,  is  no/,  a-year;  and  ^ 
thcrofthrir.  one  S.ifannah  Moriey  b-irig  ieifed  ot  the  whole  in  fee 
Ti^w.o  **'  *^^'  will  3'1  ^/flrr/5>  167*,  and  thereby  derifed  the  iamei 
haiethcl<^.thefc  Mollis;  ^*  As  for  my  Lnds  in  uffcr/iZtf  called  ^ 
Jl""^ ;  »^      ard  LonJon  or  by  whatfocvcr  n;inie  or  names  that  but 
to  be  civic- ^^^-^  or  known,  I  give  to  my  filter  Dame  Alary  ^agge 
cdbi-tuacji::^  her  n<itural  life,  and  afier  her  decc«fe  to  her  dai 
tliefuiTi-    dufannah  Ftiggey  paying  to  each  of  her  litlers  Eiizaieth 
e»fcallthp  e '^^'"7  /•jje^^  5 go/,  a-piece  oi  good  and  lawful  mai ' 
die  tK lore    hngiand\  and  if  either  of  them  die,  the  lunrivoir  of 
^.thc..  t .  jQ  jj^yg  ^Yic  legacy  ;  and  if   the  faiJ    Sufannab  Faggi  dic^^ 
A.  for        ^'^d  that  the  farm  be  divicicd  between  the  furyivorSi  and 
«^«* ;—      cafe  all  three   daughters  die  before   their  mother,  I  wiB 
Jj^**^^***^^jdcrccnd  to  the  right  heirs  of  D^t  Mary  Fagge  taj'' 
cachrutii-  for  ever.** 

***'.'°  *  Tliat  Stifannah  Alorley  died  without  iflue  1 1  th  March  \6\ 

Se'^lriM  if.  ^^^  ^^^^  Djittxt  Mary  F^^ge^  then  wife  of  Sir  John  Fm 
fee  on  the   was  her  only  filler  and  heir,  who  had  three  daughters, 
dUloUhc^i  ^"^^^^  Mary,  and  Stf/annab,  and   feven    fons,  Rokrif  ti 
fnrviTing    J^^^'ff    George,    ChadeSy   Thomas^  and  Jofepb»     That  " 
tJirir  mil-    the  death  of  Sufatmah  Aioriey^  Sir  JtJjn  Fngge  in  the 

llld^cif  Ui^'  ^^  ^^*  ^^^^  entered  and  wab  feifed  in  the  right  of  his 
^dtt  (H.)  for  and  during  her  natural  life.     That  Sufannab  Faggt 
dyitig  be     in  the  lifetime  of  her  mother  without  iflue,   v:%.  on  Utit 
voidihclr  ^^^  Augujl  167b.     That  Alary  married  one  Jthn  Spence 
kj;ac«e«      had  iflue  Jofyn^  and  died  in  the  lifetime  of  her  mother, 
-.>o  if  fit-on   the  8th  of  Oclober  168^.     That  Dame  Mary  Faggi 
of  ihde-    '"0"^*^r  tii^J  on  the  22d  of  November  1687.     That  after 
vife  "  in    death  yob/i  Spence  fon  and  heir  of  Alary  Spence  entered  ' 
"'*  ■•{.      a  moiety  of  the  premifes  \  and  Elizabeth  Fagge  entered  u] 

before  A. 

then  to  A. theirs  &c*'  had  not  been  added.— A  dcvife  to  A.»hepijiBgdebUor  ilefi9i| 

will  carry  tiic  fee,  j 
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MAN, 


fodKT 


Other  moiety,  and  was  fcifcd  thereof,  and  being  fa  feifeJ   1738,$^ 

ds  married  one  Philip  Gel/f  who  afterwards  entered 
was  feifcd  thereof  in   the  right  of  his  wife  E/izaheth  g 
being  fo  feifed  he  and  his  wife  by  indenture  ift  Septem* 
1713  covenanted  with  John  Cur/on  and  William  titzher*'     a^7mj 
to  levy  a  fine  of  their  moiety  the  next  Michadmas  term   H«A««rf 
tbc  ufe   of  them  and  the  furvivor  of  them  for  their  lives 
die  life  of  the  furvivor,  and  after  their  deceafes  to  the 
of  Charles  Fa^i^  the  fifth  fon  of  Dame  Mary  Faggeg 
hb  life  ;    then  to  truftees  to  preferve  contingent  remain- 
\  then  to  the  ufe  of  Janus  Fagge  eldeft  fon  of  the  faid 
i  and  the  heirs  lAale  of  his  boJy,  and  for  default  of 
iflTue  to  the  ufe  of  the  fecond  fon  of  the  faid   Charles 
Ae  heirs  male  of  his  body,  and  for  default  of  fuch  iffue 
ufes  mentioned  in  the  faid  indenture.     That  a  fine 
levied  accordingly  in  the  Michaelmas  term  following. 
Tbat  after  the  levying  of  the  faid  fine  Charles  Fagge  had 
fccond  fon  bom,  by  mmtjofeph.     That  Charles  Fagge  ^ 
Uth  of  March  1714.     That  Elizabeth  Gell  died  with- 
ifliie  iith  of  June  1716;  and  Philip  Gell  17th  of  June 
19 -,  after  whote  death  Robert  FaggCy  elded  fon  of  Dame 
,  entered  into  the  premifes  in  queftion  and  was  feifcd; 
beiog  fo  feifed "29th  of  September  17 19  he  made  a  leafe 
Cbriftiana  Heafemdn  for  twenty-one  {a)  years,  by  virtue 
which  flie  entered  and  was  pofTeiled.    Tliat  James  Faggcy 
cMeft  fon  of  Charles^  afterwards  viz.  1 5fh  of  Oclober  1730 
without  iflue  4  after  whofe  death  and  before  the  time 
&c  Jofeph  his   neit  brother  entered   upon  the  faid 
Heafemdn    before   her  term  was    expired ;    and 
Ac  td  of  OElober  5  Geo.  a.  demifed  to  the  plaintiff  to 
for  five  years  from  the  firft  of  October  before  ;  by  virtue 
which  demife  he  entered  and  was  pofieiTed  until  the  de- 
t  Chriflianfl  entered  upon  him  and  ejeded  him. 

And  tiie  queftion  (^)  upon  this  fpecial  verdi£l  depend:> 
ly  upon  this,  whether  Elizabeth  Fagge  (afterwards  Gell) 
a  Ke^fimple  in  a  moiety  by  the  devife  of  Sujannal* 
lildlf^^  or  only  an  tftat^  for  life  ? 


M  Ihr  CMtHsnt  tHfc  tenh  was  enlarged  fo^  five  yean  by  rule  of  court. 
|^*f  *'"•  ^^  ''**  twice  argued,  by  Parker  King's  Scrjt.  and  Draper  Sirjc 
[wttcpliiBtil^  mod  by  Mef/M  Bod  Wjnnt  Scrjcantt  fur  the  defcndim. 


If 
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1733,9.      If  (he  took  a  fee-fimple,  judgment  ought  to  be  fi 

C^'-Y^^  plaintiff; 

MooNE       If  only  an  eftate  for  life,  for  the  defendant  >  for  the 

FiMBGK    ^^  ^^^  death  the  eftate  dcfcended  to  her  eldeft  brother . 

rngmnji    (under  whom    the    defendant    claims)    as   hdr  to 
Hkase-   J^ary  -Fagge.     And  we  are  all  of  opinion  that  Elhubiti 
an  e&ate  in  fee. 

The  firft  quedion  that  was  made  (and  to  be  furc  a  TCi 
terial  one)  was  what  eftate  Stifatmah  Fagge  took  bjr  tl 
viie  to  her ;  becaufe  it  would  be  hard  to  maintain  du 
two  iifters  could  hare  larger  eftate^  than  (he  took. 

It  was  agreed  that  many  words  would  pafs  a  fee4 
in  a  will  which  would  not  be  fo  in  deeds,  if  the  intents 
teftator  plainly  appears.     But  it  was  infifted  that  the  y 
^  made  ufe  of  here  were  not  fufficient  for  that  purpofe 

it  was  faid  that  it  is  here  found  that  Dame  Mary  ragg 
heir  to  the  teftator,  and  confequently  her  eldeft  fon  JR 
under  whom  the  defendant  claims,  was  >  heir  after  the 
of  his  mother ;  and  the  rule  is,  as  it  is  exprefsly  laid  dOf 
the  cafe  of  Gardner  v.  Sheldon^  Vaugh,  262,  3.  that  an 
(hall  never  be  difinherited  except  by  exprefs  words  or 
as  have  a  neceflary  implication.  But,  if  this  rulB*wcTC 
taken  ftri6lly,  it  would  overturn  a  great  many*  refolo 
I  might  mention  k  multitude  of  cafes  to  this  purpofei 
I  choofe  rather  to  confine  myfelf  to  thofe  which  arc  a 
parallel  to  the  prefent.  If  a  man  deyife  an  eftate  to  an 
paying  bis  debts  or  paying  a  certain  fum  in  grofs,  the  ik 
takes  a  fee-fimple.  It  was  indeed  formerly  a  doubt  wfc 
or  no  he  took  a  fee-fimple  unlefs  the  fum  devifed  cxa 
the  annual  value  of  the  eftate.  But  it  has  beenloDj 
tied  that  fuch  devife  gives  a  man  a  fee-fimple  withou 
regard  to  the  quantum  of  the  debts  or  of  the  fum  dctij 
be  paid  and  the  value  of  the  lands. 

And  fo  it  is  exprefsly  held  in  Co.  Lit.  9.  i ;  3  Ci»  1 

■   Boraflonh  cafe  \  6  Co.  1 6.  a  ;  Colliers  cafe ;    Cro»  Elni 

S.  C.  Bendlow  37  5    Cro.  Eliz.  205  ;    Welloch  and  HoM 

I  RjdL  Jbr.  834./?/.  5;  Cro,  Jac.  527;  the  cafe  of  fi/« 

Spicer't    Cro.  Jac.  5995     Greevt  V.  DrweU\     2  Mod 
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V,  Hattan ;  and  in  many  other  cafes  {a).     And  the  rca- 
twhich  IS  given  for  it  in  6  Co,  and  in  feveral  other  books  \s 
evexy  devife  muft  be  taken  to  be  intended  by  the  devifor 
\\it  for  the  benefit  of  the  devifee  \    whereas  if  he  {b)  be 
"^       to  pay  the  debts  of  the  devifor  or  a  certain  fum  in 
if  the  devifee  (hould  hnppen  to  die  before  he  can  raife 
money  out  of  the  profits  of  the  eftate,  if  he  wcrjC  only 
take  an  eftate  for  life  he  would  be  damnified  and  not  be« 
by  this  dcvife.     But  if  Van  ghauts  rule  were  to  hold, 
would  be  an  end  of  this  way  of  reafoniiig,  and  all  thofe 
muft  be   overturned.     For  though  this  exprefEon  of 
!g  the  debts  &c  makes  it  highly  probable  (c)  that  it  was 
idcviior's  intention  that  the  devifee  ihould  have  an  edate 
yet  it  is  very  far  from  being  a  mcejfnry  [d)  impHcatitm. 
ia  many  of   the  cafes  the  money  dcvifed  to  be  paid  was 
oearthe  value  of  an  eflate  for  life  in  the  premifesi  and 
it  was  poffible  that  the  teftator  might  intend  that 
iftonld  only  have  an  eftate  for  life>  bccaufc  he  might  fell 
eftate  immediately,  and  then  he  would  be  fure  to  be  a 
by  the  bargain.     But  as  this  is  a  foreign  and  not  a  na- 
C0Dftru£lion,  it  has  been  always  rejected.     However 
cafes  (hew  that  my  Lord  Faughan's  rule  is  not  right. 

lot  the  rule  is  that  the  intent  of  the  teftator  ought  to  ap-r* 
plainly  in  the  will  itfelf,  otherwife  the  heir  (Iiall  not  be 

i)  See  the  cafes  coUeaed  in  8  Fin.  Mr.  iti.  &c.  "  Drvife'^  S.  a— Se« 

)B4JJeirf  ▼.  Ltj>pifi^^€ll^  3  Burr.  '533;   Fiogmorton  V-  Holy  Jay  ^   j  Bt,  Rep* 

J,  loH  I  Bmrr.  l6l«;     GouJrigb:  V.  yUlin^  x.  Bi  Rep.  IC41  ;     Loveacra    V. 

Cawp.  3ca,     Doe  d.  Palmer  V.  RLbardf,    3  Ihirnf.  l^  B.  356;     Doe  d. 

f  ▼.   WifJhoufe^  4  D.  13*  £.  89  ;    Gooaright  d.  Bair  V.   SfocJker,  5  D.  l^ 

.Iji  Attdrnv  V.  Soiitiaufe,  ib.  291 ;   Doe  d.  WiHy  v.  HJmes,  8  7).  \lf.  E.  1  ; 

lymiiai  ▼,  yenHxi,  Micb.  26  Geo.  2.  C.  B  p^jh — But  this  rules  doc»  ROt 

'  r  to  the  cafes  ■«  here  an  fjiate'tail  is  given  to  the  devifee ;  Doe  d  Han/on  v. 

I,  Cr.vp.  833  ,  r.nd  Denn  d.  filaior  V    S'.aior^  5  Z^.  tT*  £.  335. 
P)  Bot  ihc   djvifcc  doet  uot  taVe  a  fee  where  the  charjfc  is  net  on  the 
[jble  in  his  handn^  as  where  the  dcvifc  wa«  to  A.  •'  after  piyment  of  my 
liftde^ct  and  funeral  cipcnces.'*     Dend  d.  Mo(.r  v.  Meltcr  5  D.  ISJ*  £.  3^8 ; 
■i6/).  Jr£.  i-c. 

(«)  'n  Rfei  v.  Httttiiiy  2  il/c^.  i6.  the  Court  faid  •*  U  there  he  a  dovlfc  to 
lAeooc-s  comfit  ion  to  pay  a  lun»  of  money,  if  there  be  .  foJ'hiHt-^  oi  a  lois, 
iJsijiBot  very  prriable  that  the  devifee  may  ^e  damnififd.  it  fiia'l  he  con- 
^Blcdafce;  and  I'uch  conltru^i-in  hath  hten  always  allowed  in  wi-ls." 

(/)  ?ce  -Ifo  Gftw/r/^// V.  Allin,  1  BL  R'p.  i^^x.  \\\wTt'  De  Gr;y  Chi.f 
J"i«  laid  the  defendant  muft  take  a  fee  *  by  implication,  not  inJccJ  a 
^f«iy  imp!uj:ion^  llrii^ly  and  mathematically  ipcakinjj,  but  f>  far  nccet- 
■y,ji  it  clearly  ariTcs  from  the  rcafonablc  coullruclioa  of  the  will  " 


difinheritcd 
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1738^.  diffnherited.  Upon  the  ftrength  of  thefe  cafes  it  is  plat 
\^0'^>rKj  Sufannah^  if  ihe  had  outlived  her  mother,  would  have 
MooNE    a  fee-fimple  bf  this  devife ;  the  money  which  (he  is  dii 

Faooe    ^°  P'^y  being  (as  it  is  found  by  the  fpedal  Yerdi£t)  lUS 

a^uhji     times  the  annual  value  of  the  eftate^ 


VAN. 


As  to  the  objcdion  drawn  from  the  fubfequent  1 
«<  ifjhe  die  the  farm  to  go  to  her  fillers,"  we  think  it  is  < 
weight ;  for  thefe  words  muft  be  intended  to  mean  ^  i 
die  before  fhe  has  paid  the  legacies."  Thefe  words  are( 
made  ufe  of  in  this  claufe ;  and  in  the  firft  part  of  it 
will  not  bear  any  other  conftruGion,  where  it  is  faid  « 
tker  9f  them  die  the  furvivor  of  them  to  have  the  legi 
for  it  could  ntver  be  intended  that  after  the  legacy  paid 
ther  of  them  Ihould  make  ufe  of  the  money  un^l  it 
fcen  which  of  them  was  entitled  to  it  by  furvivorfliip. 
in  this  place  it  would  be  abfurd  to  fay  that  if  (he  lin 
pay  her  fillers  their  legacies  and  thereby  became  a  purd 
of  the  eflate,  yet  that  (he  (hould  have  it  only  for  life. 
think  therefore  tliat  theie  words  afford  no  reafonabk  ol 
lion. 

Taking  It  therefore  .for  granted  that  Sufannab  took  ai 
tate  in  fee,  the  next  qucftion  is  what  eftate  her  (ifters  K 
heih  and  Mary  took  on  her  dying  before  the  payment  of  1 
leg.icies.  And  if  the  words  of  the  will  had  gone  no  fa 
than  ihat  in  that  cafe  the  farm  (h.ou)d  be  divided  bcti 
them,  yet  we  fliauld  have  thought  that  they  would  1 
taken  a  fee.  For  it  is  plain  that  the  teflatrix  intended 
they  flioutd  have  the  fame  irtereft  in  it  as  Sitfan,nah\  ai 
is  given  to  them  in  lieu  of  their  legacies  which  they  n 
have  'Jifpofcd  of  as  they  pleafed ;  and  therefore  it  is-,  hi 
rcafonable  that  they  iliould  have  the  fame  power*  oyq 
cllate. 

*  *  *. 

But  if  there  were  any  doubt  on  thefe  words,  w«  r' 
that  the  fublcquent  words  "  in  cafe  all  three  daughter! 
belcre  their  morher  that  it  (hall  defcend  to  the  heirs  of 
|[n()iher"  have  put  it  beyond  all  difpute,  and  plainly  (he]BV 
intent  of  the  reftatri|c.  For  if  flic  intended  that  thcdai 
tcis  fliould  be  only  tenants  f;or  life,  and  oon/equently  lb 
(liould  go  to  the  heirs  of  the  mother  Vhether  the  daugl 
^ie^  before  their  mother  or  not,  it  would  have  been  i 
pbfuxd  in  her  to  fay  that  it  (hould  go  to  the  heirs  of 
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in  cafe  the  daughters  die  before  her.  Unlefs  therefore  1738,  9. 
words  arc  rejc^ied  (which  to  be  furc  they  cannot)  they  K.^^^r*^ 
ly  exclude   any  fuch  conftruciion  that  the  teftatrix  in-  Mooh« 

them  only  an  eftate  for  life,  even  though  they  out- 
their  mother. 
And  this  is  exa£lly  agreeable  to  what  is  faid  by  Saunders 
die  end  of  the  cafe  of  Purefoy  v.  Rogers ^  2  Saurtd.  388. 
is  cot  indeed  the  point  as  adjudged  there  :  but  Saunders 
a  very  great  man,  and  his  reafoning  in  that  cafe  is  I 
nnaofwerable.  The  words  there  were,  a  man  gives 
iakcntances  of  his  lands  to  his  wife  for  life  and  then  to 
:lbn  after  his  mother's  life,  and  if  he  die  before  he  comes 
die  age  of  twenty-one  years,  then  he  gave  the  inheri- 
of  his  lands  after  his  wife's  life  to  his  own  heirs  for 
The  words  are  exactly  parallel  to  the  prefent ;  and 
argued  that  by  the  words  *^  if  he  die  before  t wen- 
then  the  eftate  (hould  go  to  his  own  heirs,"  he  muft 
that  <<  if  he  lived  to  be  twenty-one,  it  fhould  not  go 
Jiis  own  heirs,"  but  that  the  fon  (hould  have  an  eftate  ia 
It  was  faid  indeed  in  the  prefent  cafe  that  the  word 
'inheritanee''  was  in  that  devMe,  which  vi  termini  carries 
tfe  I  but  Saunders  did  not  take  notice  of  this  ;  and  it  is 
no  argument  could  be  drawn  from  i^,  becaufe  the  tef- 
uTed  the  verv  fame  word  when  he  gave  the  eftate  to  his 
only  for  her  life. 

The  ftrongeft  authority  that  was  cited  againft  this  con^ 

Ibn  in  the  argument  of  the  prefent  cafe  was  the  cafe  of 

V.  Coohf  Cro,  Eliz,  5  2   (a)y  whtrre   a  man  gave 

mefliiages  to  his  wife  for  life,  and  then  the  remaind'^r 

one  of  them  to  his  fon  and  his  heirs,  of  another  to  I^er 

jhter  and  her  heirs,  and  of  the  third  to  another  daugh« 

and  her  heirs,  and  if  any  of  them  died  without  i^'uc^ 

the  lurvivors  flioi^d  enjoy   totam  illam  partem  equally 

be  divided  between  them  )  where  it  was  held  that  thefe 

gave  only  an  eftate  for   life  to  the  furvivors.     If  I 

been  to  give  my  opinion  on  that  cafe,  I  own,  (as  I  am 

prefent  advifed)  I  fliould  have  thought  otherwife.     But 

rJong  it  to  be  law,  there  are  no  fuch  words  there  as  are  in 

[Ae|«efent  cafie  <<  if  all  three  die  before  fuqh  a  time,"  that 

thcQ 


(«y  3  Lnm.  iSchj  the  Dame  of  Putnam  and  Cooi^s  cafe^ 


»4+ 
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1738,9.  then  it  fhould  defcend  to  the  right  heirs  of  thedevifor,  whi 

u^'v^O  arc  the  words  on  which  wc  principally  rely  in  the  prf' 

MooNE    cafe.     There  was  an  argument  madie  vXc  of  on  both 

Fagoe  -^^°"^  *^^  penning  of  this  claufe  in  the  will ;  on  the  one 

.irjiMj!     it  was  faid  tliat  when  the  teftatrkc  intended  to  give  only 

H.:as£.   eftate  for  life  Ihe  has  given  it  by  exprefs  words,  for  fbci 

*****'*     vifes  the  eftate  cxprefsly  to  Dame  Alary  Fagge  for  her  Iji 

and  on  the  other  fide  it  was  Jaid  that  when  (he  intendd 

fee  fimple  (he  has  done  it  by  proper  worda ;  for  ihehasgiij 

it  cxprefsly  to  the  right  heirs  of  Dame  Mary  Fagge.   ^ 

as  this  argument  is  ecjually  (troi^g  both  ways,  it  proves 

tiling  at  all. 

But  for  the  other  reafpns  which  I  have  already  given 
arc  all  of  opinion  that  Elifidbeth  and  Mary  took  eftatci 
fee  upon  the  contingencies  of  their  furviving  their 
and  of  their  fiflcr's   dying   before   flic  paid  their  Icj^ 
botli  which  contingencies  happened  \  and  therefore  w€ 
of  opinion  that  judgment  mt^it  be  jjiven  for  the  plaintiff  (m^ 

(j)  The  following  private  note  ^as  add«d  in  Lord  Chief  Juftioe 
book : 

"  It  Is  faiil  in  Cro.   Ctr.  3(19.  and  agreed  by  the  whole  Court  in  the 
of  S/':rii  V   Barnr  that  the  words  in  a  will  which  difinherit  "an  Kor  or 
tn  have  ap  appurttit  intent  and  not  to  be  ambiguous  and donbtfal.  Hid 
the  intent  ought  to  bi  collectci  out  of  the  woros  of  the  wili^  and  not 
any  foreign  ii'tundnicnt  or   averment.     And  there  is  the  Jame  deck 
by  ilie  Court  in   th;r  culc    of  JViHinfja  v.  Ma-rylani^  Cro.  Cdr.  45O; 
U  c::a(5lly  agreeable  to   the  rule  which  I  have  laid  down  in  this  cafiCt 
Ihews  that  the  rule  laid  down  by  rn:.rhafi  in  the  cafe  of  Gardmer  v.  Sfk 
is  a  ncwniition  of  his,  and  not  the  right  ru  e." 

—The   judgment  (above  given)    was  afiirraed    in   error,  MA 
Gro.  1.  B.  R.  after  three  argument*  at  tiic  bar.—  n  addition  to  the 
dilVufled  in   the  Common  Pleat,  another  objeilion  was  taktn'in  B, 
the  plaintiff  in  error,  that  the  judgment  was  erroneous  becaufe  it 
iud«;nient  for  a  divided  moiety,  whereas  the  two  (iiirrt  Elisa^th  and 
were  tenants  in  comm  r.i,  and  therefore  the  j^dgmeut  ought  to  have 
for  an  undivided  nioioty. 

But  the  Caurt   anf-.verf  d  this  by  fuyincr    that   it  did  not  appear  thai 
Were  tenants  m  com'nou  at    rhe  time  i>f  bringing   th«    cjcC^aic.t.  but 
on  the  contrary  it  appeirod  ih it  the  hr:r  of  JVfury  entered  intf>  one  mol 
anl  the  leflfor  ot  tiu:  p!ai^tif^  into  thr  oth^r  foi    which  the  cjcdqcent 
brought.     But  even  a.l.nltfin,^  that  the  leffir  of  thr.  plaintiff  wasaici 
in  common,  they  ^aid  there  was   no  weight  in  the   objection,  forthiti 
tenant   in   cj-mtnon  could  ijot  cr^are  a  fcvoritice  by  action    and  that  a  ji 
nuMK  to  hold  in  fcvcndty  woul  i   r.il:c   no  divificn.— MS.  CvIL  HHUet 
Jullicc. And  vid.  7  MuJ,  hjSJ.  oiL  cs!. 
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IAS  C0B.NISH  againjl  Walter  BotiTHo. 


E.  12  G.  a. 

Tucfday, 

May  aad. 


5E.     The  firft  count  is  on  a  promifory  note  forTIiepiain- 
r/.  10/.  dated  the  12th  of  July  1736,  figncd  by  the ^^^*^*^*^^^^'^.^ 
ts  payable  to  the  plainttaor  order  on  demand,  for  fory  note 


to 


eiv^d.     The  fecond  count  is  the  fame  j  but  it  goes  J-''^*^** 
ys  that  before  the  figning  of  the  note  l*ift- mentioned  Jj^^^J^^^^^^ 
hen  and  there  agreed  by  and  between  the  plaintiffand  ailege4 
lefendant  that  in  cafe  the  faid  TFalter  (the  defendant)  ^{j^^  htioic 
\j  the  malt  expended  in  his  dwelling-houfe  for  thew„g°Y°^.n 
rs  next  cnfuing  of  the  plaintiff,  then  the  note  lall-itwas 
d  WaS  to  be    void  5  and  the    faid  plaintiff  was  to  ^^'^*^*^**  J*"" 
defendant  in  the  fame  manner  as  the  reil  of  the  that  if  the 
K)f  the  plaintiff^  and  the   plaintiff  avers  that  fince  ^^c^cndant 
ig  of  the  faid  note  the  defendant  hath  expended  ?J?u!l}'V^ 
ntities  to  Wit  100  quarters  of  malt  in  his  dwelling- t.fT  a :1  the 
A  that  the  f.iid  defendant  did  not  buy  the  fiiJ  malt"^^''  ''^: 
led    or  any  part    thereof  of  the  faid  plaintiff,  but  jj-^j^^].{[' 

£0  to  do.  iii>r-huufe 

feu  three 

were  likewife  two  other  counts,  which  were  not  notriLmld 
o  the  point  in  qucftion.  be  void ; 

fendant  to  the  firft  third  and  fourth  counts  pleaded  fcndant  had 
al  iflue  that  he  made  no  fuch  promife,  and  iffue"pf"iJcd  -^ 
thereupon  ;  and  demurs  to  the  fecond,  and  affigns  ^^^^'^^^'[1  j- 
li  deoiurrer  that  the  plaintiff  hath  not  (hewn  inmait&cbuc 
ation  that  he   from  the  time  of  making  the  faidj^^*^""^ 

did    ufe  and  eicrcife  the  trade  and  bufinefs  of  a^,f"i^  \jj[j^. 
ind  was  ready  and  willing  to  fell   and  deliver  to  tin : 
^alter  iuch  malt  as  he  the  laid  JVaUer  expended  in  ~^^^'^ 
ig*houfe  from  the  time  of  making  the  faid  agree- (i,.„,urrer; 

the  <jay  of  obtaining  the  origiual  writ.        '  bccaufe  the 

'  note  forni- 

,       ,  cd  uo  part 

intiff  joms  in  demurrer,  ofthcagicc- 

mmt,  or  at 

lerjt.  for  the  defendant  agreed  that  in  the  cafe  of  Jj^^j^J'j^'^ 
miies' there  is  no  oceafion  for  an  averment  of  mu  a^reim  nt 
TunceSj  as  is  held  in   i  Sound.  320  -,   1  Lev.  ^74  5"^"?^^*^  . 

zance,  and  then  if  the  defendant  would  uke  advantage  of  it  he  (huul4 
^finance  c^o  ^^  f^t. 
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1739.    and  the  cafe  of  Blackwell  v.  Na/b  (a)  M.  9  Gt9.  i. - 

U^-v^O  but  he  infifted  that  this  was  part  of  the  agreement  at 

Cornish  only  confideration  that  appeared  for  the  note ;  and  that- 

BolTtho.  ^^"^^  ^^  plaintiff  ought  to  have  averred  that  he  was  read 

willing  to  have  performed  fo  much  of  the  agreement  1 

necefiary  to  be  done  on  his  part,  and  that  the  defenda 

fufed  to  jierform  his  part  of  the  agreement ;  and  fo 

purpofe  he  cited  LnmVs   cafe,    5  Co,  23.  h.  i    3  X^v* 

Keech   v.  Knight  i    and  1  Lutw,  490.     He  likewtfe  ii 

that  the  plaintiiF  ought  to  have  averred  that  it  was  tbc 

dwelling-houfe  that  the  defendant  lived  in  at  the  tiflne  < 

agreement  \  and  for  this  he  cited  Cro.  Jac.  235. 

I 

Draper  Serjt.  contr^  admitted  all  the  cafeS)  but  fini 
they  were  all  diftinguifliable  from  this ;  for  that  he 
agreement  is  no  part  of  the  note,  and  the  afUon  is  foi 
merely  on  the  note  ;  the  reft  therefore  ought  to  be  td 
as  furplufage,  or  at  moft  the  agreement  can  be  coDl 
only  as  a  defeazance,  and  therefore  if  the  defendant  wi 
any  advantage  of  it  he  muft  ihew  the  perfonnance  c 
part;  and 

Of  this  opinion  were  The  whole  Court ;  and  to  the 
objedion,  to  which  no  anfwer  was  given  by  Drefer^ 
fwered  that  the  averment  is  as  certain  as  the  agrecincn 
it  does  not  mention  any  particular  dwelling-houfe. 

So  judgment  was  given  for  the  phi 


(a)  Vid.  8  Mod.  106;  and  i  Str.  535. 


i^y'^th.  Hugh  MucKtESTONE  againft  Catherine  Thi 

Executrix  or  John  Thomas. 

ri^aSSd"  r^  OVEN  ANT.  The  plaintiff  fets  forth  an  mdc 
to  pat  a  V^'  dated  I  ft  of  February  1720  between  the  plamli 
honfe  in  tt-Jobn  Thomas ^  whereby  the  plaintiff  let  unto  John  Thm 
\^i9l^  executors adminiftrators  and  aiEgn  sa  meffuage  or  dwc 

June, 

^  5000  flatet  being  found  allowed  and  delivered  bj  the  Icflbr  towards  the  reptil' 

afterwwd*  ta  keep  it  in  repair  during  the  term. 
The  Icffor  afligned  a  breach  {or  not  Vce\k\i\^\ii  ic^^lt  after  the  zft  of  Tobc  :  I 
plesL  to  faytiui  toe  leffor  had  not  aficr  m^in^  tbe  UafclwDL4i&kttfi«lvDildidiv0 
mtcB  Ac. 
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toaie  lying  an  1  being  in  Ofweflry^  together  with  all    1 739; 
is  buildings  &c  thereto  belonging  from  the  firft  oi  <^nr%^ 
ai  next  for  twenty  one  years  under  the  yearly  rent  >f  ^'     k^** 
Ue  half-yearly,  the  (iril  payment  to  begin   at  Mich-    !^^ 
hen  nest*    And  the  faid  Jolm  Thomas  covenanted  for  TapMAi^ 

his  heirs  executors  and  ad.niniilrators  with  the  plain- 
bctrs  executors  adminidrators  and  alliens  that  he  the 
ki  Tbomas  his  executo  s  and  adminillrators  and  every 
a  fliould  on  or  before  the  firll  day  of  June  next  en- 
le  date  of  the  faid  indenture,  or  fooner  if  poflible^ 
aod  their  own  proper  colls  and  charges  repair  amend 
t  the  faid  mefliiage  or  dwelling-houfe  and  all  other  the 
p  thereby  granted  in  fufiicient  tenantable  repair, 
iaies  being  found  allowed  and  delivered  on  the  fa'td pre* 
f  Ae  faid  Hugh  Muckleftone  his  heirs  and  ajjtgns  for 
naris  the  repairing  thereof ;  and  all  and  fingular  the 
cmtles  being  fo  well  and  fufEciently  repaired  and 
d  fliould  and  would  from  time  to  time  and  at  all  times 
the  conti  luance  of  the  faid  indenture  of  demife  main- 
bin  and  keep  at  his  and  their  like  cods  and  charges, 
the  end  of  the  faid  term  or  fooner  expiration  thereof 
(b  leave  and  yield  up  the  fame  to  the  (aid  Hugh  Miic^ 
his  heirs  and  aiEgns  (fire  exf*epted).  That  the  faid 
iomas  on  the  faid  firft  of  May  entered  by  virtue  of 
t  demife  and  wan  poflcfljd  until  his  death  ;  and  on  the 

April  1734  made  his  will  in  writing  and  appointed 
:ndant  fole  executrix  ;  and  afterwards  to  wit  oii  the 

April  1734  died  pofll'iTed  of  the  faid  melTuage  &c  ; 
;  defendant  as  executrix  to  him  entered  into  the  laid 
re  &c  and  was  and  ilill  is  pofTeiTed  th::reof,  the  plain- 
ng  fetfed  of  the  reverfion.     And  he  the  plaintiff  avers 

part  of  the  premiles  was  or  is  confumcd  or  impair* 
ire  ;  and  though  the  plaintiflF  hdth  well  and  fufficiently 
ncd  &c  all  the  covenants  and  agreements  in  the  faid 
ire,  the  plaintiff  in  h€t  f^YS  that  the  defendant  being 
,d  of  the  premifes  as  aforefaiJ  after  the  death  of  John. 
f,  to  wit,  on  the  6rft  of  Mav  1737  and  from  thence 
he  fuing  out  of  the  original  writ  fuffered  the  fatd 
ge  &c  to  be  very  ruinous  and  not  in  fuificient  tenant* 
qiair  for  want  of  neceflary  amendments  and  repairs  \ 
;  the  form  of  the  indenture  &c ;  and  that  therefore 
'endant  hath  not  performed  the  covenant  fcc.  b^t  bath 
r  the  £une.    Damage  100/. 

I.a  Thf 
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The  defendant  pleads  that  the  plaintiff  hath  not  of 
time  fince  the  making  of  the  fald  indenture  hitherto  found 
MucKLE-  lowed  and  delivered  on  the  faiddemifed  premifcs  or  anjj 

^aahfi     thereof  5000  flates  for  and  towards  the  repairing 
THOMAS,  and  this  he  is  ready  to  verify  &c. 

Tlie  plaintiff  demurs  generally ;  and  the  defendant  ji 
in  demurrer. 

Draper  SerjN  for  the  plaintiff.     Bcxale  Serjt.  for  die 
fendant. 

It  was  faid  for  the  plaintiff  that  the  word  "  being*  i 
plied  -that  the  plaintiff  had  provided  at  the  time  of  Vbt^ 
denture  5000  flates,  other  wife  the  exprefEon  would 
been  <<  being  to  be  found".  That  if  the  words  wooldi 
admit  of  this  condruf^ion,  yet  that  finding  the  flates 
not  be  confidercd  as  a  condition  precedent,  but  as  a 
covenant;  and  if  fo,  the  nbnperformance  of  that 
not  excufe  a  nonperformance  on  the  part  of  the  defe 
That  there  is  no  difference  between  faying  ^  the 
finding"  and  <<  being  found  by  the  landlord" ;  and  thci 
mer  will  certainly  amount  to  a  covenant  in  the  fame 
as  <<  yielding  and  paying".  That  befides  the  adion  ii 
brought  againfl  the  perfon  himfelf  for  nonperfoi 
that  part  of  the  covenant,  but  againfl  the  aiSgnee  not 
breach  by  her  teflator  but  upon  a  breach  by  herfelf  of 
part  of  the  covenant,  to  which  this  has  no  relation  \ 
the  defendant  has  only  pleaded  that  he  (the  plaindfll)! 
not  deliver  any  flates  after  the  making  of  the  indentuie* 

It  was  faid  for  the  defendant  that  this  mufl  be 

as  a  condition  precedent,  or  at  leafl  as  a  reflri£lion  or 
lification  of  the  covenant  on  the  part  of  John  Thowtat%  ^ 
it  was  the  fame  as  if  he  had  faid  <<  provided"  ;  and  tittti 
plaintiff  ought  to  have  averred  that  he  had  provided  and 
livered  thefe  5000  flates,  other  wife  he  could  not 
this  a£lion. 


For  the  plaintiff  were  cited  i  Lev.  155  ;  Clapbamv.  Mf 
I  RoL  Abr.  416.  pL   15.     GoMo/t'jQj   Barker  yr.  FUi 
For  the  ^defendant  i  RoL  Abr.  5 1 8,  C.//.  a  &  3;  i  Lutvh 

Bt 
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and  Walker i  Hob,  42;  and  Cro.  Jac,  645,  Zlator  v.    1739. 


MUCKLE* 
•TONE 


It  aic  all  of  opinion  that  the  word  "  being**  did  nor  ne- 
irily  imply  that*  the  plaintiff  had  provided  the  flates :  if  he  thoSai. 
>  the  words  "  having  been"  would  have  been  more  pro- 
But  ^*  being^  b  a  middle  word^  which  might  admit  of 
t  fignifications. 

iT^warc  of  opinion  that  this  ought  rather  to  be  conGder- 
%  a  coTcnant  than  a  condition  precedent  {a\  But  that 
ever  in  this  cafe  the  plea  of  the  defendant  was  not  good 
(everai  reafons  y 

R»  Becaufe  it  only  faid  that  the  plaintiff  had  not  found  and 
PQcd  any  dates  after  the  making  of  the  indenture^  whereas 
jDght  have  found  and  delivered  them  before. 

iiljy  Becaufe  this  is  an  afiion  againft  the  defendant  as 
jjpiec  on  another  part  of  the  covenant  for.  not  keeping  the 
iJlEy  in  repair^  and  not  on  a  breach  by  the  teftator  in  his 
ipiey  (who,  as  appears  by  the  pleadings  lived  until  long 
idle  I  ft  of  June  1721,  for  not  putting  the  premifes  in  re-- 
f  before  that  time,  to  which  only  this  finding  of  flates 
Its*  For  fuppofing  the  tedator  put  the  premifes  in  repair 
pie  die  firil  of  June  without  requiring  the  flatesi  (and  we 
pk  rather  to  prefume  that  he  did  at  this  diflance  of  time,) 
ctecutiix  was  certainly  obliged  to  keep  them  in  repair ; 
lif  that  were  not  the  cafe,  the  dejfendant  ought  to  have 
ided  fpecially  that  her  teftator  did  not  put  them  in  repair 
RafoD  that  the  plaintiff  did  not  find  the  flates,  and  that 
pefore  (he  was  not  obliged  to  keep  them  in  repair.  As 
fe  obje&ion  to  the  declaration,  we  were  of  opinion  that 
%  averment  were  neceffary,  which  we  doubted,  yet  that 
\  being  aii  affirmative  covenant  on  the  part  of  the  plain- 
I  a  general  averment  of  the  performance  of  all  covenants 
I  fufficient. 

(0^  per  Curiam^  Judgment  for  the  plaintiff  {h)!^ 

j  Vid.  Atbtrly  T.  F>r»M,  pofi,  and  the  cafes  there  referred  to  in  the 
')  thmmt  ▼•  Csdtvafladeri  p^fi^  Mich,  1 8  Geo*  %, 
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E.MG  --.-^  Dakbt  ^fEgnee  of  Mart  Dawsom, 
fuB^ir,      of   Matthew  Dawsoh,  ag/mfi  Curii 
*^'  **^     Gr£gc  (a). 

[HxL  12  Ceo.  2.    HoL  •S44^  ] 

CoTmiDtto"OOVENANT.    The  plairtlff  fct$  forth  m 

lery  a  fihc      \^  AdXcd  pth  of  March  1 705  between  the  def 

of  «min    Margaret  hb  wife  and  Mcttbevf  Dvajin  \  whereby 
lands  in  the  ^       *.  ^  r  »••'•■        •»' 

towij(hipoM<^fidant  m  conucerauon  of    155/.  m  hand  paid  ci 
A.  10  the    Matthew  of  the  tenements  by  the  name  of  fevenl 
Si'ihe^re-'  (^cfcribing  them,)  all  i* hich  fciid  doles  hrds 
Queitandatpreniifcs  were  (ituate  lying  and  being  within  the 
the  c»  fti  oi  fields  and  territories  of  Ilton  in  the  county  of  Tori^  to! 
br^h'af-*''^'^^  fame  to  JlUitthnv  Daicjon  his  heirs  and  afEgnsfbrJ 
figncd'hat  to  the  ufr  of  liim  hib  heirs  and  afligusfor  ever.     And  ' 
the  }^tzntoT iQp/.gtr  Gre^gcovcuTihts  for  himfelf  his  heirs  ezecotors  l 
acki.o'w.     niir.iflr'itors  ^^irh  A^atihe^u  Daiifcn  his  heirs  and.  affml 
le^eat.ne  he  thc  Lid   Chrijioiber  Gregg  and  ^i^r^Ar/f  his  wife|  1 
^^hf"^**^f  '^^''^  ^"^  -ifligHb,  and  every  other  perfon  &Cs  Ibottid 
Uodktii  the  tifn<^  after  that  time  upon  reafonable  requeft  and  at  the 
pan(b  of     in  the  law  of  the  laid  Alatttew  Daivfon  his  heirs  or 
picH  that    ^^^^  fuffer  and  execute  or  caufc  to  be  made  fufiereda 
the  i''>:c  r.f  ecuted  all  and  every  fuch  funher  and  lawful  aA  and 
thcfii.etcn-ancc  in  thc  law  for  the  further  affuring  cf  thc  premilcs 
priftd«!u?ci  <^v*^ry  P'**^'  theieof,  be  it  by  matter  of  fad  or  record  or  tt 
Undt  in  B.  wife,  ab  by  the  faid  Matthew  Dav.Jbn  his  heirs  or  af&gni^ 
thanth..ft  x\\t\i  counfcl  learned  in  the  law  Ihallbe  required,  fo  M^" 
in  the  cove-  pcrfons  to  make  fuch  further  <iflurance  (hall  not  be  of "' 

nant,  of     travel  farther  than  the  cafUe  of  Tork  for  thc  doing „ 

which  the  ^hj^j  fine  or  fints  &c  ihould  be^d  enure  to  the  uifesof  j 

rrant*  r  v^  at 
Kil'd;  and 
held  a  good  plea.  7  Mod.  »9i.  S.  C. 


{a)  rhis  cafe  ii  reported  in  $  Vin.  Ahr^t^o, pl» $%,  but  there  m^ 
iniil«.kek  in  the  fad*-  iij  that  report ;  liL  hat  thi  qurftion  arolcon^aj^ 
nai.t  oj  tit  %viff  ktjf.rt  tMarriagt ;  and  idlj,  J  hat  the  defendant  wi  "^ 
nthei  laiidfi  in  .■  ajham  in  right  of  bis  wife:  according  t'>  the  Fi 
It  aiif'cait  that  thc  cafe  arofc  « n  the  coven^iHt  made  by  the  hulban 
hufoand  an  vife  w  uld  maVe  any  fi  rthci  airur«nci  &c.  and  tliatihi^ 
bdiid  uat  fcifed  of  thc  lauds  C(.mprilcd  in  the  covenaxit  at  well  akthofel 
tioned  in  thc  pica  in  hii  dcmcfoe  at  of  fee,  not  ia  right  of  hit  viiitt 


he  Foal 
ilbano  til 


ic  plaintitt  and  hts  hcirsi  b^  virtue  whereof  he  vaa 
feifed  in  fee ;  and  afterwards  after  the  making  of  the 
nires  of  Icafc  and  releafe  and  before  the  fuing  out 
jinal  writj  vix.  on  the  i6th  of  jfprii  173S,  for  the 
iiring  of  the  premifes  to  the  plaintiff'  and  his  heirs 
to  the  bid  covenant  he  at  his  own  charges  did 
;  written  and  engrofled  a  note  of  a  certain  fine  to 
■ledged  by  the  faid  defendant  and  his  wife  of  the 
which  note  is  fet  forth  in  the  declaration  and  is  of 
cell  of  land  in  tbepari/b  af  Mabam  in  the  county 
and  that  he  did  then  and  there  caufe  the  fame  to  be 
1  tendered  to  the  faid  defendant  and  his  wife  be* 
oommiffioncrs   (naming  them)  dulf  and  lawfully 

to  take  fuch  acknowledgments  &c  then  and  there 
u)  ready  to  take  the  fame,  and  in  their  prefence 
ft  the  defendant  and  his  wife  to  acknowledge  the 
li  acknowledgment  being  a  reafonable  a£l  for  af- 
.  And  the  plaintiff  afligns  as  a  breach  that  the 
and  his  wife  did  not  acknowledge  the  fame,  but 

to  do.     Damage  400/. 

fendant  faith  that  he  was  always  readv  and  willing 
ny  further  and  lawful  afliiruice  according  to  hi« 
but  pleads  that  at  the  time  of  tendering  the  faid 
fine  he  was  and  is  feifed  in  fee  of  divers  other  lands 
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The  plaintiff  demurs  generally,  and  the  defendant  jc 
in  demurrer. 

Danbt 

oIeSI.       '^^''J*-  ^^^^^'  for  the  plaintiff  cited. iff^r  8 1  o  j  i  But0r.\ 
Cro,  Jac,  251;  Boulney  v.  CurUys  \  7  %  I .,  where  the 
of  the  fine  tendered  was  of  three  memiages, '  and  the 
dant  pleaded  that  two  more  meffuages  were  comprifedi 
he  covenanted  to  be  afTured,  and  the  plea  was'  ov< 
the  whole  Court. 

Serjt.  Draper  for  the  defendant  cited  the  cafe  of  IP^ 
Walfiy  2  Buljlr,  317,  and  1  Rol.  Rep.  103,  1 17  5   12  ' 
%     in  which  he  /aid  the  contrary  was  determined,  and  the 
in  Cro,  Jac.  251,  held  not  to  be  law.  He  alfo  cited  T 
Cafe,  Latch  1 86,  to  fhew  that  the  defendant  was  not 
to  acknowledge  a  fine  before  commifQoners. 

We  were  all  of  opinion  that  the  plea  was  good ;  for 
there  are  generally  more  acres  of  land  put  in  a  fine  thm 
intended  to  pafs,  chat  the  fine  may  be  fure  to  comp 
enough,  and  therefore  this  alone  would  not  be  a  fu 
objeftion,  yet  the  plaintiflF  ought  not  to  have  added  a 
place,  fince  there  could  be  no  neccfTity  for  that.    For 
covenant  only  extends  tb  lands  in  the  fownjbit  of  Iltmi 
trxA  the  fine  is  of  lands  in   the  pari/b  of  Mcytmm^  in 
the  defendant  cxptefsly  avers  that  he  has  other  lands, 
in  the  cafe  in  Cro,  Jac.  251,  the  defendant  did  not  aver 
he    was  feifed  of  any  other  mefluages.     *  Befides  tUs 
flronger,  being  in  the  cafe  of  a  wife,  who  ^ay  be  bancd 
her  dower  by  this  means.  .    ' 

'  .... 

As  to  the  objeftion  that  they  were  not  obliged  to  go 

fore  commifTioncrs  to  acknowledge  the  fine,  we  did  hot 

On  that.     But  my  Brothers  Denton  and  Portejcue  A.  fde 

.  to  be  of  that  opinion :  But  I  and  my  brother  Wm.  tmrte^ 

thought  otherwifc.  " 

Judgment  for  the  defendant  nifi  *,  the  laft  day  of  the  tcfi 
adjourned  until  the  firll  day  of  Irinity  term  at  the  defire  qI 
Serjt.  Wngkty  who  admitting  then  that  he  had  no  caufc  tl 
fhew  judgment,  was  made  abfolute.** 
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A.CHERLEY  tf^tf/^  BOWATER  VeRN0N.(^7).   E.iaGco.» 

Monday 

June  4th. 

A.  by  will 

ipinion  of  the  Court  was  thus  delivered  by  ??^^  ^'^n^* 

*  '  chargo  to 

his  liiler, 

.ord  Chief  Juftice.     "  Debt.     The  caufe  was  tri-pajable 
Lard  Chief  Jullice  Eyre  in  London  :14th  ^^^^r^^^^Jf^^fj^^^^^ 
''crdid  for  the  phintiiF  for  1900/    fubje6l  to  thcgivcitto 

the  Court  of  B,  C.  on  the  point  of  law  ariiinghcriniicu 
and  codicil  of  Thomas  Vernoti  iifq.;  and  thcrelorcjjj^^^^'^^jj^'' 
the  will  and  codicil  as  related  to  the  point  in  quef-  cv..im  ilic 
reded  to  be  inferted  in  the  cafe.  °\'«|\'  '*=*Y 

on  was  brought  by  the  plaintiff  as  admlniftrator  of  or  pjrfon^l 
^haabeth  AcherUy  deceafed,  and  was  founded  uponcftatcaW 
-22  Hen.  8.  r.  37.  entitled  an  a6k  for  recovery  of'^^'^'f'^^'f'^^ 
ot  rent  by  the  grantees  ot  tenants  ui  lee-umpic,  ,11  right aj.d 
nds  to  the  adminiilrators  of  tenants  for  life  of  ciainuhcrc- 
was  brought  by  the  plaintiff  for  the  arrears  of  ii"  ^y^or^^anT 
200A  due  to  his  faid  wife,  which  was  devifea  truiice* ; 
e  will  and  codicil  of  Thomas  Vernon.  the  luitr 

fcts  forth   that    the  faid  Thomas  Vernon  by  his  * J^. ,  ^[^^". 

ig  date  the  17th  of  June  17 1 1,  gave  unto  his  fif-  out  cxccut- 

hAcherleyy  then  the  wife  of  Rog^r  Acherley^  one  an-  ["^.^"^  ^j" 

:nt  charge  of  200/.  a-ycar  to  be  paid  to  her  half-ti,,jt  J^c  * 

of  the  rents  and  profits  of  his  real  eftatc  to  herhufbandof 

for  her  fcparate  ufe,  exclufive  of  her  prefent  or^*'^  ^*'^^^ 

-  irt.  1-  r     ty         Till  r         wai  not  m- 

iken  hulbandy  and  m  caie  llie  Ihall  happt:n  to  iur-*tit!ed  tothe 
ife,  my  will  is  that  the  200/.  per  annum  be  from  arrears  oi 
f  tny  wife's  deceafe  made  up  the  fum  of  ^ooL^^.^^^'fJ^ 
during  the  life  of  my  faid  fifler  for  her  foJe  and  icafc  was  a 
2.     And  he  by  his  will  gave  to  his  niece  Z»^ir//Vi^""^''^*'" 
e  fum  of  1000/.  at  her  age  of  i3  or  J^arriageDuti^i/^  * 
jld  firft  happen^  provided  the  married  with  the  were  only  a 
her  father  and  mother  and  his  widow  or  of  fuch  J:°"^^''*"" 
(hould  be  then  living  :  but  if  flic  married  without  it  ought  to 
It,  he  gave  her  but    1 00/.  and  the  900/.  was  to  have  been 
aU  into  his  pcrfonal  eilate  &c.     And  after  fevcral  j;"jf°'"|^f,. 

able  time ; 
within  fix  moaths,  or  at  all  events  during  her  life. 

tp.  513  ;  and  for/.  188,  S.  C— Sec  alfo  C»m.  Rep.  3S1  ;  i  P. 
Afei.  6iJ ;  1 .;  MoH.  518  ;  2  Equ.  Caf.  Abr.  209  pi.  2;  ^  li.ir' 
;  a  d  3  Bro,  Pari,  Caf.  I  :>;.  for  other  points  in  diilcrcni  cafet 
'amc  ptf  ticB. 
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1739.    other  derircsand  legacies,  which  are  inmiaterial  to  the] 
^^v%i^  in  qu'rition,  he  gave  and  bequeathed  all  the  reft  and 
At  cfcL£T  of  his  real  and  perfonal  eilate,  all  his  debet  kgadcs 
st^jf^/    jid^]  czpcnces  being  firft  paid  and  fatisfied,  uaco  his 
Roger  AcberUy  and  four  other  traitecs  their  heirs 
and  adminiftrators  upon  fpecial  truft  and  confidence  in 
repofcd  that  (the  annuity  and  annual  rents  before  d( 
his  wife  and  filler  and  other  perfons  therein  for  that 
before  named  being  firft  duly  paid  out  of  the  rents  ii 
profittt  of  his  real  eftate  whereof  he  (hould  die  poflefled^ 
ther  freehold  or  leafehold,  and  after  payment  of  all  hiBi 
and  legacies  that  he  had  or  (hould  by  his  (aid  will  or 
codicil  or  codicils  give  or  devife,  his  funeral  chargoi 
charges  of  the  probate  of  his  faid  will  and  adi 
being  paid  and  fatisfied,)  the  (aid  truftees  and  the 
and  all  furvivors  of  them  and  the  heirs  and  alfignsof 
vivor  ihould  lay  out  the  reft  and  refidue  of  his 
tate  in  lands  in  fuch  manner  as  therein  dire^ed,  and 
fame  when  purchafed  (hould  be  fettled  to  fuch  ufts. 
therein  alfo  directed,  butjbould  befuhje^tofuehrftbti 
given  by  thefatd  will  asfiould  not  be  then  determined* 

And  the  faid  Thomas  Vernon  by  his  codicil,  dated 
February  172O9  ratified  and  confirmed  his  faid  will  (a 
in  the  alterations  therein  mentioned),  and  in  the  firft 
dirc£led  that  the  proportion  or  legacy  thereby  gifen  fo^ 
niece  Letitia  Acherley  be  made  up  in  the  whole  6000^.. 
payable  to  her  at  her  age  of  21  or  marriage,  which 
firil  happen  \  and  he  recommended  it  to  her  to  take 
mother's  and  his  wife's  confent  to  the  marriage,  if 
ihouid  be  then  living.  Then  follow  theCc  woi 
which  the  queflion  depends;  <<  But  my  mind  and 
that  what  1  have  fo  given  to  my  fifter  and  niece  be  \ff 
ncfcptcd  and  taken  in  lieu  and  (atisfa£tion  of  all 
cither  of  them  might  claim  out  of  my  real  or  perfonil; 
tate>  and  upon  condition  that  they  releafe  all  right  wii 
tlicrcunto  unto  the  executors  and  truftees  in  my  will 
And  having  thus  provided  for  my  fifter  and  niece,  I 
all  the  lands  by  me  purchafed  fince  the  publiihing  of 
will  (and  he  had  in  fa£l  purchafed  feveral  ettates 
to  the  fame  ufcs  as  I  have  given  my  manor  of  Hanharj\ 
thu  bulk  of  my  eftate  by  my  will." 


kr( 
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rrmn  died    5th  of   February  1720;    after   wliofc     1739. 
faid  Roger  Acherley  and  Elizaleth  his  wife  in  right  Ci^vvj 
id  EUztibith  were  feifcd  of  the  faid  yearly  rent  dc- Acherlkt 
le  faid  htizabeth  as  aforcfaid  in  thtir  dcmefne  as  of    ''^'"tP 
fj  virtue  of  the  faid  gift  and  dcvifp,  and  the  defen-     •**'®*'* 
^d  on  the  manor  and  other  the  lands  chargeable, 
and  ever  fince  has  been  tenant  of  the  demefne 
The  a Aion  b  brought  for  1900/.  for  nine  years  and         • 
:  arrears  of  the  faid  annuity  of  200/.  due  on  the 
hruary  173 1    in  the  lifetime  of  the  faid  EUzcbeth 
Dd  aiio  in  the  lifetime  of  the  faid  Mary  the  wife  of 
ertwn.     Elizabetb  died   3d  of  May  1 732,  and  (he 
le  any  releafe  unto  the  triiftees  or  executors  in  the 
rill  named* 

cftion  which  arifes  upon  this  cafe  {a)j  and  which 
red  for  the  opitiion  of  the  Courts  is  whether  the 
IS  adminiitrator  of  his  wife  E/izabetbj  is  entitled 
'  the  arrears  of  this  annuity  or  any  part  thereof, 
llizabetb  never  having  executed  any  releafe  either 
or  perfonal  eftate  of  the  teftator  to  the  executors 
£S  according  to  the  condition  in  the  codicil.  And 
epend  upon  tbefe  two  queftions  \ 

hether  it  be  a  condition  precedent  or  fubfequent ; 
co%.dition  precedent,  the  plaintiiFis  certainly  en* 
nothing,  becaufe  nothing  ever  veiled  in  Elizabeth^ 
iving  performed  the  condition. 
iut  fuppoling  it  to  be  a  condition  fubfequent,  the 
Lion  will  be  whether  it  ought  not  to  have  been  per- 
I  areafonable  time,  or  at  leaft  fome  time  in  the  life 
€tb. 

e£t  to  both  thefe  queftions,  I  {hall  in  the  firft  place 
rhat  was  the  intent  of  the  teftator,  and  in  the  next 
at  conftruciion  may  be  put  on  the  words  of  the 
:ording  to  the  rules  of  law  and  grammar. 

t  arc  of  opinion  that  the  intent  of  the  teftator  is 
clear )  that  his  fiftcr  and  her  daughter  (hould  have 
f  his  real  or  perfonal  eftate  but  what  he  has  given 


ife  wm#  argued  four  Teveral  times;  twice  in  the  time  of  LoM 
;  JUevii  UHi  twice  after  Lord  Chief  JuIUce  H''iUti  prclided  iii 

them 


iS6 


EASTER  TERM,  la  Gio.  IL   C.  P. 


1739-  ^^^^  W  ^^^  ^^^^  ^"^  codicil ;  that  they  fliould  accept  of 
(^^vx«»  as  a  full  provifion  for  them  and  in  full  lieu  and  fatisfa£li( 
AcuiRLiYall  their  claims  and  demands  whatioever  either  out  of 

V'"ifi    real  or  pcrfonal  eftate,  and  that  the  perlon  to  whom  he 

*  given  his  eftate  with  an  intent  to  preferve  his  name  andj 
mily  (hould  enjoy  it  in  peace  and  quietnefs>  without  any 

*  turbance  from  his  female  heirs.  Having  thus  (fays  he) 
vidcd  for  my  filler  and  niece,  I  devife  all  my  cllate 
And  this  being  his  plain  intent,  he  could  never  intend 
his  heirs,  for  whom  he  had  fo  provided,  (hould  be  at 
to  difpute  the  devifee's  right  for  feveral  years  together 
yet  all  the  while  to  infill  on  the  payment  of  their  anni 
jbie  therefore  certainly  intended  an  immediate  releafe, 
lead  that  his  filler  fliould  receive  no  part  of  the  annuity 
til  flic  had  executed  a  releafe. 

This  being  his  plain  intent,  I  v^ill  in  the  next  place 
der  whether  or  not  fuch  a  conflrufiion  can  be  put  upon 
words  of  the  codicil  according  to  the  rules  of  law  and 
mar  as  is  agreeable  to  the  intent  of  the  devifor.     I  mult 
that  whenever  I  am  fully  fatisfied  of  the  meaning  and 
tion  of  the  teitator,  1  fliall  always  endeavour,  if  poi 
put  fuch  a  coiiilru6iion  upon  tlie  words  of  a  will  chat 
tent  may  not  be  fruitrated.     And  with  that  inclination  I1 
condder  the  words  of    this  codicil|  whicii  plainly 
condition ;  "  But  my  mind  and  will  is  that  what  I 
given  to  my  filler  and  niece  be  by  them  accepted  andl 
lieu   and   I'atisfaAion  of  all  they  or  either  of  them 
claim  out  of  my  real  or  perfonal  eftate,  and  upon 
that  they  releaft  all  right  and  title  thereunto  unto  the  ez( 
and  tTuftees  in  my  will  named  &c/'     My  Brothers  are.; 
opinion  that  the  words  of  this  codicil  are  fufficient  to 
a  condition  precedent.     And  though  I  doubted  of  this- 
iirft,  I  am  inclined  to  be  of  the  fame  opinion,  though  I 
not  fo  clear  as  to  this  point  as  I  am  in  refpe£l  to  the  k 
and  if  I  agree  with  them  in  either  point,  the  coufeqi 
that  the  plaintiff  cannot  recover, 

I  know  of  no  words  that  either  in  a  will  or  deed  n( 
make  a  condition  precedent,  but  tlie  fame  words  will 
make  a  condition  precedent  or  fubfequent  according  to 


djufe  li  placed  prior  or  pullcri 
or  (OTcriMit.  For  ihe  fame  wnr.l-i  have  be 
T  ihc  oneoTtheo:licracci>riIiii|rli>  ilit  naiur 
n  hu  more  frequently  arilen  oii  the  conlV 
a.  And  all  the  determliiiLJoiH  arc  I..iii<i1e  J 
Dof  thepartictai  it  i<  tn  he  cnllcrScl  lr« 
MI  eon&deriii^  die  orJ^r  ii>  «.h>..h  the 
;    or.    I*     nince    accuratctf    (;><<r.'ir.xl    l>, 

j  it  in  be  colleActt  frnm  the  <vi.lci.t  TeiU: 
j  and  hovevrr  tiuifpiifed  they  may  lie 
muit  ilcpen-I  ou  tlic  urtlcr  uF  li 


'l,''l'll':^X!h!'"ill' 
.r|«:ai»e    C..V.-H 

lord  Af^n./i.f. 


^d,  the^ 


i  on  this  fuhjcd  Rijy  be  jrr.nn^d  in  three  cUff.:!; 

fe  of   MtftaJrit   cixtmaii,  where  one   parijr   nwy  maintain   an 

-.e  coveuaut  to  be  prifornie,!  hy  the  other,  wirliout  averring  prr- 

E  the  coviuanta  on  hit  own  pjrt,  and  to  whi^h  ai^ion  the  Jifen' 

[  plead  Donpcrfunnance  of  toe  plaiiitifT's  Ciiv^'naTiI*  in  hia. 

lOfc  oi  itpt^iint  amJ  aae:umt  aiiaiih,  wliere  tlie  ael  of  each 

be  dune  a[  the  r-nic  time. 

lolc  of  drpetdra!  lavmaiil.'  ar  rimJUhiu  ftttri.nt,   where  the  per- 

I  one  >A  depend*  an  the  pr'nr  pcrfnrmaace  of  another  by  the 

',  and  where  until  the  prior  a£t  '^^  done  nu  right  i>  veiled  in  the 

ovght  to  fi:Uim  it.  iior  is  trie  other  parly  li  ible  tu  aa  aSian 

rtam.     And  in  b^th  the  lall  cal'c*  the  party  fuiD?  mud  aver  th  jt 

'onned,  or  was  ready  to  perform,  or  wSi  prevented  by  the  uthrr 

vmiriK,  the  covenant!  on  hit  part,  and  the  defcnilanC  may  plead 

na&ce  liT  liie  plaintilTin  bar  of  th'  nAion. 

irit  kind  are  the  fnllowjne  modern  lafei;  BUtiwtIt  v.  N^fi,  I  Su. 

Ur    Sufl-ltn,  li.6ii\    Mtrrllv.Rai<t.il.4';i:;Daaf«>V.Mj,r, 

i  MtrliMj.:iV.f,jt.^,l  mi/.ti;  JK«r(v.  £v«,»£/.fc;>.  I3iil 

Kit,  s  Hin^f.   \a  £4?  4oy  ;  Cjmfii!i  v.  ^mh,   S  J>.  U*  £.  $70; 

W-I-,  1  H.  in.  Hif.  C.  B.  17J.  B.  *.  and  Trrry  v.  i>M(H  Bart,  t  H. 

Jairigj  fall  within  the  rccondclafi;  Zici  *.  it^rMa,  1  Sir.  iff; 
Sarlln,  Dtagl.  «84;  Kingf-Hi  v.  frrfiw,  cited  m  nti,^!.  6HH; 
.  Km.  a  Dcnf.  bf  £j0  ibl :  Lord  ^lOivnirb  T.  Lord  Mnvimm 
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1739.    another,  or  agree  to  do  any  thing  or  pay  a  fum  of  moaefj 
\^^v^^  conflderation  of  a   thing  to   be   done,  in  thefc  cafei 
AcHEXhET  which  is  the  confideration  is  looked  upon  as  a  condition 
yftii'oii   ^^^^^^-    So  is  the  cafe  of  Peters  v.  OpU^  i  Fentr.  177. 
I  Sound.  350.     If  a  man  agree  to  pay  a  fum  of 
another  pro  labore  fuo  in  pulling  down  a  houfc,  die 
down  of  the  houfe  is  a  condition  precedent.     So  i& 
of  Thorpe  and  ^horpey  I  Snlk.  171,  where  a  man 
pay  a  fum  of  money  to  another  be  releafing  the  ijtaty  tf 
dcmptton  in  certain  lands.     And  fo  is  the  cafe  of  7i 
Goodwin  yy  adjudged  by  Lord  Mnci  la  field  and  the  reft  of 
judges  of  B,  R.  upon  great  confideration,  P,  i^Amti 
which  cafe  Goodnvln  fyCt)  was  to  pay  Turner  1500/.  be 
ir,g  a  judgment.     In  all  w:  ich  cafes  it  was  holden  t^ 
party  who  \v\s  to  receive  the  money  was  not  entitled  to 
mand   it  until  he  had  performed  that  which  was  'the 
iideration  of  the  payment,  and  which  was  confidcred  11 
thefe  cafes  to  be  in  die  nature  of  a  condition  precedent - 
was  faid  indeed  in  the  cafe  of  Tborpe  and  Tborpe  iSxA 

E articular  day  be  appointed  for  payment  and  the  day 
appen  before  the  thing  can  be  performed,  an  action 
brought  for  the  money  btfore  the  thing  is  done,  and  ta 
cafe  ic  mull  not  be  conHJered  as  a  condition  precedents 
if  the  thing  can  be  done  before,  it  mud.     It  is 
held  in  Hob,  41.  and  feveral  other  books  that  if  a  maa 
other  remedy  for  the  thing  which  is  to  be  done  in 
deration  of  the  payment  but  the  (loppage  of  the  mc 
that  cafe  he  is  not  obliged  to  pay  it  until  the  thing  is 
And  for  this  rcafon  it  has  been  always  holden  that  if  id 
nuity  be  granted  pro  conGlio  impendendo,  if  the  gran 
fufe  counlel  the  annuity  ceafes.     So  likewife  if  it  plainlf 

Eear  to  be  the  intent  of  the  teftator  that  the  devifee  (halt 
ave  the  benefit  of  the  devife  unlefs  he  perform  a  certainr 
enjoined  him  by  the  devifor,  this  is  a  condition  pr 
and  the  devifcc  fliall  have  no  benefit  of  the  devife  un 
perform  it,  even  though  the  condition  be  never  fo  un: 
able  if  it  be  not  illegal  or  impoflible ;  for  cujus  eft  dare 
efl  difponerc.     A  man  may  difpofe  of  his  eftatc  at  his 
will  and  pleafure  and  upon  what  terms  he  thinks  fit  ( 
men's  wills  (as  Lord  Hale  fays)  are  the  laws  that 


Xa)    Vid.  Ftrt,  145.10  Mtd.  J54 :  i^O;  and  %1%.  GiU,  C^.iu 
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e  dlowed  to  make  concerning  their  eftates,  and  courts    1739. 
ice  are  bound  to  cany  them  into  execution.     It  b  up-  i^-v«>^ 
( fimndation  that  the  great  cafe  of  Bertie  y,  Falkland ^^^^^^^^'^ 
\  adjudged,  which  was  fo  well  confidered  and  fo  fo-  v?*k^iu 
determined,  where  a  devife  to  an  infant  of  but  ten 
if  age  in  cafe  (he  married  Lord  Guildford  within  three 
became  void  on  nonperformance  of  the   condition, 
I  flie  was  an  infant,  and  though  the  performance  of  it 
It  in  her  power ;  and  the  reafon  given  for  it  was  be- 
lt was  a  condition  precedent.     And  it  was  faid  in  that 
at  even  a  court  of  equity  can  give  no  relief  in  cafe  of 
ition  precedent,  though  it  becomes  impoflible  by  the 
God.     The  cafe  of  Fry  and  Porter  (b)  is  founded  on 
Be  reafon. 

m  I  wiB  try  the  prefent  cafe  by  the  reafons  of  thefc 
l-cafes.  And,  firft,  this  annuity  is  plainly  granted  in 
nation  of  the  releafe  ;  fo  are  the  exprefs  words  of  the 
L  Nor  has  the  devifee  of  Mr.  Vernon  any  remedy  to 
I  fiidi  releafe  but  by  flopping  the  payment  of  the  an- 
And  it  is  as  plain,  I  think,  or  rather  plainer  than  in 
rfe  6i  Bertie  and  Falkland^  that  Mrs.  Acherley  (hould 
ne  the  annuity  unlefs  (he  perform  the  condition.  The 
in  the  one  are  <<  in  cafe  fhe  marriea" ;  in  this  *<  upon 
'm  that  (he  releafe"  j  which  is  certainly  at  lead  as 
if  not  a  ftronger  expreflion  than  the  other.  And  there 
peteiice  to  fay  in  this  cafe  that  fhe  could  not  perform 
ndition  before  the  time  of  the  payment  of  the  annuity, 
e  firft  payment  was  not  to  be  until  fix  months  after  the 
t^f  death,  and  (he  might  as  well  releafe  her  right  in 
■ttbs  as  at  any  future  time.  Befides  the  particular 
!r  of  penning  this  claufe  affords  another  very  ftrong  ar- 
it  diat  this  was  intended  to  be  a  condition  precedent  \ 
the  words  are  in  the  prefent  tenfe.  He  wills  that  the 
y  ie  accepted  in  lieu  and  fitisfa£lion  and  upon  condi- 
tttSe  releafe  %  which  is  jufl  the  fame  as  if  he  had  faid 
re  oer  the  annuity^  releaftng^*  which  expreflion  has 
been  holden  to  make  a  condition  precedent,  as  ap- 
mn  the  cafes  which  I  have  already  mentioned,  and 
be  cafe  of  Large  and  Chefbire.     i  Vent.  147,  which  is 

ul.  %  Verm*  333  J  SM.  %%\\  12  M^i.  \%\\  and  »  Frnm.  420. 
JAAjOP. 

a  cafe 
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« 

1739.    a  cnfc  in  point  to  this  purpofe.    A  man  agreafc.^.|ta 
to  y.  5.  he  making  him  a  good  efla(i  in  cMaiu^  hndAttl 


AciitKLRvhoIden  to  be  a  condition  precedent,  and  that  f^EiUli 
a^uirfl^   not  demand  the  money  until  he  had  made  hiin  a  good 
* '  in  thefc  lands.  i  ^   y  r»f 


VtKNOi 


Ji'i      i 


I  will  in  the  next  place  confider  the  <)bje6tioita  dial 
been  madengainft  this  conftruflion*  .« i^  ^  ..n  j 

a 

id,  It  was  faid  that  the  devife  of  the  annuilf  kl 
will,  and  the  condition  is  only  in  the 'Codicii  ndiick 
mule  nine  yenrs  aftcrwardsi  and  therefore  it  moftbin 
dition  iubfcquent.  But  there  is  nowoight  in  ttwcbji^ 
for  the  will  and  codicil  which  confirms  the  wH^  olrj 
dared  to  be  part  of  it  mull  be  confidcred  a3  one-aad4lr 
indrument)  and  there  is  no  priority  or  polferioiity  iai^ 
«s  there  is  in  a  deed,  but  ^very  pare  of  a  will  mufL  ^J 
and  confidered  togethen  ^   ^  .ik  Si 

2dly,  It  was  faid  that  if  this  be  faid  to  be  a  conditioo 

cedent,  it  was  an  impolFiblc  condition  and  theiiFoiai 

becaufe  the  wife  could  not  make  an  effe£lual  releafeoq 

her  hulband  joined  with  her  in  a  fine,  and  he  nuofaa-iSBfl 

do  fo.     But  the  foundation  of  this  argument  a  falAl 

admitting  that  (lie  could  not  make  an  efivdiuai' rekdii}il 

her  hufband  joined  with  her,  it  is  not  'therefore«an  inpil 

condition  but  only  a  condition  which  it  w«i6  no&'«nti|d 

her  power  to  perform.     And  there  are  a  multitude  of  CQ 

tions  in  the  books  which  are  held  to  be  good,  though  it 

not  m  the  power  of  the  party  to  perform  them  widsMl 

confent  or  aififtance  of  another*    if  tlu»  Mfcrc  an  dUd 

what  would  become  of  all  the  conditiiDns  to  msinffuf 

is  in  no  one's  power  to  marry  whom  hcpleudes.     Befidds^ 

not  very  clear  that  it  was  out  of  Mrs,  Adar/eyt  pamcu 

ing  her  coverture  to  perform  this  coodition.*  Tar:a^ 

covert  may  levy  a  fine  without  her  hu(band,  .and  it  willjl 

her  and  her  heirs  if  the  huiband  do  not  enter  ^nd  avvU 

as  is  cxprefsly  held  in   7  Htn.  4.  ^3  ;   if  Hen.  4.  25.^) 

Miry  Partington* s  cafe  10  Co,  43.  a.,  and  feveral  others 

(.7 -.     And   it  in  the  prefcnt  cafe  Mrs.  Acberley  h^d  levSl 

iiijc  and  her  hufband  had  endeavoured  to  avoid  it  by.fl 

('/)    B.o,  Air.    "  Fwrs:'  pi.  33;    Hob,  215;   the   Ewl  of  Biifmti 

;»  Co.  t\ — .'JCC  Mur.au\  caff,  %  Bl.  R:p    IZOJ. 
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Ids  wife  had  accepted  of  the  annuity,  I  have  no  doubt    1 7J^. 
hat  a  court  of  equity  woiild  have  granted  an  injundlion  v.>v^s.i 

H  llilD*  Acufi.  Ltt 

By,  The  nejct  ofajeftxon  wa$  that  the  eftate  iifelf  is  no( 
■  to  the  tmftees  until  after  the  annuities  are  paid  and  {di'* 
dy  and  therefore  they  wete  not  capable  of  accepting  a 
ie  from  Mrs.  4chtrlij  until  after  the  annuity  was  at  an 
Bnt  this  is  to  put  fuch  a  coniiru£lion  on  the  will  as 
Id  make  the  whole  inconfiilenty  and  would  make  Mr. 
w%  (who  was  a  very  great  and  learned  man)  fpeak  the 
•eft  nonfenfe  imaginable ;  but  this  obje£tioh  ariles  only 
i  the  inaccurate  penning  of  one  claufe  in  the  will.  Buf 
mogdMoihtr  the  annmties  paid  and  fatisfied  i^XzAwXy  mean 
^  diat  tne  eftate  fliall  be  fubjc£l  to  the  payment  of  the 
ntics  ;  for  he  fays  afterwards  that  the  eftate  (hall  be  en^ 
d  by  ihofe  to  whom  he  has  given  it  fiibjei^  and  liable 
hde  anauitiest  which  it  coy  Id  not  be  if  the  eftate  itfelf 
e  not  to  commence  until  all  the  annuities  were  dljTcharged. 

Aty,  The  next  obje6lion  is  ftill  of  Icfs  weighty  that  he 
Iftnot  intend  that  ^t^  Acherley  Ihould  releafe  all  her 
K  immediately,  becaufe  if  flie  did  flie  would  releaC^  the 
lity  itfelf :  there  isfome  conceit  bi^t  very  little  argument 
hhi  for  to  he  fure  (he  would  only  be  obliged  to  releafe 
m  other  claim  on  the  eflate,  and  not  this  charge  of  tlic 
■qf,  which  is  the  confideration  of  h^r  giving  the  reieafc. 

ddy.  The  laft  ofajediou  was  that  the  fame  condition  in 
fame  lentence  and  by  the  (ame  words  is  annexed  to  Letitia. 
dv^fater's  kgacyi  and  that  that  muft  be  a  condition 
JB^vent,  and  therefore  this  muft  be  jTo  too ;  becaufe  the 
cy  of  6000/.  is  given  to  her  payable  at  her  day  of  mar- 
e  or  age  of  twenty-one^  and  as  fiie  might  marry  betbre 
■y-onc  (he  would  tlien  be  entitled  to  her  legacy  and  yet 
li  be  incapable  of  giving  a  releafe.  And  this  wa^  the 
Aaon  (I  own)  that  ftuck  with  mc  and  created  my  doubt: 
I  think  it  will  receive  an  anfwer.  For  an  infant  before 
tty^nc  nuy  levy  a  fine,  and  if  he  do  not  avpid  it  during 
iii£incyt  it  will  bind  him  for  ever;  fo  it  was  held  in 
ff.  J  8.  a,  Barhivith^s  cafe,   and    in   feveral  other  cafes, 

M  and 
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'739*    ^^^  >s  undoubted  law  fa  J,     Now  if  Letitia  had ; 

(^■"■^v^J  the  money  at  her  day  of  marriage  before  twenty-on 
AcHKRLKTyi^d  a  fine  and  had  afterwards  endeavoured  to  avoii 
Vif  JioN.  *"g  ^^'  nonage,  the  Court  of  Chancery  would  certai 
hindered  her  by  injunction,  which  Mr.  VtrmnwtVi  k 
therefore  might  very  well  intend  this  to  be  a  condit 
cedent.  And  I  am  the  more  inclined  to  think  that  1 
by  the  alteration  that  he  made  in  his  codicil ;  for  heb 
her  the  looo/.  by  his  will,  to  u4iich  he  did  not  an 
condition  payable  at  the  age  of  eighteen  :  but  when 
her  6ooo/.  by  his  codicil  to  which  he  annexed  this  go 
he  made  it  payable  at  twenty-one.  Though  the 
doubted  at  fird,  upon  confideration  I  am  inclined 
the  fame  opinion  with  my  Brothers  that  the  condil 
nexed  to  Mrs.  AchtrU^s  annuity  was  a  condition  prec 

Secondly. — ^But  fuppofing  it  to  be  a'condition  fub 
I  am  ftill  of  opinion  that  the  plaintiff  cannot  rcoo 
that  it  ought  to  be  performed  in  a  reafonable  time 
I  am  rather  inclined  to  think  that  it  ought  to  ha^  b 
formed  at  the  end  of  fix  months  when  the  firft  pay 
the  annuity  becaitie  due.  But  I  am  clearly  of  opin 
it  ought  to  have  been  performed  before  it  becaoM 
fible  ;  for  to  fay  that  it  is  now  become  impoffible  bj 
of  God,  and  that  it  is  therefoir  void  if  a  conditio 
quent,  is  a  mere  fallacy.  If  indeed  it  had  been  • 
to  be  done  on  a  particular  day,  and  (he  had  died  bd 
day,  the  argument  would  have  had  great  weight, 
might  and  ought  to  have  performed  it  immediatel] 
infifted  upon  having  her  annuity ;  and  therefore  it 
own  laches  that  it  was  not  done  before,  of  whid^ ; 
not  take  advantage.  To  fay  that  (he  had  her  whole 
to  perform  it  in  is,  I  think,  moft  abfurd  5  for  I 
might  contrary  to  the  exprefs  diredions  of  the  tcA 
pute  the  devifee's  right  to  the  eftate  for  many -yean 
all  along  enjoy  the  benefit  of  her  annuity.  If  I  wi 
berty  to  take  notice  of  any  thing  that  is  not  in  the  < 


{m)    Purher  V.   Prmat",  3    Kfh.  48c.  Hctheti  Perrwfs  Cafe,  * 
Mwtmi  Sir  ^.  y«,.  3po ;  JVincb  lo^Ai  1%  C0,  122;  Z24.S.F 
3  vol.  Pari,  Roll,  50  £dvf,  3.  p.  34t. 
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iband  did  in  h(\  controvert  the  devifee's  right    1730. 
the  eftate  for  many  years  together.  Vi^'W^ 

AcHEKLtT 

aid  that  there  ought  to  have  been  a  requeft  on  the  y'/'jj^^ 
before  Mrs.  Acherley  was  obliged  to  execute  a  re- 
.  I  think  not;  for  until  (he  demanded  the  annuity 
i,  not  think  it  wonh  their  while  to  demand  a  re- 
t  it  was  her  bufinefs  to  do  the  firft  a£t  in  order  to 
rfelF  to  the  annuity. 

sr  .argument  was  made  ufe  of  a  little  inconfiftent 
\  for  it  was  faid  that  as  Mr.  Vernon  h;id  given  away 
\  of  his  real  and  perfonal  eflatCy  and  had  unJoiibt- 
;ht  to  do  fo,  Mrs.  Acberlt-y  had  no  right  to  rele  ife, 
:r  relcafe  would  have  -hgnilied  nothing  the  condition 
was  entirely  immaterial.  But  it  is  plain  that  the 
bought  it  material,  and  it  is  as  plain  from  wh.it  has 
1  that  he  Judged  right.  However  if  (he  had  had 
nee  of  rightf  as  the  teftator  gave  her  her  annuity 
je  termSt  (he  was  equally  obliged  to  perform  the 
i|  as  was  exprefsly  holden  in  the  cafe  of  Doughty  v. 
Saand.  2x59  where  the  party  who  was  directed  to 
ad  OP  pretence  of  right. 

,  the  whote  we  are  all  of  opinion  that  the  condition 
ierife  of  this  annuity  not  having  been  performed  by 
herl^f  and  it  being  now  become  impoflible  that  it 
>uld,  the  confequence  is  that  the  plaintiff  as  repre- 
:  of  Mrs-  ArhtrUy  cannot  recover  any  pan  of  the 
li  jthis  annuity. 

Elding  therefore  to  the  rule  entered  into  at  the  trial 
|i£t  given  for  the  plaintiff  mud  be  fet  afije,  and  the 
mull  pay  the  cods  of  a  nonfuit :  but  I  hope  as  the 
letween  near  relations  the  defendant  will  not  iniid 
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T."  *u  Joseph  Preston  on  the  Demife  of  Peter  Ej 

Tnefdiy,  ^^i^ft  MaRY  FuNNELJU. 

July  zoth. 
The  tcfta-    f  |  t^ 

Sd*^^^    I  HE  foU6wing  opinion  of  the  Court  was  delivered 

thus,  *<  to 

mv  brother  Willes,  Lord  Chief  Jufticc.  «  Ejeament.  This  < 
lifg^^JJ^n®' before  the  Court  on  a  cafe  which  was  made  by  my  Bi 
to  the  DC2T' Denton  in  a  caufe  tried  before  him  at  Norwich  aiBzcs»'  1 
eft  of  my    ^afc  is  as  follows. 

relations, 
if,  to  B.  the 

fon  of  Tho-     Francis  Eagle^  being  feifed  in  fee  of  the  cftate  in  0 
Jlw  fw  ^"^"*  ^^"S  ^  copyhold  eftate  held  of  the  manor  of  Mm 
ever,  and   in  Norfolk ^  furrendered  thefitme  on  the    i8th  of  %i 
after  their    1689  to  the  ufe  of  his  wiU,  and  then  derifed  it  in 
fhe'^^eft  ^^^^  5  "  I   give  unto   my  brother  TAomai  Eagk  all 
of  kindrecf  godds  chattels  houfehold  ftuff  money   plate  rings  d 
to  me,  firft  houfes  lands  and  tenements)  and  all  that  I  have  in  die  ^ 
dUcn  ^      whatfoever  both  within  doors  and  without,  for  and  di 
male;  the  his  life,  my  debts  funeral  charges  and  legacies  being 
dcfcaid  *^  ^^  fatisficd  and  difcharged,  and   then  the  houfes  and  hm 
■  the"ainJofthc  neareft  of  my  relations  (that  is  to  fay)  W  Thomas  I 
Eagle,  to  be  my  brother's  fon  to  him  and  his  heirs  fir  ever^  and  after 
lon£  2*  the  ^^^*^^s  ^0  *^  neareft  of  kindred  to  me,  firft  mak  and 
world  (hall  female,  which  faid  lands  and   houfes  are  never  to  be 
endure,  and  neither  freehold  or  copyhold,  and  to  be  kept  up  in  goo 

fold^^eldP^^'*)  ^"^  ^^^  houfe  wherein  I  now  dwell  is  to  dd 

that  B.  the  to  the  name  of  the  Eagles  and  to  be  kept  up  at  long  n 

mL**^  ^k  *^  ^^^^^  'hall  endure  and  never  to  be  fold."  .After  the  deal 

mas  too  a  ^^  tcftator  Thomas  his  brother  entered,  and   was  adm 

7  Mod  296.purfuant  to  the  will,  and  died.     After  his  death  at  a  C 

8vo.ed..s.C.heid  Qn  the  24th  of  OElober  1 709  Thomas  the  devifor^s  biok 

fon  was  admitted  in  fee  to  him  and  his  heirs  by  virtue  d 

faid  will,  and  afterwards  at  a  Court  held  on  the  28th  <^  M 

1715  for  a  valuable  confidcratton  he   furrendered  and 

the  premifes  to    James  Charles  and  bis  heirs,  who  was 

mitted  at  a  court  held  on  the  14th  of  Mt^  17 16  and 

feifed ;  and   Richard  Charles  his  fon  and  heir,  who  is 

Jiving,  was  admitted  on  the  28th  of  OBoher  1723,  am! 

ever  fince  been  in  quiet  pofTeiBon,  and  the  defendant  Fu 
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mt  to  this   Richard,     Tbomas  Eagle  the  fon  died   in    1739. 
1732,  without  fufiering   a  recovery  of  the  premifes  K^'y^-^ 
;  court  of  the  manor^  though  fuch  recoveries  are  cuf-  Pkeston 
ry  there    to  bar  die  iflue   in  tail  or  thofe  in  remainder.  ^^^^' 
'  EagU^  the  leflbr^  is  fon  and  heir  to  the  lad  Thomas  Eagle,    agmifi 

FVNMILU 

lie  qaeftion  is  whether  Thomas  Eagle,  the  teftator's  bro« 
I  bn*  took  an  eltate  in  fee  or  m  tail  by  the  devil'e ;  if 
btc  in  fect  then  it  is  for  the  defendant^  if  an  eltate  in 
dkn  for  the  plaintiff  (a). 

lie  rule  of  law  is  plain  and  clear  \  and  though  the  wor4^ 
he  devife  feem  a  little  intricate  at  firfl  view,  yet  when 
r  come  to  be  coniidered,  they  will  not,  I  think,  admi( 
nkh  doubt. 

r  the  difpute  were  between  the  heir  at  law  and  the  re- 
iller^man,  I  (hould  think  it  a  very  doubtful  cafe,  and 
lid  think  that  a  court  of  law  ought  to  be  very  cautious 
r.Aey  carried  fuch  an  abfurd  devil'e  into  execution,  ef- 
Uly  when  it  was  plainly  to  create  a  perpetuity.  But  the 
■im  IS  not  now  whether  the  devife  in  remainder  be  good 
Hta  it  having  certainly  never  yet  taken  place,  but  whe- 
ror  no  this  <ievife  over  does  not  plainly  (hew  that  the 
aor  by  thefe  words  « heirs  of  Thomas  Eagli*  meant 
^u  ilie  heirs  of  his  body." 

bw  the  rule  of  law  is  that  if  the  (irft  devifee  cannot  die 
bnu  heirs  fo  long  as  there  are  any  of  thofe  perfons  in 
m  to  whom  the  eftate  is  devifed  over,  in  that  cafe  the 
t^eviiee  (hall  only  have  an  eliate-tail,  for  it  is  plain  that 
fce.  word  <*  heirs"  he  mud.  mean  <<  heirs  of  his  body'', 
irwife  the  devife  over  would  be  vain  and  nonfenfical. 
tjf  the  devife  over  be  to  a  ilranger,  in  that  cafe  the  firft 
ifae  takes  an  eftate  in  fee }  becauie  in  that  cafe  the  mean- 
of  the  teftator  is  doubtful,  for  he  might  be  miftaken 
fcr  law  and  might  think  that  he  could  limit  a  fee  upon 
c  which  he  could  not  by  the  rules  of  law,  and  confe- 

/  Thu  cafe  was  firft  argued  in  tiiiarj  term  1 738  by  UtUh  Serjt.  for 
jtacDtiff  and  Wright  lung's  Serjt.  for  the  dcfendajit,  and  again  on  the 
of  Jmly  ill  thk  term  by  £yrt  King's  berjt.  for  the  former  and  Bellfitii 
.  for  tlie  Utter. 

quently 
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1739'    quehtly  futh  remainder  is  void.     This  is  now  tlie 
i^^v^^  rule   of  conilruciion   of  wills  of  this  fortj  and  was 
Pristoii  doubted  in  any  cafe  that  lean  meet  with,  except  the  eti 
P^,    '  Hearn  v.  Alien  in  Cro,  Car.  57 ;  in  which  cafe,  thou|[Ir 
judgment  of  the  Court  was  againll  this  ruie,  yet  Te^ 
J.  and  Crohey  both  very  great  Judges  adhered  to  it. 
this  rule  is  adhered  to  in  all  the  other  cafes  that  I  can 
as  well  precedent  as  fubfequcnt  [d).  '  So  is  the  judgi 
the  cale   of  Webb  v.  H^/ring^  Cro.  Jac.  41 6-,  and  3  _ 
192  (*;.     The  cafe  of  Parker  y.  1  backer,  3  Lev:  76. ' 
cafe    of   Noitingiam   v.  Jennings,     "Jr.    12    Will.  B.  7 
ported  in  i   ialL  233  (r).       But  I  have  a  fuller  mant 
(//)  than  the  report  in  Salkeld,  where  it  appears  fo  be  a 
thade  by  Lord  Chief  Juitice  Hclt  on  a  trial  before  hiiiii^ 
he  f»id  that  he  (liould  have  had  no  doubt  but*  that  a 
of  the  Judges  in  the  cafe  of  Hearn  v.  W/rn  were  of  a 
trary  opinion.      But  the    Court   there   determined 
that    authority     upon    the   firil    argument.     And  in 

(a)  Sec  I  Rof.  Abr.  J  3^.  /•/.  6  ;  Souie  V.  Gerrard,  Cro.  Miiz,  5^?  J 
Collier f  2  Lev.  162  ;  AJieH  v.  Sfiendiove,  J  hreem.-i^ ;  L^w^i.  Dam 
S49  ;  Puieri.ig  v.  To-zL-ers,  yim'jL  363  j  Tyle  -V.  iVMi€s^  Ojf.  Umf.  iS 
1  A  Wms.  i-jC\  Gco.lrivbt  V.  Dunium,  DcugL  266  i  Dchm  d.  Gitru^^ 
totit  Co%cp.  4.1    ;  Doe  d.  Han/on  v.  FyiJes^  Co^ff.   833  ;   A/ir^«  ▼•' 


for  the  purpofe  of  cl\i^  rule  a  devife  over  ^-  a  f>erloir<of  the  wt 
the  firlt  devilce  i^  ccuiiJcrod  us  a  ucvife  to  a  (Iranger*  and  coofcqicailf 
i^rlt  dcvif  c  tukes  a  ictr.     I'ubur^b  v.  Butlfut^  i  j^rsi  S9,  and  3  ML  6l9^ 
{b)  I  Roi:iicf.  .?98  and  43^.  S.  C.  '  •   ' 

(r)   I  hiscalc  haft  been  fincc  reported  in  I  Ld.  Raym4$tt\  1  f.l 
«iQ«i  Com.  kcp.  82. 

{J)    Hit*.   ri.llr.\Mn^   is  probably  the  manufcript  note  to  which  1 
Chief  Juiiice  alladccf.    "  Notthigbam  v.  Jetting*.     In  rjcAmrxit  aroft 
coram  Ld.    Htflt  for  the  refolution   of  the  Court  wai  this ;  ?■!» 
fcifcdin  fee  uf  tiic  lands   iu  quttHon,  and  having  three  fonii  7ii«» 
and  Jamfj^  '  cvifw  them  /^  Daniel  and hh  brirs  f;ir   e^er^  mmd  if  heiie\ 
heirsy  then    to  Jotti  ani   hiB  heirs.      I'he   d<rv  i  lor  dirt ;  iPamiei  CBtfl 
aliens  tl.e  land  (<y  Icafc  and  rtloalc  to  the  ^t* fendant,  and  diet  wuhoMi 
yobn   is   likcwifi    dead    and  his  heir   i"  Icflor  iif  the  plaintiff     Ik  I 
qtiellion  is  \%het>.cr  Daniel  by  this  dcvife  had  an  cft'ate  n  rail  or  io  i 
adjudged  on  tt.c  full  argument   that  it   was  only  an  <fiat«*fail. 
word    '  ;icir>"  m  thiscalc  c-^n  rio;nify  nuthingr  but  *  ktir*  •/  tia  Ujfi 
dcvilec  ':  if  it  had  meant  fmiply  and  tn-perly  hciw  in  fre,  tbedeni 
to  the  brother  for  want  of  fuch  heir  would  he  abfurd ;  bccau'v  f>  lonci 
devifcc  ihould  have  a  brot  ct,  he  couid  not  die  without  hcirt  in  fee- 
fore  to  make  the  inteiition  cf  the  dcviior  feiifibie  it  is  ncceflLry  too 
the  words  to  mean  heirs  in  tail,      Weth  v.  Herring  4  cafe,  Cr:  Jm.  UUi 
iriexpiefs  to  this  point,     .^nd  ^er  Hel/,  If  the  niaj- rity  of  the  Ji~ 


fer  I 
been 
of  it."  Ms.  CoU.  IVilles  Chief  JuUicc. 


Ileum  and  Allen  s  cafe  had  not 


contrary,  I  ihouJd  have  made 


)dy"  i  for  he  might  think  that  he  could  limit  a  fee 
X,  and  fuch  his  inicaiioa  could  not  cake  place  ac- 
»  die  tules  of  law. 

let  as  try  the  pTcfent  cafe  hj  this  lulc,  and  fee  whe- 
«wx  ihe  brother's  I'oti  could  want  heirs  fo  long  is  the 
tuil  any  neaielt  ot  kin  in  being,  I  mean  fuch  as 
ipable  ot  taking  lands  by  defcent ;  if  he  could  not, 
U  ail  ellaie-taU,  if  tic  could,  then  it  is  an  dtate  in 
^d  &rlt  It  was  f.iid  by  the  counfel  tliat  his  brother 
wQulU  be  his  iiearelt  relation  and  yet  he  could  never 

Iramii't  T,  ^mh.  (i)  HU.  J  •fw.  i;'jR,J.  B.  S.  By  fpecial  virdia 
cat  it  wa«  tnund  ti\a  jla-itay  GM,  l>.iu^  lurnl  nlihc  lands  in 
d.d  dcviib  ihcrit  to  hit  daajfhter  foi  life,  niiuiiider  ta  y/.  che  eldell 
I  Jau;;iitcr  and  hu  licirt,  ^a,  fur  n»nt  □(  fucii  hcin  rciiidiiidcr 
fat  hrir>  lif  y.  S  .  »hu  wu  hit  diuglitr:r'>  hulband.  J'bc  dcvil'or 
the  ii>D);htcr ;  ;iDd  altcrwardi  jl.  ilict  wiihciui  ilTiie,  living  ?.  !>. 
ids'  it  i~lk:c  ol  tbe  heir  of  the  diivilur,  iinU  ihc  dcteudaiit 'ot  the 
i.  the  dcTilcc. 

Ml  kgreEd  ihac  the  ivinainder  (a  the  ri^ht  lisiri  of  y.  S.  failed, 
J.  S.  wu  alive  at  the  tinu:  wh.[i  the  remuiidcr  Ihouid  h^ve  tahin 
d  <oiilE<)Ucntly  hiid  no  heiri  in  Ahom  ihe  rEiiiumder  cuuld  vcQ. 
d  te  the  quelLoii  wai  bctwan  the  heir  of  the  Ut,vilur  iind  the  heir 
:vifeei  whether  by  this  liniitatiuu  ukeii  togelhi.-i  -1,  hud  .1  rcuiain- 

tt  wa*  the  clear  opinion  of  the  Court  th:it  A.  by  this  limitation 
cfiaiE  in  fee.  and  thai  (he  liiniuliuii  uvcc  uu  vuid  4  lur  thi:  iimiti- 
prefi  to  yl.  and  hia  liein,  >iid  liie  remainder  uvcr  lur  want  uf  fuch 
•  out  neeetnu-ily  thew  that  ihc  devitiir  iiiieii>led  that  the  eJUtc 
nftoTcr  for  waut  of  btirttf  bit  My,  Sut  he  might  lueuu  for  wajit 
<*ftit  and  it  in  but  realoaude  thiic  the  cunuuun  and  le/al  ri>n< 
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1739.    tdn  as  heir  to  his  fon,  and  thit  therefore  tliringh  dk 

Uii»v«^»»  (hottld  want  heirs  yet  the  devife  over  might  give  die  d 

PiE£tTON  to  the  father.     But  this  argument  will  not  hold»  becanfii 

deni  Ka-  d^ifc  to  the  teftator's  neareft  rcktions  h  -not  until  ato 

^!^     dcceafe  of  his  brother   7l»maiy  to  whom  be  had  girci 

VwML&L.  eiiate  for  life.     It  was  likewife  faid  that  he  might  have  1 

near  relations  of  the  half  bloodi  who  yet  could  not  tab 

heirs  to  his  brcther's  fon.     But  to  thb  it  was  anfwered 

as  the  teilator  was  difpo6ng  of  lands^  he  muft  meanl 

of  his  relaiiuns  as  were  capable  of  taking  lands  by  ddi 

^nd. therefore  mult  mean  of  his  >whols  blood  ;  and  I  am 

elhitd  to  be  of  tltid  opinion,  and  therefore  think  that  i 

is  no  conclufion  to  be  drawn  from  this. 

But  there  is  another  contingency,  which  plainly  A 
that  the  teilator  might  have  ncr.reft  of  kin  capable  of  tal 
by  defcent,  and  yet  his  brother's  fon  might  die  wid 
heirs  ;  for  his  brother  niight  marry  a '  fecond  wife  and  1 
feveral  children  by  her,  which  children  would  be  of 
name  of  h^agie^  which  children  would  be  near  relaiMNi 
the  tcRator  and  capable  of  taking  by  defcent,  and  yet  h 
of  the  half  blood  to  Thomas  the  prefent  fon  of  the  te&H 
brother  could  never  take  as  heirs  to  him« 

And  I  think  in  .this  cale  we  Ihould  be  as  dedrous  as  pd 
to  put  this  conllru£lion  on  the  will,  both  because  thecdc 
dant  claims  under  a  purchafer  for  a  valuable  confidcnn 
and  becaufe  it  is  plain  chat  the  teilator  intended  to  era 
perpetuity  if  he  could  by  this  devife  over,  which  the 
will  not  permit.  If  we  were  to  put  any  other  conftni^ 
on  this,  we  muft  alfo  coiiftru&it  to  mean  <*  heirs  liioi^t 
for  the  devifor  has  dirt£led  that  the  eftate  fliould  cont 
in  tie  name  of  the  Eagles ;  and  if  it  were  to  defcend  to 
daughters^  that  would  defeat  the  devifor's  intention  ai 
preiTed  in  this  part  of  the  claufe. 

We  are  therefore  of  opinion  that  the  devife  to  Themm 
fon  of  the  teftator's  brother  mutt  be  taken  in  it's-  legal 
natural  conftru6lion,  that  confequently  he  took  an  eftate  it 
and  therefore  the  judgment  ought  to  be  for  the  defendant 
as  this  comes  before  us  upon  a  cafe,  the  rule  of  this  Court 
be  according  to  the  rule  of  nifi  prius>  that  the  verdid  fo 

pi. 
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le  fist  afidoy  aad  the  Icflbr  of  the  plaiutiff  mud  pay    1 739. 
ndiUit  -the  cofts  o|  a  nonfoit.''  w^-v«o 

:  above  thU  memorandum  was  added  in  Lord  Chief    J^^^^' 
ViUt/s  Note  Book.— iVi/#,  «  J.  ^.  F^rtejcue  abfent,    ^!^* 
»c  to  the  judgment.''  f^Nc^. 

LD  JoiiEs  on  the  Damife  of  WijlUam  Cow-t.iz&ij 

and   Thomas   Bromefield    agmn/i  John  ^^,*-^ 

T£Y  £fq.  TuoMA^  WARfoaa>  and  Esther  juiy'icui. 


.  opinion  of  the  Court  was  thus  given  hj  A.  tenant 

for  life  ha«w 

Lord  Chief  Tufticc    ."  Ejoament  for  a  moiety  of  i"^^'  P^^^'*- 

^  .-'.II  I  i_    to  grant 

ffuages  two  gardens  two  itaDlcs  and  two  coaca- bunding 
.  Linc^rfs^Inn  Fields^  *-aic»  Tor* i 

afe  was  made  before  me  at  the  trial  in  Middle/ex,  \^rXTtb§ 
1737,  and  is  as  follows.  befl  ini. 

^  Cnvpir  Knight  was  feifed  in  fee  of  feveral  mef-P^<3'^'<^ 
d  moiries  of  mefluagcs  on  the  fouth  fide  of  LinMrfs^  ^Z'^^T 
Sr  in  the  pariihes  of  St.  Giles  in  the  Fields  and  ^^ieji'ef.)rth2t 
!>4Mr/.  of  which  the  premifes  in  qucilion  are  part.^^''"'^*^^^** 

IKTSb  fill'   ^\tf 

ndcnture  dated  aSth  of  April  1691  in  Gontivieracion  prc^Ldtobe 
ri^e  to  be  had  between  him  and  Anne  Stumey  ici-<ibui!«aag 
iamc  to  the  ufes  following,  as  to  a  moiety  of  eight  |^**.v.^^*"  ^^ 
I  (of  which  the  premifes  in  queilion  arc  parcel )  tamca  u  c!^ 
e  of  himielf  for  ninety  nine  years  if  he  Ihould  fo  y(^o«i>t  ii/ 
>  then  to  truftees  during  his  life  to  preferve  coiitin-^^^.p'^^^^'JJ^^ 
aindersy  and  from  and  after  his  death  then  to  trur-paircepic- 
»n  named  for  500  years  on  certain  trufts,  and  after  "^l^^^y*^- 
miiiation  of  the  faid  term  to  the  ufc  of  the  firft  fe-  hoi*];,/]^,^ 
I  every  other  fon  of  the  faid  Sir  JdIm  on  the  body  of/zt^  cicr 
dime  lawfully  begotten  in  tail  male,  with  other  re-^^'''^"/ 
over  i  and  a  provifo  that  it  (hould  and  might  ht^^'/M^^ 
ff  the  £iid  Sir  John  Ccwper  or  any  otl^er  perfon  xki^ithtierm-^  ^ 
cfpcOively  be  in  poffeffion  of  the  faid  premifes  or^M^J'^^^J-J^^^ 

a  !:>uii<Jinf^ 
B  the  pdwer.— Such  a^leafe  being  granted  by  tenant  for  life,  ^v)io  hail  ^  bare 
cr  witiKiut  any  U^^al  iiitcreft,  is  void,  acd  conic^uendy  not  capa'jlc  of  beiu^ 
by  the  rcniunder  nufi  accepting  rent. 

any 
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1739-    ^"^  ^^^  thereof  by  virtue  of  any  of  the  fimitations 
^,^,^-v^.    from  time  to  time  during  their  refpe£tive  lives  to  ipake 
joNEfdcm.in  poilefRon  but  not  in  reverfion  or  remainder  of  die 
^^^f"    premilcs  or  any  part  thereof  fo  as  no  leafc  (hould  c 
VcftMT.  ^^^^  ^^  twenty-one  years  from  the  making  thereof,  and 
the  belt  rent  fhould  be  thereupon  refervcd.     The  temt 
500    years  was  by  confent  not   to  be  infifted  on  by  d4 
fide.  ^ 

Th"  marriage  took  efTcfl.  And  afterwards  an  afi  4 
made,  2  Jnnff  to  enable  Sir  John  Cowper  and  Aniboiq  A 
ley  Efq  to  make  partition  and  gr;|nt  building  ieafcs  of  fcij 
mefTuages  and  tenements  in  Lincoin'j^Inn  FiMi  || 
in  which  aci  the  faid  fettlemcnt  is  in  part  recited,  and  i 
alfo  recited  that  the  eight  meiluages  (inter  alia)  wUchi 
the  faid  Sir  John  and  Anthony  held  by  undivided  fBoW 
and  in  common  between  them  were  all  or  moll  of  them  ' 
much  decayed  and  mud  of  neceffity  in  a  very  (hort 
pi»llcd  down  to  tlie  ground  and  rebuilt  or  elfe  the 
nefit  of  the  rents  tliereof  would  be  abfolutely  loft,  mxA 
no  perfon  would,  undertake  to  rebuild  the  fame  unfeb 
cou raged  by  a  longer  term  than  twenty-one  years  whicn 
the  faid  Sir  John  Coi^per  and  Anthony  Henliy  were  vtiL\ 
powered  to  grant,  whereby  not  only  the  prefent  intereftlJ| 
tftutes  of  Sir  John  Cowper  and  Anthiny  Heniey  hut  alio 
in  remainder  were  in  danger  of  being  totally  ruined  oc^ 
much  prejudiced,  it  was  therefore  enacted  that  the  iaidc 
meiTuagcs  with  their  appurtenances  fhould  be  vefted  in 
truflcies  therein  named  and  tlieir  heirs,  in  trull  to  make  aii€l 
partition  of  the  eight  mefluagcs  between  Sir  J^n  CmopitX 
Anthony  Henley^  and  proper  directions  are  given  for  tlut| 
pofe  ;  and  then  it  is  enadled  «<  that  it  (hould  and  xnt^ 
lawful  to  and  for  the  faid  Sir  John  Cowper  during  his  cl 
and  interell  in  the  undivided  or  divided  premifes  and  i 
the  death  of  Sir  J'Jm  Cowper  as  to  fuch  of  the  faid  pieM 
whereof  no  building  leafe  ihould  be  made  in  hi$  lifedmej 
to  and  for  every  other  perfon  or  perfons  to  whom  the  | 
mifes  are  limited  by  the  faid  indenture  after  the  dead 
Sir  John  Cowper  as  they  fliould  be  in  pofleflion  by  vntM 
the  faid  limitations,  and  in  cafe  of  infai\cy  to  and  fioC 
guardian  or  guardians  of  fuch  infants  by  indenture 
his  or  their  hands  and  feals,  to  grant  leafe  or  demife 
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tided  or  divifled  moiety  of  the  fai J  eight  mefTuaees    1  yjp. 

and  being  on  the  fouth  fide' of  the  Lu:  fields  be    u«nrs«» 
or  to  belong  to  the  faid  Sir  John  Cow/er  with  thcjo.Nt&v.fiiL 
ances  or  of  any  of  them  or  of  any  part  or  parts  ^••^*'f'^* 
It  any  time  thereafter  unto  any  pcrfon  or  perloiis  lor  Valwcir. 
i  of  number  of  years  not  exceeding  fixty-one  years 
I  makinj;  thereof  for  the  encouragement  of  rebuild- 
leafcd  premifcs,  fo  as  no  fuch  leafe  be  maiie  witK- 
eachment  of  wafte  by  any  exprefs  words,  and  fo  as 

fuch  leafe  or  leafes  there  be  rcfcrved  to  continut*  pay- 
ing the  lame  the  full  and  utmoft  yearly  grcund  leiits 
lid  be  got  for  the  fame  with  refpcft  to  the  cofts  and 
of  rebuilding  without  taking  any  fine,  and  fo  as  in 
ch  leafe  there  be  contained  a  condition  of  reentry 
•payment  of  rent  and  the  ufual  and  reafonable  cove- 
and  that  it  (hould  and  might  be  lawful  to  and  fur 
CCS  their  executors  &c,  paying  and  perfcrming  their. 
d  covenants,  to  have  hold  and  enjoy  the  premifcs  that 
«  fo  demlfed  to  them  during  their  rcfpedive  eltates 
ns' thcrein."^ 

tio  partition  has  been  made  purfuant  to  the  ad^. 
rcYwatds  Sir  John  Cowptr  by  indenture,  25th  March 
nade  a  leafe  to  Richard  ButUr  and  his  ailigns  of  a 
of  one  of  the  faid  eight  mcflu;iges  with  the  yard  &c 
be  ptemifes  in  quedion)  to  hold  for  fixty-one  years 
e  making  thereof.  That  the  faid  acl  is  recited  in  thi: 
enture  ;  atid  the  faid  leafe  is  faid  to  be  made  in  purfu- 

thc  faid  power :  but  in  reciting  the  power  the  deed 
iatpart  of  it  which  fays  that  it  (hall  be  for  the  iticoti" 
ti  of  rebuilding  and  referving  the  bejl  improved  ground 
nch  can  be  got  for  the  fame.     The  rent  referved  by  this 

a  pepper  corn  the  ftrft  year,  and  afterwards  during 
n  45/.  a-year  payable  quarterly;  ufual  covenants  fur 
It  of  the  rent  &C :  but  the  only  covenant  that  in  the 
btes  to  building  is  as  follows ;  *<  That  the  faid  Richard 
his  executors  &c  fhall  at  their  own  proper  charges 
ime  to  time  during  the  term  well  and  fuiliciently  repair 
I  maintain  and  keep  the  faid  mefTuages  and  premifcs 
f  demifed  with  the  appurtenances,  or  fuch  other  vuf- 
tr  buildings  as  Jhidl  during  the  faid  term  he  built  on  the 
*jf  in  by  and  with  all  and  all  manner  of  needful  aiij 
iry  reparations  and  amendments  when  and  fo  often 

as 
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1739*    ^  ^^i  ^^''  ^  ^"^  Ttquire,  and  (hall  leave  them  £0  at 
^^»v«w  end  of  the  term/'    There  is  a  clauie  of  re-cntiy  fiw. 
Jon c idem  payment  oi  the  rent  in  42  duys  after  the  dajfs  of  pai 
^^^fHf^  And  a  provifo  that  in  cale  the  prcmifea  or  any  part 
VftAxti*  (hould  during  the  term  be  confiuned  or  in  any  way  11 

by  fire  beginning  in  any  other  mefliiage  or  teneoient  &I 
Richard  Butler  his  executors  &c  (hould  not  be 
to  rebuild  or  repair  the  fame ;  and  another  proviib 
the  laid  Richard  Butler  his  executors  &c  (hould  at  the ' 
6f  the  lirlt  foriy  years  of  the  term  be  minded  or  del 
determine  the  leafe  and  eilate  thereby  granted,  and 
give  notice  of  iuch  his  mind  and  dcfire  in  writing  to  the] 
Sir  John  Cowptr  his  heirs  or  alhgns  or  to  (uttk 
whom  the  rci'.tuindcr  or  reverfion  of  the  premiies  exj 
upon  the  faid  term  ihould  then  belong  or  to  the  pei 
thuriied  to  receive  tlie  rent  for  the  fpace  of  twelve 
nex'  bci'oie  iuch  his  dcfire  and  intentiun,  then  and  in 
cale  the  icrni  a  jd  ciiate  thereby  granted  (hould  at  the 
tlie  laid  twche  n:onths  next  after  fuch   notice  abi 
ce..fe  and  dttcrmine  according  to  the  intent  and  meann 
fuch  notice.     That    the  faid  Richard  ButUr  duly  czei 
cou  icrpari^  and  that  the  rent  referved  was  the  full 
value  ui  tlie  prcmiies. 

'ihat  Riiharu  Butkr  foon  after  making  of  the  (aid 
dchtuie  entered  on  the  prcmifes)    and  being   fo 
crcctid  ui.d  built  on  part  oi  the  premifes  two  new  meflil 
now  in  the  polleiFion  of  tlie  delendants  Warfrrd  and 
and  alio  a  coach-iioufe  and  liable  now  in  tli^  pofleflkm 
the  defendant  Vcrney ;  and'  that  the  moiety  of  the  (aid 
mclluage  and  the  relt  of  the  premifes  in  the  (aid  mix 
oi  dcmifc  comaineu  are  now  likewife  in  the  pofledionof  1 
faul  dctcncMut  Verncy 

That  '^ohn  Burnett  by  virtue  of  an  aflignment  from  thfi 
tcutors  of  Richard  Butler^  dated   i2d  of    Nevemkr  I7< 
was  entitled  to  all  tlie  remaining  intereft  in  Richard  Bt 
leafe  of  tiic  25 ih  of  December  1704.     That  Richard 
and  Jshn  Burnett  rcfpedively  duly  paid  the  referved  fl 
the  iaid  Sir  John  Couper  duraig  his  life ;  that  he  died 
the  23d  of  Oclober  17299  and  after  his  death  John  Bm 
continued  in  poflelRon  of  the  premifes  and  paid  the  refe 
rent  oi  45*.  a-year  for  two  or  three  years  after  the  death 
iSir  John  Caliper  unto   the  leffor  of  the  plaintiflF  JFi 
Cowper,  tlic  cldcil  fun  of  Sir  John  Ctnuper  by  the  faid  - 

Sturmjk 
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at  the  leflbr  Thomas  Bromfieldxs  the  only  fur-     i7^q, 
under  the  faid  aft ;  and  that  the  other  three  v^^vO 
etuneof  Svcjabn  Cowper.  Jone*  lem. 

on  that  was  refervcd  upon  this  cafe  was  the  gc«  ^-^-^'''J^ 
lit  whether  the  leflbrs  of  the  plaititiflF  or  either        ***  * 
entitled  to  recover  the  whole  or  any  and  what 
vemifes.     And  this  queftion  will  depend  upon 

Jisr  the  leafes,   which  Sir  John  Cotvper   &c. 

lered  to  make  by  the  (latute  2  An.  for  the  term 

years  were  to  be  building-leafes  j 

ley  were,  whether  the  leafe  under  which  Mr* 

nsy  was  fuch  a  building  leafe ; 

lie  two  firft  points  (hould  be  againft  the  defen* 

ler  Mr.  C<nvper  the  lefTor  has  not  confirmed  tliis 

ptance  of  the  rent  from  the  leflee. 

idence  was  laid  before  me  in  a  very  confufed 
le  trial,  and  as  it  is  a  cafe  of  fome  value,  I  was 
.  to  have  the  opinion  of  my  Brothers ;  but  now 
28  been  fully  fpok'^n  to  (/7),  and  every  thing  has 
3  the  bottom,  it  is,  I  think,  a  very  plain  cafe. 

Grft  point;  we  are  all  clearly  of  opinion  that  the 
ty'-one  years,  which  Sir  John  Copper  and  others 
rered  to  make  by  the  ilatute  2  Jn.^  were  intcnd- 
kiing  leafes  \  not  leafes  only  for  the  encourage- 
uilding,  as  was  endeavoured  to  be  made  out  by 
ingenious  arguments  by  my  Brother  Burnett 
\  lati  fot  the  defendants,)  but  leafes  by  which  the 
i  be  obliged  to  rebuild^  and  in  which  there  (hould 
rent  relierved  and  proper  covenants  for  that  pur* 
agree  that  in  the  conftrudion  of  afts  of  parlia* 
;I1  public  as  private,  the  intention  of  the  Lcgif* 
:  to  be  enquired  into,  and  when  tliat  appears  plain 
he  greateft  regard  ought  to  be  had  to  it.  But 
o  muft  be  colleftcd  from  every  part  of  the  a£t, 
art  of  it  (hews  that  thefe  were  defigned  to  be 

fe  was  arsoed  by  Prime  and  WrigU  Kinj:*8  Scrjtt.  for  the 
ij  51l«itrr  Kiog*s  Serjt.  and  Bumeti  Scrjt.  for  the  defcodantt, 
Mmy  «od  i9tA  of  June  1739. 

building 
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1739.   biiiUlng  Icafis.     The  a£l  is  entitled   "  An  A61  to  en 
««^»Sr*o  John  Conuprr  and  Mr.  Hetiiey  to  make  a  partirioo  tmi 
Jt\st  dtm  luiUing  IcafcsP     In  the  recital  one  of  the  Teafous  a:~ 

'it?^/f*   making  the  aft  is  that  mod  of  the  houfes  were  very 
VtKKLr.  decayed  and  mud  of  neceflfity  in  a  (hort  time  be  pulled 
to  the  ground  and  rebuilt,  or  elfe  the  whole  beifiefir 
rents  thereof  would  be  abfoluteljr  lo(l»  and  that  no 
would  uiidertake  the  rebuilding  of  the  fame  uniefte 
by  a  lonj^er  term  than  twenty-one  years,  whereby 
fcnt  eilatcs  and  interefts  of  Sir  John  Copper  and  Mr. 
and  alfo  of  thofe  in  remainder  were  in  dangef  of 
tally  ruined  or  very  much  prejudiced ;  by  which  wonti 
plain  that  thofe  who  were  to  have  leafes  for  Czty-one 
were  to  undertake  to  rebuild*     In  the  power  itfelf  it 
tliat  Sir  John  Cotvper  and  thofe  who  come  after  him 
make  for  leafes  fixty-one  years  of  fuch  of  the  premifes  of 
lie  had  mule  no  building  leafe  in  his  lifetime.     la 
icription  of  thefe  leafes  indeed  it  is  only  faid  «  for 
couragemcnt  of  rebuilding  \**  and  thefe  are  the  only 
in  the  acl  from  whence  any  inference  can  be  drawn 
half  of  the  defendants.     But  to  put  this  reftrained 
tion  on  the  words,  and  to  determine  that  it  was  only  i 
ed  that  leafes  might  be  made  for  fixty-one  years 
term  would  be  an  encouragement  to  leiTees  to 
that  they  were  to  be  left  at  liberty  whether  they 
build  or  not,  is  to  contradiA  the  plain  intent  of  the 
prelfed  in  every  other  part  of  it.     Firft,  the  title  and 
as  I  have  already  oblerved,  (liew  this.     In  the  next 
the  words  made  ufe  of  in  the  beginning  of  this  very 
which  gives  the  power  it  is  plain  that  Sir  John  Ccwftf^% 
to  be  building  leafes  ;  and  it  could  not  be  intended  that 
who  were  to  come  after  him  were  to  have  a  larger  po' 
liim :  befidtd  this  queilion  ariies  on  a  leafe  nude  by 
And  then  the  words  at  the  latter  end  of  this  daufe 
dill  ilronger ;  for  the  rent  which  is  to  be  referred  is  to 
full  and  utmo.l  yearly  ground  rent  that  could  be  gotten 
rcfpe£l  to  the  cods  and  charges  of  rebuilding.    We 
therefore  no  doubt  upon  this  firil  pointy  but  are  all 
that  it  ought  to  be  a  building  leafe. 
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jiy  9  And  we  have  as  little  doubt  upon  the  fccond^     i739- 
cannot  be  confidered  as  a  building  leafe  within  the  u^**v^^ 
of  Ac  aft.     There  is  no  power  given  to  the  leiTee  Jo«'  »*icm. 
lown  and  rebuild  any  part  of  the  premifes,  nor  any  ^^^/^/^ 
n  upon  him  to  do  fo,  nor  any  covenant  for  that  pur-  Vi^ankt. 
^nd  in  the  very  recital  of  the  power  that  part  of  the 
gqnenc  of  rebuilding  and  that  relating  to  the  refer* 
if  the  beft  ground  rent  that  could  be  gotten  with  re- 
ft the  charges  of  rebuilding  feem  to   be  purpofely 
•     A  reaibnable  covenant  in  a  building  leafe  muit 
rbe  meant  of  a  covenant  to  build  :  but  there  is  none 
rthis  leafe.     It  was  intiiled  indeed  that  the  covenant 
lir  and  uphold  implies  this,  and  feveral  cafes  were 
» this  purpofe  :  but  it  was  very  well  anfwercd  that  at 
bis  only  relates  to  rebuilding  in  cafe    the  buildings 
Esdl  down,  but  that  there  is  nothing  in  this  leafe  that 
lies  the  leflee  to  pull  down  the  buildings,  nay  that  it 
be  wafte  if  he  Oiould  [a)y  and  the  leiTor  may  befides 
n  a£lion  for  the  materials  when  pulled  down.     Be- 
e  bed  improved  rent  is  referved  without  any  regard  to 
arges  of  rebuilding  was  not  in  the  contemplation  of 
ties  at  the  time  of  making  the  leafe.     The  provifo 
e  that    the   leflee   (hould   be  at  liberty   to  quit  the 
U  at  the  expiration  of  forty  years  affords  another  very 
argument  to  this  purpofe.      For  thougli  I  do  not 
t  makes  the  leafe  itfelf  void,  yet  it  (hews  plainly  that 
IS  not  intended  to  be  a  building  leafe ;  for  if  the  lefTce 
en  to  rebuild,  he  would  have  been  deQrous  to  keep 
nnifes  as  long  as  he  could,  and  would  never  have  de- 
liberty  of  quitting  the  premifes  before  the  end  of  the 
But  this  liberty  could  be  inferred  with  no  other  view 
i  the  premifes  (hould  become  fo  ruinous  before  the  end 
term  that  the  leflee  (hould  not  think  it  worth  his 
to  keep  the  premifes  in  repair  at  a  great  expence  and 
:  the  fame  time  the  beft  improved  rent  for   them. 
b  found  in  the  cafe  that  he  has  in  fa£l  voluntarily 
iro  houfes  &c  on  the  premifes  will  make  no  alteration 
cafe^  firft,  becaufe  he  has  not  pulled  down  the  old 
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1739.    houfe  which  was  ruinous  and  rcbuik  tluts  wbifek 
^<»-v^u  was  intended  by  the  ^St  ^  fecondljTi.^.but  'priacijpMt^, 
ji;)Nekd'm.what  he  has  done  fince  more  than  he  was  oUigtd  -t 

mM    ^^^  ^^^^^  certainl]r  cannot  make  the  Ibafe  good:  v| 
VtKAvr.  void  ab  initio,  according  to  that  known  rule  in  thc'r 
initio  non  vale^tradlu  temporis  non  potell  conyalefeei 
leafe  were  made  by  a  perfon,  who  ought  to  referre 
cient  rent|  referving  a  much  lefs,  it  might  as  well* 
that  the  leii'ce  may  make  it  good  by  confenting  to 
ancient  rent  afterwards »  and  yet  fuch  a  netioD  is 
thought  of  and  would  be  mod  abfurd.     We  think  t. 
that  this  can  make  no  aheration  at  law»  thoiigh  i| 
equity ;  for  the  leflee»  if  evi£led)  will  probably  be 
obtain  fntisfaction  there  for  the  lading  improvtniM 
he  has  made. 

What  was  inferred  from  feveral  cafes  and  (orent 
parliament  which  were  cited  to  (hew  that  a  much 
than  (ixty-onc  years  has  been  con(j:iered  as  a  fyffici 
for  the  encouragement  of  rebuilding  was  all  thfit 
faid  on  the  fubjed,  but  is  we  think  of  no  weight; 
muft  conilruc  this  power  as  it  is  and  as  it  appears  on 
itfeif.     The  rules  concerning  the  conftr|i^ion  off 
fecmed  to  be  agreed  on  both  (idesi   and  therefinre 
not  fay  any  t}\ing  upon  them ;  and  likewife  becaufe  I 
power  were  intended  only  to  create  building' leafes^  asi 
rlearly  of  opinion  that  it  was,  it  is  beyond  difpute  tint 
power  has  icarceiy  been  purfued  in  any  part  of  it 

Thirdly ;  As  to  the  laft  point  I  fhall  fay  but  very  Bitk^^ 
caufe  it  is  undoubted  law  that  though  an  acceptance  of^ 
may  make  a  voidable  Jeafe  good,  it  cannot  make  valid  9 
a  leafe  which  was  actually  void  at  drft  {a^.     Anjd  it'is  asj 


(a)  *^  It  is  to  he  cbfcTred  that  wficre  the  cfbte  or  Ua&  U  iffi^ 
by  loecoiuUtion  prlimitatior,  no  ;:ccq)tance  of  the  rent  altera:' 
to  have  a  conriDuancc,  other  wife  it  is  of  an  cfUtt  or  Krafe  vaiJakU  Iff'i 
Cq,  /i7.  215.  a.  Sec  aIA>  fiwh  v  T krockmsrten^  Cro.  JSIix.  211  ;  €•  Uf*i 
l\  Sto.  tit.  *'  I.'c/e*'  fU  \  and  j8;  3  Co.  64.  ^  ;  liickmam  v  Cirtk  "* 
y^i.  173;  iJp,  d.  Shnpjhtt  V.  Butcher.  Drm^*  50;  Gi>odri£bt  d.  HJi  "* 
h'hmpbrcytt  ih.  in  not.  51  ;  JeMklns  d,  Tate  V-  Church,  dmf  4^;s  and 
^fjamn  v.    jyatu^  0  Dumf.    \^  ^,  {{3.      3at   in     Gwwdrigh  d.  Cmmn 
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aAually  void   and  not  voidable  only,  for  ^1739. 
had  only  a   naked  power  at  the  time  of  v^v^^ 

and  no  legal  iotereft  to  which  the  power  could  be  J'^^^Ksdcm. 

foi  the  whok  legal  intereft  was  vefted  by  the  (la-  ^^JA^ 
etrafteesy  and  he  at  the  mod  had  only  an  equitable  Vcjiney. 
»  which  no  legal  power  can  be  annexed-     And  if  a 
ig  a  naked  power  make  a  deed  or  a  leafe  not  war- 

nis  power)  fuch  deed  or  leafc  is  certainly  void 
oidable  only.  If  it  had  been  otherwife,  nptwith- 
vbat  was  faid  to  the  contrary,  I  (hould  have  thought 
cceptance  of  the  rent  by  the  ceilui  que  truft  would 
liavc  made  the  leafe  goody  and  that  it  would  even 
D  better  than  the  acceptance  by  the  trudee :  but 
being  abfolutely  void,  the  acceptance  by  either  of 
fignify  nothing. 

e  therefore  all  of  opinion  that  judgment  ought  to 
;  plaintiff}  and  as  the  verdidl  is  already  for  him, 
.nuft  be  delivered  to  him  in  order  that  he  may  en- 
\  judgment." 

kPNER  on  the  Demife  of  Richard  Peckham  rnn-  n  ^ 
;  Palmer  and  Robert  Ball  againji  Joseph 'wc'dnd!* 
.OTT  and  Henry  Prior.  ^  ,<iav, 

July  nth. 

18  Lord  Chief  Juftice  delivered  the  opinion  of  the  There  muft 
t  as  follows}  •'--^.f 

avoi   afin^. 

mcnt  of  the  manor  of  Keymr  and  a  mefTuage  and  7  Mi.d.297. 
ilejbam  in  the  county  of  hupx,  '^'  ^'-  O'-*^- 

tncs  before  the  court  on  a  cafe  made  by  Mr.  Baron  ^  ' 
It  the  affixes  held  for  the  county  of  SuJ/ix  on  the 
Wjf  I737f  which  cafe  is  as  follows.     Sir  Ttotiias 
5  feifed  in  fee  of  the  premifes  in  queilion,  and  on 
ge  of  his  daughter  Elizabeth  with  John  Farington 


tap,  101.  it  was  holdcn  that  a  redelivery  of  a  Je:«fc  made  by  way 
by  a  feme  after  the  death  of  her  hufband,  which  had  been  de* 
er  while  (he  waa  covert,  was  a  ccmfirmatir  n  of  the  deed  to 
lont  a  re-execution,  and  that  circumltancc*  alone  might  amount 
lit  cry,  thouch  the  d^ed  -vras  a  joint  deed  by  the  hulbana  and 
r  tlic  landt  of  the  wife. 


N 


lt\iit% 
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1739.     eHe'^  fon   of  Sir  Richard  Farint  '  '  in  con'^d.^ntioo  < 

L^^y-oO  intended  m-irriagc  arid  of  love  and  aflfedion  to  FBmJtt 

by  leafe  and   releafe  19th  and  20th  jof  Fehruarjf  9^ 

**^°hTr''' ^«  fettle  I  the  prcmHes  to  the  ufe  of  himfelf  and  his  Im 

af^.ihji     the  marriajre,  and  aftcrwir  Is  «'o  the  ufe  of  Jobn  Fm 

MERLOTT-and  his  alTigns  for   nineiv-n  no    years  if  he  (hould   Id 

live  without  impeachment  of  walle,  then  to  truftees  i 

his  life  to  prefcrve  the  contingent  rem  'indersj  and  firoi 

after  his  death  to  the  ufe   of  Elizabeth  Afilier  for  h 

for  her  jointure,  and  from  and  after  their  deaths  to  tl 

of  the  firft  and  every  other  fon  of  the  faid  marriage^ 

general,  remainder  to  every  after-born  fon   in  tail  gi 

remainder  to  the  firll  and  every  other  daughter  of  & 

riage  in  tail  general,  remainder  to  every  after-bom  das 

and  for  default  of  fuch  iflue  to  the  ufe  and  behoof  rf  th 

and  aligns  cf  the  faid  John  Farington  for  ever. 

The  marriage  took  effcft,  and  John  Farin^jtm  t 
and  was  in  pofTeflion  during  his  life,  and  died  on  tbe  a 
December  17 18  without  any  iflue  born  in  his  lifetime  o 
his  death.  Elizabeth  his  wife  futvived  him,  and  died 
of  the  premifes  on  the  jth  of  July  1736. 

The  lefTors  of  the  plaintiff  are  the  heirs  at  law  of 
Farington, 

John  Farington  duly  made  and  executed  his  will  ii 
ing  on  the  7th  of  May  17 18,  and  devifed  all  the  n 
mefTuages  farms  lands  tenements  and  hereditament! 
freehold  and  copyhold  whereof  or  wherein  he  or  any 
or  pcrfons  in  trull  for  him  had  any  eftate  of  freehold 
hcritance  in  pofleflion  reverfion  remainder  or  eape 
fituate  lying  or  being  in  the  kinedom  of  Great  Brit 
elfe where  unto  his  uncle  John  Merlott  his  heirs  and 
for  ever. 

John  Merlott  duly  made  and  executed  his  will  in  1 
a4th  June  1731,  and  devifed  to  the  defendant  J^^ 
iott  and  his  heirs  for  ever  all  that  his  revedionary  efiait 
or  known  by  the  name  of  Keynotes  farm  in  the  pa: 
Sidlefham  in  the  county  of  Sujfex  with  the  appurte 
thereto  belonging,  and  died  foon  after  in  the  lifec 
Elizabeth, 

The  dcfendanjt  Jofeph  Merlott  is  fon  and  heir  tt 
Merlott, 

After  the  death  of  Elizabeth  viz.  (ith  July  1 736,  po 
was  taken  of  the  eflate  in  queftion  in  the  name  and  on 
half  of  the  defendant  Jofeph  Merlott  by  virtue  ofi 

an 


aires,  in  Uriniry  term  lo  Ges.  2.  atid  in  the  year 
iz,  from  Ac  day  of  the  H^ly  Trini'v  in  three  weeks 
fine  fur  conafiincc  dc  droit  come  ceo  &c  before  his 
s  Jufticea  at  Wtfiimnjiir,  which  fine  was  afterwards 

and  recorded  in  the  Court  in  eight  d^ys  after  the 
ion   of  the  BleflVd  Virgin  Mar^  in  the  fjmc  year, 

iftcrrards  three  times  publicly  and  fulemnly  re;id 
Jaitned  In  the  f;iid  court  accor.lin^  to  the  form  of 
ntes  See;  was.,  the  fitll  procl.imjtion  thereof  1 2th 
Fin  //iVary  term  in  the  fame  year  1716,  the  fecond 
:oihof  ^OT  in  Kiijltnufm  1737,  and  the  third  011 
li  of  JutK  in  Trinity  term  [  o  &  1 1  Gfn.  2.  and  in 
:year  f737<  and  no  other  procl<nution  vas  had  or 
ETCUpon  at  the  time  of  the  f:iid  trial. 
laintiiT  at  the  trial  did  not  pive  any  evidence  of  an 
ntry   made  by  the  icfTurs  of  the  pl.iintitf  upon  the 

queftion  after  the  faid  fine  levied,  but  the  defcndani 
a)  confefled  leafe  entry  and  oullcr  according  to  the 

nric  entered  into  by  him. 

seftions  refcrved  for  the  opinion  of  the  Court  were 

(That  eftate  the  de»ifor  John  FaringtM  had  in  him  at 

of  the  dcvifc. 

What  was  the  operation  of  the  fine  levied  by  Jofiph 

he  heir  and  dcvifee  of  John  Mfr/ott. 

Whether  the  liffirs  of  the  pbiiititF  could  mnintaio 

meat    without  an  actual  entry. 


l9o 
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1 739*  As  to  the  firft ;  we  are  of  opinion  that  John  FaritigiHri 
K^^y^^  devifor  had  only  an  eflate  for  99  years  in  him  at  tbe  tin  ^ 
TAPNtR  (hg  dcvife  to  John  Mtrloti :  fo  it  is  ezprefsly  held  in  Gk 

dem.Fk.CK-  111  r  1  ^»r   .      .       .    - 

HAM     3^9  «  ^^^  ^  know  nocalc  to  the  contrary.     If  indeed 
agaimft     Faritigton  had  had  an  eUate  for  life,  he  would  have  i 
MctLoTT.g^pIg^  bccaufe  the  laft  remainder  was  limited  to 

his  heirs  \  but   it   has   never  been   extended  further, 
this  general  rule  feemed  to  be  agreed  to  on  all  fides:, 
two  anfwers  were  endeavoured  to  be  given  to  this;  ift, 
the  word  affigns  plainly  ihewecl  that  it  was  intended  thptj 
inheritance    (hould  veil  in  John  Farington ;   2dly,  Thatj 
being  a  conveyance  made  by  way   of  ufe  mutt  be  ecu  ' 
in  a  different  manner  from  a  conveyance  of  a  legal 
and  that,  as  in  a  will,  the  words  mutt  be  conftrued 
ing  to  the  intent  of  the  parties.     As  to  the  ift }  an 
was  endeavoured  to  be  given  that  affigns  muft 
affigns  of  the  heirs :  but  that  I  think  was  by  no 
faf^ory,  becaufe  it   is  exprefsly  faid  the  «  affins  of 
FaringtoH^\     But  another  anfwer  fuggefted  itfelf  to 
morning,  on  which  I  will  give  no  mature  opinioOy 
there  is  no  occafion,  but  I  think  there  is  fome  weight 
that  this  wordi  though  it  does  not   alter  his  own 
might  give  him  a  power  of  difpbfing  of  it.     For  fu] 
this  laft  remainder  had  been  to  him  and  his  heirs,  orlDi 
perfons  as  he  ttiould  appoint,  he  might  certainly  in  thatt 
have  difpofcd  of  it  bv  his  will,  and  I  am  inclined  to  * 
as  at  prefcnt  advifed  tnat  the  word  <<  affigns**  may  « 
this  conttrudion.     But  I  fay  this  only  by  the  bye^ 
only  my  private  opinion,  which  occurred  to  me   htt 
morning,  there  being  no  occafion  to  give  any  rcfolutiiNii 
on  it,  as  we  are  all  of  opinion  for  another  reafoti  that 
plaintiffs  cannot  recover  in  this  ejeftment. 

As  to  what  was  infifted  upon  that  a  conveyance  to 
to  be  conttrued  as  a  will  and  in  a  different  manner  from 
conveyances,  we  are  all  clearly  of  a  contrary  opinion 
For  fince  the  ttatute  of  ufes  an  ufe  is  turned  into  a  1 
eftate  to  all  intents  and  purpofes ;  it  muft  be  conveyed 
aQly  in  the  fame  manner  and  by  the  fame  words ;  and  H 
were  otherwife,  as  mott  conveyances  are  now  made  by 
way  of  ufe,  endlefs  confufion  would  enfue.     A  cafe  ii 
was  cited,  and  much  relied  on,  to  eftabliih  this  d< 


(«)  Vid.  3  Atk,  734 ;  and  D^r  d.  Mujfellv*  Mtrgam^  3  Dmrmf,  \!f  Ed 
accord. 
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vat   the   cafe   of  Leigh  v.  Brace  reported  in  Carthevt    173^; 
and  %  Mod.  266  (a) :  in  the  firft  book  faid  to  liave  u«^v%»; 
idjudged  m  B.  R.  HU.  6  W.  and  in  the  laft  M.^W.     apsek 
vords  of  that  deed  were  thus;  an  eftate  wts  vefted  in^^"»^*c** 

F I  in  fee  to  the  ufe  of  the  grantor  for  Jife,  then  to  the  aj»«y 
Thomas  Brace  his  fon  and  his  heirs,  and  for  default  Mbr&ott. 
■e  of  the  bodj  of  the  faid  Jhotnas  Brace  then  to  the 
f  the  heirs  of  the  grantor.  The  ipecial  Verdid  is  fet 
in  5  Mad.,  and  I  have  compared  it  with  a  copy  of  the 
1  which  has  been  brought  to  me  ;  and  in  that  cafe  the 
l»  did  certainly  determine  that  Thomas  Brace  the  fon 
Midy  an  eftate-tail ;  but  in  5  Mod,^  where  the  cafe  is 
Itfgelyand  more  panicularly  reported  than  in  Cartbew, 
h  not  one  word  faid  of  any  difference  between  a  con« 
K  bf  way  of  ufe  and  any  other  conveyance :  But  the 
lion  (appearing  there)  is  founded  upon  other  deter-> 
iooa  in  refpe£l  to  legal  conveyances ;  as  the  cafe  in 
k,jLX.  am%  where  it  is  held  that  if  a  man  make  a  feofF- 
10  another  and  his  heirs,  habendum  to  him  and  the 
oC  his  bodyi  he  ihali  have  an  edate-tail ;  and  a  cafe 
f  die  37  Ln.  ^Jl  iSi  long  before  the  ftatute  of  ufes, 
ked  for  that  purpofe.  Another  cafe  was  cited  from 
E|k  6.  74,  that  if  a  feoffment  t>e  made  to  a  man  and 
in,  and  if  he  die  without  heirs  of  his  body,  remain- 
iCTf  this  is  an  eftate-tail.  They  coufidered  therefore 
ords  in  this  deed  as  one  fentencc,  and  the  latter  as  ex- 
\mj  of  the  former.  And  they  cited  likewife  Beck's  cafe, 
tnd  in  IM.  344,  where  a  feoffment  was  made  to  the  firft 
id  his  heirs  and  for  default  of  fuch  ifTue  remainder 
But  the  Court,  as  appears  by  the  report  in  5  Mod.^ 
BOt  one  word  about  the  llatute  of  ufes,  but  faid  they 
I  confider  it  juft  in  the  fame  manner  as  if  a  gift  were 
to  a  man  and  liis  heirs,  v/z.,  to  the  heirs  of  his  body. 
indeed  faid  in  CartheWf  where  the  cafe  is  very  lliortly 
nd,  that  the  Coun  laid  a  great  ftrefs  upon  it's  being 
fcyance  by  way  of  ufe,  which  conveyances  they  faid 
een  always  conilrued  as  wills,  and  tliat  they  were  not 
p  to  the  ilri£l  forms  of  conveyances  at  common  law, 
^  it  was  fo  adjudged  on  the  fame  deed  in  B,  C. 
fpccial  verdi£l.     I  own   that  Carthew  is  in  general  a 

(«)  I  Lord  Haym.  lOZ,  and  3  Saii  337,  8.  C. 

very 


idl 
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1739.    very  good  and  a  very  faithful  rqtorter;*  but  I  fanc^  he 
^^onU  niiftaken  here,  becaufe  I  canhot  think  that  the  Cteit 
Tapncr  give  fo  abfurd  a  rcafon  for  their  judgment^  cfpcdallj  1 
"•j[*"'^" there  is  not  a  word  faid  of  it  in  5  Modern^  where  toe 
^aiitft     and  the  arguments  upon  it  are  very  particularly 
MiELOTT.jj^^rgyer  ijf  this  had  been  as  Cartbiw  reports,  yet 'i^- 
fingle  cafe*  it  is  contrary  to  reafon  and  common  ei[ 
anu  fuch  a  determination  would  make  fuch  a  conft 
all  the  property  of  the  people  c»f  this  kingdom,  that  I 
1  {hould  have  no  regard  to  it  but  think  that  the  coniraryi 
to  be  declared  to  be  law. 

As  to  the  fecond  queflion,  what  is  the  operation  of 
fine,  there  may  be  fome  difRculty  to  determine  it,  and 
being  no  necellity  we  (hall  give  no  opinion  upon  ixi    II 
only  fiiy  that  it  appears  by  the  examination  of  the  officer 
a  fine  is  not  faid  to  be  engrofl'ed  till  it  comes  to  the 
grapher,  and  he  makes  out  the  feveral  parts  of  it;  a 
is  never  proclaimed,  nor  can  it  be  fo,  until  it  is  brouf 
him  and  cngrofied,  though  it  may  operate  as  a  fine 
proclamations  from  the  time  when  u   was  firft  levied. 
Ihall  we  determine  whether  or  not  this  is  to  be 
,  as  a  fine  wit-<  proclamations  or  not,  the  a^iion  being 
before  the  time  when  all    the  proclamations  were 
and  ail  the  proc'amuiipns  being  made  that   could  be 
before  that  time  y  btCuule  it  is  clear  that  this  was  a 
one  fort  or  other,  and  there  is  no  pretence  to  fay  tfaal^ 
fine  was  void  y  ai.d  if  not. 

Thirdly!  We  ate  all  of  opinion  that  when  a  perfon  io 
feflfion  levies  a  fine  of  any  fort,  the  parties  out  of  po 
cannot   m.iintain    an    cjeciment    without  an   adual 
There  was  no  di{lii)£tion  made  by  the  Judges  in  therefofa 
which  they  came  to  in  the  2d  of  y/wwr  between  this  ori 
fort  of  fine  :    but  their    refolution   was  genera],  that  ' 
muft  be  an  adtual  entry   in   order  to  avoid  a  fine  (a), 
refolution  in  ihcc«fe  oi  Little  v,  Hentofiy  Salh.  259,  ini 
were  cited  iht  cale   of  PPitkers  ana  iiibfin  3  KA.  2i8| 
the     cale   of     Pye  v.  B>ilwg    1  Ventr,  332,    extends 

(tf)  Biirifi^tcnv.  Parkburfi^  1  Str.  1085;  4  Bro.  Pari,  Caf.  353:  AJ 

Adamsy    1    iS/r   II2ti;   (Jaia    v.   Brydon,  3    Bum.    1S97  ;    fitgd'itU  v7l 

d)ougL  486  ;  and   iJof  d.  Cow^-ere  v'  Hicksy  7    Dur.f.  x^  £,  ^xx :  bvt  il 

lince  been  determined  that  it  is  not  uecc0Lr}  in  the  caic  of  a  toc  it    ^ 

law.     Jifni:.ts  d.  Harruy,  PticbarJ^  %  H'iif.  41^,  -,  ..■■ 
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m  entry  for  nonpayment  of  rent;  and  the  reafon  given    1 739.  ■ 
1  aitt  thefe  cafes  is  that  the  confeOion  of  leafe  ei^cry  v^^v^^ 
Ler  was  luficient.     As  this  has  been  fo  long  fettled^     apnick 
IOC  for  altering  it  now :  out  were   it   a  new  cafe,  [^^'^'"•^■ck- 
be  of  a  diffinent  opinion  even  in  refpecl  to  an  entry     agaii^ . 
I  payment  ot  rent,  becaufe  the  reaibn  given  for  it  is  Mehlott. 
\  the  confeiGon  of  the  entry  in  tne  rule  being  only 
ffion  of  the  entry   of  the   nominal  plaintiiF  and  not 
ffion  of  the  entry  of  the   leflbr.     Though  therefore 
dunk  myfelf  bound  by  this  rule,  which  has  been  fo 
tabliOied,  as  far  as  it  goes,  yet  I  am  fo  little  latisiied 
e  realQu'  of  it  that  I  ihali  never  be  for  extending  it 
:  farther. 

lout  therefore  giving  any  pofitive  opinion  on  the  two 
ints,  as  we  arc  all  agreed  on  the  third  and  have  not 
I  doubt,  the  verdi<£l  given  for  the  plaintitF  mud  be 
:  according  to  the  rule  of  ni(i  prius,  and  the  plaintiff 
\j  the  colts  of  a  nonfuit." 

■ 

It  in  OaUs  d.  IVigfjil  v.  BryJorty  3  Burr.  1897,  Lord  MisnijUld^  in 
\  tile  opinion  of  cue  Cuurt,  fiivi  *^  To  avoid  a  line  there  mult  be 
entry :  and  the  d{:miic  canunt  be  carried  back  beyond  che  at^ual 
u  Jm  aU^btr  tafes  tiie  coiifellion  of  'eafe  entry  and  ouller  is  CufE- 
xid  fit  it  is  vidiv  UtUed  t)iac  it  is  lulficient  for  un  e]e(ibnent  brought 
odition  broken/' 


dithai  fincc  been  ruled  in  Comptrev,  HUkt^  7  Durr.f.  t5*  Eaji  727, 
ranyaftrf  he  ha*  made  an  actual  entry  cannot  recover  the  niefuc 
u  accrued  betore. 

%\.  T3  a.  s. 
RoBiNSQN  againji  Tuckwell,  oa^'^^^'S 

RIGHT  Serjt.  (hewed  caufe   againft  a   rule  to  fet  refuiciUo 
alidean  execution  in  an  action  brought  upon  a  judg-fetaiidcthc 
r  the  defendant  in  the  firlt  aftion  for  the  cofts,  be-  j'f ""c'f^" 
writ  of  error  had  been  brought  and  allowed  on  thccondaclion, 
Dt  in  the  firll  aftion.  C^  writ  of 

crr<  r  hav- 
ing  been 

he  objected  againft  the  rule,  becaqfe  there  was  no  brought  on 
to  (lay  the  proceedings   in  the    fecond  aftion,  i".^'?  ^'^^ 
afe  the  Court  would  have  ordered  the  plaintiff  not  to{,"^.^(J]^"[jj^^ 
t  execution  fo  long  as  the  writ  of  error  was  depend- defendant 
t  would  have  given  him  leave  to  proceed  to   j^^^g'^jf^^^^^j^^ 
And  he  infiftcd  that  there  being  no  fuch  motion  the  to  ftay  the 

proceedings  in  the  fecond  a<%ion.     S»ir  G.  Co.  159.  S.  C. 


plaintiff 
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1 739.    plaintiff  was  at  liberty  by  the  courfe  of  the  Gourt  ta 
w^^-wj  execution  in  the  fecond  adion  notwilhftanding  fadi 
Kt>BiNsoN  error.     And  he  cited  the   cafe  of  Hmmpirijf  v.  Dmml{ 
'^^    in  this  court,  P.  9  Geo.  2.9  where  this  point  was  cz| 
iMLt.  '  fo  determined.     Bcfides  he  infifted  that  no  bail  had  ba 
in  upon  fuch  writ  of  error,  and  that  therdore  it 
nothing.  ^ 

Eyn  Serjt.  contrl. 

No  bail  was  neceflary,  becaufe  this  was  an  adion 
judgment  only  for  coils ;  which  was  agreed.  And  as  1 
principal  objection,  he  relied  on  the  reafon  of  the  caf 
caufe  otherwife  thore  might  be  a  contrariety  of  jud|^ 
But  he  admitted  that  the  common  pra&ice  is  td  apply  tol 
Court  to  ftay  the  proceedings. 

Rule   difcharged  by  The  Courts  according  to  the 
Humphreys  v.  Daniel,  which  was  agreed  f o  be  as  cited  (t^ 

(a)  Barnes  202  ;  and  Sir  Gt,  Co,  129.     (h)  See  the  neat  1 
Clarkfim  v.  Fbyfick. 


yy^l^.^'  **  Clark^oK  again/i  PhvwcK4 

Nov.  8th. 

8.  P.     a    \  CTION  on  a  judgment.     Writ  of  error  on  tk^ 
Baoics  ao3.     J\  judgment.     The  plaintiff  in  the  adion  had  pi 
to    judgment  and    taken    out  a  capias  ad  fatisfa€i( 
which  had  been  deli/ered  into  the  hands  of  the  (beriff 
warrant  made  out,  but  it  was  not  a£lually  executed 
the  motion.     The  defendant  had  never  applied  (o  the 
but  now  moved  to  ftay  execution   in  the  fecond  adion 
reafon  of  the  writ  of  error  depending  on  the  firft.     And 

Comyns  Serjt.  for  the  defendant  endeavoured  to  diftii 
it  from  the  cafe  of  Robin/on  v.  Tuchwell  (a)  and  the  ^i 
Humphreys  v.  Daniel  there  cited,  becaufe  m  both  thofei 
the  execution  was  ajdually  executed  before  the  motion. 

But  The  Court  were  of  opinion  that  this  was  a  diftii 
^vithcut  a  difierence,  and  that  the  defendant,  if  he  wobld: 


V 


(•)  The  preceding  cafe. 

executifli 
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tk  fiMT  tfab  reafbny  ought  to  apply  before  judgment.  1739. 
r  die  matter  was  compromifcd  j  and  a  rule  was  en-  v^^*v^^ 
o  by  conCent  that  upon  the  defendant's  bringing  the^^ARKsoic 
ito  court,  and  agreeing  to  bring  no  writ  of  error  on  ^^^ 
od  judgment,   the   proceedings  on  the   executioa 
e  ftayisd  until  the  writ  of  error  was  detenmned". 


Want  azaiti/i  Swayn£«  M.i.^oa. 

oa.  2sth. 

K.UIIE  had  been  obtained  againft  Hutchinfotty  admi-The  Court 
liftrator  of  Duckworth  deputy  bailiff  of  Simpjbn  chief '^^"^*^^® 
'  the  Honor  of  PontefraB  in  Torkfiire^  to  (hew  caufe  adminiftrj^i 
(hould  not  pay  a  fum  of  money  recovered  by  Want^^^oizh^im 
Snvayne^  f«r  which  a  writ  of  execution  had   been  ^^^^m  an 
jt  and    the  warrant  delivered  to  Duckworth   and  execution 
loney  was  allege*d  to  have  been  received  by  Hutcbin^  ^^^  *>««^» 
the  death  of  huckworth.  .t  J-'^J,^, 

totheplaixw 

now.  Upon  fliewing  caufe,  the  cafe  came  out  to  be*^ff^*^^."j^' 
warrant  was  delivered  to  Duckworth^  in  his  lifetime,  h?had  rc- 
iiead  of  executing  it  as  he  ought  having  fome  money  ccived  after 

0  him  from  S*wayne  took  a  fccurity  from  Swayne  for  '***  bailiff •• 
money  and  the  money  due  to  IVant^  and  after  the 

F  Duckworth  Hutchitifctt^  as  his  adminiftrator,  re- 
be  whole  money  of  S^vaytte,  Hutchinfon  in  his  affi- 
d  not  deny  the  receipt  of  the  money,  but  infiihd 
firft  when  he  received  the  money  he  did  not  know 

of  it  was  on  the  account  of  Want's  execution,  that 
3ut  adminiftration  as  a  condderable  creditor  of  Duch^ 

and  that  he  had  either  retained  or  paid  to  the  cre-^ 

1  Duckxuorth  more  money  dian  he  had  received,  and 
had  no  aflets  in  his  hands. 

^r/ were  of  opinion  that  they  could  give  JVatit  no  re- 
tfais  fummary  way,  but  left  him  to  purfuc  his  re- 
law  or  in  a  court  of  equity  as  he  could ;  but  feem- 
hink  him  without  remedy,  becaufe  he  could  not  bv: 
W  condition  than  if  Duckworth  had  aftually  receiv- 
Qonej  on  the  execution,  in  which  cafe  JVatit  woutd 

only 
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1739.    only  haTe  been  a  creditor  on  fimple  contraS,  and  the  d 
K^^v^^  niflrator  might  have  preferred  Any  o.hcr  creditors  m  ] 
Wah  r    meat  or  retained  to  pay  liimfcif.'* 

Swathe. 

John  Marriott  againji  Elizab:  th  ThoMpm 
M.i.^G.  1.  Executrix  of  William  Thompson.  (a\ 

Wcdiicldix  ^   ^ 

^°^-*^'^  [H.  II  Gto  II      Rol   1.85  ] 

If  thebopdu  J^EBT  on  a  bond  of  the  teftator,  dated  30th  Jam 

(on  marii-         If  .,  ir/  ^  J 

rUec)  be        -^^    ^732  ui  the  penalty  of  .loc/. 

%iycu  to 

Mo^^ncd  '^^^  defendant  prayed  oyer  of  the  bond  and  concfili 
to/Mw/Ar  which  is  for  the  payment  of  50/.  and  intereft  on  the} 
i»^^^^'^'/'Juiy  thcti  next.  And  then  pidded  that  J^.  TZem^i 
^^"  ^j  hulband  before  hey  marriage,  on  the  22d  oi  Julj  ij 
the  wife  be  became  bound  to  Eleanor  Baldwin  and  W.  Jvbke  m  I 
»«^  ^  penal  fum  of  8uo/.,  with  condition  that  if  the  faid  W.  fkk 
^^obli-  fi'^  fnould  at  his  death  leave  to  the  faid  Elizabeth^  hb  intcAl 
l^,(heinay  wife,  if  the  faid  marriage  took  etied  and  (he  Ihould  furl 
Kuin  tJie    jjj^^  jj^j.  jy(^  fmj^  Qj  400/.,  free  and  clear  from  all  debts  i 

the  bond,  niands  and  incuinbraucLb  whatfoever,  then  che  Cud  oblij 
and  plead    tion  Ihould  bc  votd.     And  Ihc  further  pleaded  that  the  ■ 

I'^toanlal-^^'^S^  ^^^^  ^^^^  >  ^*''^  ^'^"^  ^^^  hufband  on  the  17th  of  J 
on  brought  cember  11^6  made  hiu  will  and  appointed  her  fole  eieai9 
againll  her  and  Jicd  0*1  the  25th  of  September  1737  ;  that  (he  profcd 

HJnd°cr!:X  ^V'i^   10^^  ^^^^^^^  »737  i    ^'^^    '^^'  *^  fa^^  '^-  Tbon^fiM 

tor  of  Che  not  at  his  death  leave  to  the  faid  Elizabeth  the  faid  400A 
hufband.  any  part  tiicreof,  but  the  fame  is  Hill  unpaid,  and  the  i 
Hie  bond  be  ^V^n  J  is  ftiU  in  forcc  not  cancelled  annulled  or  in  anyi 
coniiicioPLil  fatisticd.  And  the  dei'cndant  furth::r  pleaded  that  (he  t 
topay/A/  fully  adininiil;;rcd  all  the  goods  and  chattels  wluch  wen 
money  in  ^^*^  1^^^  ^^'  T/jj/np/ofi  at  the  time  of  his  death  in  the  b 
trull  tor  the  of  the- defendant  to  be  adminillered,  except  goods  and  d 
lu'chcaf- h"  ^^^^  ^^  ^^  amount  of  5/.;  and  that  flie  hath  no  more)  wl 

wife  inuy 

pay  the  truf>ee»  out  of  the  alfefs.  nr  pay  out  of  her  own  money  and  retain  afletspro  t 

or  cuiifci's  juJ;;  uent  to  tiictruiiets  to  cover  alTcts. 

( >)  This  cafe  ii  reported  in  7  MoJ-  igz.  o€t.  ed,  but  without  the  j 
nitrnt  of  the  Court  n  p-i;c  2i;.^  an  opinion  is  fuppoled  to  haTebees^ 
by  I\irc  and  Dcjuo/i  Ji.(iwc!>  but  t  at  i»  evidently  a  miftake,  Mr.  J. 
bciir.;^'"i  Jii.ljTcof  B.  A'  a  u  .r  J.  Dc/iton  wa»  nor  in  court  whca  ihi» 
%v  ^  .  ..-.liLil.  I  i.e  \vh  ie  ol  th.t  pjru^raph  i»  probably  the  arjume 
cou '.CI  un>i  '*  /*,;t.-.  -I  i"  1j  •  on  ^  ifjL- naifte  of  a  cafe  on  thU  fubjedl  repQTl 
1  /V>;/r.  ;SAt  o"  which  the  couufci  were  Lommtutiug. 


]iilCHA£LMAS  TERM,  13  Geo.  JL    C.  P.  tif 

I 

t  fttfficient  to  fatisfy  to  the  faid  Elizabeth  the  fald  400/.1     1^39' 
hich  are  bound  fubje£t  and  liable  to  the  faid  Elizabeth  v>->r>0 
ynient  and  fatisfadiion  thereof  and  which  {he  retained  Marhott 
d  hath  a  right  to  reuin  in  her  own  hands  towards  fatis-  ^  ^^ 
o  thereof  ;  and  fo  prays  judgment  of  the  adion. 

te  plaintiff  demurfed'gtfnerally^  and  the  defendant  joined 
muirer. 

^Ifield  Scrjt.  and  Wynne  Serjt.  for  the  plaintiff  (i)  took 
dbjedions  to  the  plea,) 

tt  That  the  defendant  could  not  retain,  beCaufe  the  bond 
nude  CO  truftees  and  not  to  her^;  but  that  if  (he  would 
!  covered  the  aflTdtSy  fhe  (hould  have  caufed  the  truftees  to 
:  brought  an  aAion  againft  her  and  have  confeflcd  judg-* 
C  in  fach  a^on.  That  the  words  in  the  condition  are 
rand  not  pays  and  that  if  the  400/.  mentioned  in  the 
Bticm  could  be  confidered  as  a  debt  due  to  her,  it  was  at 
i  but  a  debt  on  fimple  coiitrad,  and  therefore  ihe  could 

letain  it  againft  a  bond  creditor* ' 

» 

diy»  That  the  plea  is  inconfiftent  with  itfelf ;  for  (he  in-^ 
at  firft  riiat  no  part  of  the  400/.  is  paid,  and  yet  after-» 
ds  admits  that  (he  has  5/.  in  her  hands,  which  (he  has  re-* 
ed- towards  fatisfadiion  thereof. 

V  Curiam  {^Denton  J.  abfent,  but  agreeing  with  us) 

[he  juftice  and  equity  of  the  cafe  being  with  the  defen- 

If  wt  ought  to  go  as  far  as  we  can  to  make  her  plea  good^ 

cfpecially  fince  (he  has  aded  a  very  fi&ir  and  honeft  part.  • 

(be  might,  by  confeiling  judgment  to  her  truftees,  have 

ered  aflets  to  the  amount  of  800/.,  within  the  rule  that  wafi 

down  in  B.  R»  in  the  cafe  of  the  Bank  of  England  v. 

)  Vide  CJift's  EmU  349;  fbembf.  IK,6\  %  Brown,  73;  Vidian  t  Entr,  188. 
I  This  cafe  was  twice  arguca,  the  6rft  time  in  Enjier  term  1739  by 
U  Sent,  for  the  plaintiff  and  Draper  Sent,  for  tlie  defendant,  and  on 
7th  of  Od06er  1739  bj  IVytuu  Scrjt.  for  the  former  and  ^mraett  berjt. 

MQrrice$ 
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I  ^29'   Maurice  {a) ;  for  (he  had  it  not  in  her  pover  to  prcrcot 
K^0rr^^  penalty  of  the  bond  being  forfeited. 


Ma&kioit  ^ 

^"V  That  an  executor  may  retain  for  a  debt  due  to  himidl 
againft  any  creditors  in  an  equal  degree  is  undoubted  Ij 
it  would  be  endlefs  to  cite  cafes  to  that  purpofe }  and 

!>lain  reafon  of  it  is,  becaufe  he  cannot  fuc  himfelfi  aadj 
aw  will  never  I'uifer  that  a  right  fhould  be  without  9 
medy. 

But  the  obje£lion  here  is  that  the  bond  is  not  to  the  f 
cutrix  herfelfi  but  to  the  truitees,  and  fo  the  debt  in  fd 
of  law  is  due  to  them.  If  the  money  in  the  conditkNU 
been  to  have  been  paid  to  them,  though  in  truft  ftr  | 
there  would  have  been  fomething  more  in  that 
and  we  Ihould  have  been  of  opinion  in  that  cafe  tlqt 
plea,  as  pleaded, '  would  not  have  been  good.  But 
Ihe  could  not  in  that  cafe  have  retained,  ihe  might  haie  fj 
the  money  to  the  truflecs  and  infiiled  on  the  paymenti  dl| 
might  have  paid  it  out  of  her  own  money  and  have  Ktril 
aflets  pro  tanto.  For  that  an  executor,  if  he  pay  his  id 
tor's  debts  out  of  his  own  money,  may  retain  afietspio&ij 
ngainlt  creditors  of  an  equal  degree  is  ezpre(sJy  bd^ 
Dyer  2«  a.;  Moor  2  \  Cloydon  v.  Spenfar :  2  RU.  Air.  ^ 
pL  11;  and  in  fcveral  other  books*  , 

• 
i 

A 

But  in  this  cafe  the  payment  in  the  condition  being  tot 
executrix  herfelf  (r.)  we  are  of  opinion  that  fhe  m^y  icq 
fuiBcient  to  fatisfy  it  according  to  the  cafe  of  Roflteltj  v.  ( 
dolphin  reported  in  Raym.  483,  2  Show.  403,  and  by  I 
name  of  Bc/hellet  v.  Godolpkitiy  in  &kintier  214,  and  adjn^l 
in  B.  R.  M.  34  Car.  2.,  which  is  a  cafe  almoft  in  pof 

i  (ff)  Since  reported  in  ^Su,  1028;  Rep.  ttmp,  Hard%o.%ls\  ud  4J 
TarL  Cuf.2\iy. 

(i)  Or  ill  trufl  for  another.  Vide  Plumer  v.  Marcbani,  3  Burr*  IjICX  1 
an  executor  de  ion  tort  cannot  rcain  in  fati&fa(^iun  uf  bis  ovm  di 
yaugbdH  ▼  BfouL'ify  2  Sir.  II06.  itnd  Cuftis  V.  FermoH^  ^  D.  tsf  £.  $9^- 

{c)  And  where  thi j3romilc  or  hond  is  made  to  the  intended  wife  hcri 
ii\'ithout  the  inter^  niion  of  a  truftce,  the  promife  or  bond  is  nut  rdciU 
the  niarriage ;  and  if  the  wife  be  made  executrix,  fhe  may  retain  in  ttad 
tion  ol  fuch  debt  Ca^e  \  Adior^  li  Mod.  290;  Com,  Rep,  67;  j«tf .  5 
Sl.d  I  LJ,  k..\tn.  5  1  r . ;  dinnel  v.  BiukU^  2  P.  IVmi,  242  ;  Mi&uri 
JL-tvart,  5  DurnJ.  (^  £.  381  ;  and  Hay  d.  Foiirds*  Foord^  there  dted,  fi 

Th 
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md  "^wras  given  before  marriage  to  two  truftees,  con-    1739. 
pay    to    the  defendant  the  widow  3000/.   within  ^^^v^^ 
lays    after  the  hufband's  (the  tcftator's)  death :  it  Maerxott 
chat  the  widow  being  executrix  might  retain  fuffi-..,*'*'*^ 
ly  hcrfelf  that  3000/.   The  only  difference  between 
is  that  it  is  leave  in  one  and  pay  in  the  other.     But 
think,     makes    no    material    difference   for   that 
is  the  fame  as  <<  pay"  {a), 

the  objection  that  this  mud  be  confidered  as  a  debt 
:  €ontra£^,  we  think  there  is  no  weight  in  it.  For 
T  a  man  by  deed  obliges  himfelf  to  pay  money  to 
it  is  a  debt  by  fpeciality ;  and  if  it  were  otherwife, 
;y  to  be  paid  by  the  conditions  of  bonds  muft  be  con(i*> 
( debts  on  fimple  contract  if  the  bond  be  not  for- 
n  the  lifetime  of  the  teftatorj  which  was  never  yet 
ed. 

>  the  fiecond  obje£^ion ;  the  merits  being  clear  with 
endanty  we  will  endeavour  to  make  the  plea  good  if 
;  and  we  think  that  the  objection  may  eafily  be  got  . 
To  be  fure,  it  might  have  been  pleaded  better :  but 
ik  that  the  plea  may  be  fo  conftrued  as  not  to  be  in- 
xit.  For  no  aflets  might  come  to  the  defendant's 
immediately  on  the  death  of  the  teflator»  but 
xmfefled  by  the  plea  might  come  to  her  hands  after- 
And  as  to  thofe  words  **  the  fame  is  flill  unpaid"; 
r  (as  it  may)  be  taken  to  relate  to  the  whole  400/. 
is  no  repugnancy  \  or  if  it  be  conllrued  to  any  part 
r  it  is  true ;  for  he  was  to  leave  her  400/.  free  and 
com  all  debts  demands  and  incumbrances  whatfoever ; 
IS  the  5A  confefled  would  certainly  be  liable  to  pay  the 
iTt  demand  if  (lie  did  not  cover  it  in  the  manner  iii 
fbe  has  done. 

gment  therefore  was  given  for  the  defendant." 

ind  fo  it  WIS  ruled  in  Cociernft  y.  Black ,  2  P,  fV/ns,  198.  (though 
orter  adds  a  quxrc  to  it)  and  in  Loang  v.  Cj/try,  %  Bl.  Bep,  ^6j. 
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^;^^3G.^^- Slaughter,  by  his  next  Friend  Thomas  Mm 

Mov.  aSrh.  ^gainji  TaLBOTT. 

An  attach.  "  A    RULE  iiifi  had  been  made  againft  the  prochoip 
incnt  award    JTjl  for  an  attachment  for  nonpayment  of  the  cofts,  j 
th/pro"^    ment  having  been  given  againft  the  plaintiff  and  die 

chcm  amy    taxcd. 
ofrhcplain- 

l>aymInt°of  '^>'''^  Serjt.  (hewed  caufe  againft  the  rule ;  and  m 
coiit  after  that  the  pfochein  amy  ought  not  to  be  liable  to  coftij 
judgment    being  no  judement  againft  him.     And  he  ifaid  the  ofioc 

for  the  dc-    1      ^         J      **     -         o  ,  .         .  ,.  ,      "i 

fcodant.  ^"^  couit  were  formerly  appomted  guardians  and  prod 
Barnei  12^  aniies  to  fue  and  defend  for  infants,  and  the  Court  oonU 
Irac.  Recr.  ver  intend  to  fubjedl  them  to  cofts.  He  cited  2  Jij/f^j 
K-i.  6.  c.  And  infifted  that  they  ought  to  be  no  more  liabk  to  i 

tjian  attornies, 

Shhwer  Serjt.  contra  infifted  that  this  is  the  only  la 
why  guardians  and  procheins  amies  are  appointed,  in  01 
to  be  refponfible  for  the  cofts,  becauie  the  infants  aic.i 
And  he  cited  the  cafe  of  EugUfield  v.  Rounds  HU  17^6  § 

I  was  of  opinion  that  the  rule  niuft  be  made  abfolutCLj 
however  the  practice  might  be  anciently,  the  officers  of] 
court  arc  not  now  ufually  appointed  either  guardians  <)r| 
clieins  amies.  And  the  pratlice  was  probably  altered  i 
this  very  reafon,  becayfe  they  would  be  liable  to  coflf., 
is  probably  for  this  reafon  that  they  do  appoint  attord 
for  otherwife  I  fee  no  reafon  why  an  infant  may  not  ai  ij 
appoint  an  attorney  by  the  leave  of  the  court  as  a  pmdi 
amy.  An  infant  by  law  may  make  a  prefeiitation  Co  a  bfl 
fice,  though  of  never  fuch  tender  years.  The  argani 
that  there  is  no  judgment  againft  the  prochein  amy  is  of 
weight ",  for  there  is  no  judgment  againft  the  Icflbr  of  I 
plaintiff  in  cjeflmcnt. 

Mr.  J.  Foriefi'ue  Jlaml  was  of  the  fame  opinion;  \ 
faid  that  it  had  been  fo  frequently  adjudged  in  B.  R»  ^ 
he  fat  there.  The  procheins  amies  may  have  fatisfaAi 
jo\CT  againft  the  infants,  and  generally  they  take  fecurity. 

(/?)  Sir  C.  Co.  32 ;  and  Scjier  v.  Harrjfon,  therje  dted,  S*  P* 
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W.  ForUfcue  was  of  the  fame  opinion  ;  and    faid     1 739, 
lourt  of  Chancery^  if  a  motion  be  made  to  change  u^-v-^v,! 
txTt  amy,  always  refer  it  to  the  Mafter  to  fee  if  the  Slauch- 
)pofecl  in  his  room  be  a  proper  perfon.  ^^ 

Talbott. 

rule  was  made  abfolute*" 


Davis  again/i  Mansell.  h.  13.0*. 

Friday, 
February 

fTION    by  the   plaintiff  after  ifTue  joined  to  have  ^^ 
the  money  out  of  court  and  colls  to  the  time  of    J^^^J^  ^^^ 
it  in,  the  platntiflF  offering  to  pay  to  the  defendant  tcr the  de- 
afcerwarda  when  taxed.  fcndanthai 

paid  money 
into  court, 

ight  this  motion  not  reafonable,  unlefs  the  plaintiff  tec  Court 
lythc  defendant  the  whole  cofts  of  the  fuit  to  this^^j^^^ 
le  would  be  entitled  to  them  in  cafe  the  plaintiff  had  i,;nito  take 
to  trial  and  had  recovered  1:0  more  than  the  defcn-itout  with 
d  brought  in;  it  being  the  plaintiff's  fault  that  he^^^'^^^J*. 
id  fo  far  without  taking  the  money  out.  ing  it  in, 

on  hift  pay* 

die  prothonotaries  certified  that  the  courfe  of  thej^^^^l^ 
as  otherwife ;  And  fubfcquent 

icr  Pertefcue  Aland  agreed  with  them  that  the  plain-  Barnes  aSa. 
ht  take  out  the  money  at  any  time  before  trial,  ^^clj^'^f^s.C?. 
e  entitled  to  cods  till  the  time  of  the  money  brought 
fliould  only  pay  the  defendant  coils  for  the  proceed- 
terwards  (o).  The  cafe  of  lavage  v.  Franklin  {h\ 
^.  2.  was  cited  to  this  purpofe ;  and  the  prothono- 
id  that  there  was  a  multitude  of  cafes  of  the  fame  fort. 

lis  coining  on  upon  the  defendant's  (hewing  caufe 
a  rule  which  had  been  made  nifi  before,  tlie  rule  was 
bfolutc  (0'' 

IV   ▼.  Mhiall,  Barnes  184 ;    and   Hurt  ley  V.  Batifon^  1    2).  ^  J^. 

vurs  280. 

It  if  the  plaintiff  proceed  to  trial  and  fail,  he  is  not  entitled  to  the 

en    op  to  the  time  of  the  defendant's  P'T"'^  money  into  court. 

▼  T»rke  ^  D  lif  E.  10;  and  Katell  v.  Ilulfon^  ib.  •!.  Nor  if  he  pro- 

fial«  and  «  juror  it  withdrawn,  Stodbart  t.  Jobttfin^  3  Z>.  t!f  JF.  657. 

Nor, 
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1 739*40- 

jj*^p^  GoDOLPHiN  EpwARDs  and  John  Spicer 

Wedncf.iay  ACTON  MOSEJLEY   and   ThOMAS  StANLS 

Feb  6xh. 

Alord  may^<nr^RESPASS  for  taking  and  carrying  away  a  h 
aii'Sflreln^^  X  a  cabinet.  It  came  on  before  my  Brother  1 
forhcriot  Fortefcue  at  the  &alop  aflizes.  Verdid  for  the  platnti; 
itrrvice       jeft  to  the  opinion  of  the  Judge  on  this  cafe. 

hcriotbcre-  i./..        iri  •/%•/••        %•  •' 

feived  by  In  trefpals  the  defendants  juftined  takme  atid  c 
**«c^"ce  away  the  boat  and  cabinet  for  two  heriots^  which  thq 
Jrom^rSr'^^  became  due  to  the  defendant  Mojdrf^  as  lord  of  I 
payable  '  nor  of  Bildwas  on  the  death  of  Samjiel  Edvutrds^  iH 
jT**'JJ«^.ijJfeifcd  of  lands  in  the  manor  called  IFeJ  Coppice  and  W 

becorlidcr- 

cdat  rent,      In  order  to  make  out  this  right  the  defendants  pn 

Ihnandi    *"  cvidcnce  the  counterpart  of  ajeofimentf  datsdj 

Joid  csaiv\ot  ^tigufl  22  E/iz.f  between   Edward  Gray  of  Bildwas 

fcizv,  but    county  of  Salop  of  the  one  part  and  Lfluncebt  L^em  of 

Sl'trf^^b-i"  «l;e  faid  county  of  the  other  part  j  whefd^ll 

bring  an     Edward^  under  whom  the  defendant  Mcfeiey  claimsi  g 

•aionfor    the  premifes  to  the  faid  X^../irf/0f}  under  whom  ti!i 

men^^^"      Sftmtu'/  Edwards  claimed,  and  his  heirs  at   and  U9d 

yearly  rent  of  10/.;  and  in  the  faid  feoffment  is  theC 

ing  rcfervation,  viz.  and  paying  ttuo  herigts  at  the  dea 

)~4m  the  faid  Lancelot ^  and  the  deceafe  or  deceafes  of  l 

«very  his  heirs  or  aifigns  of  the  premifes."     It  likevi 

peared  in  evidence  that  the  defendants  feifed  the  faid 

and  cabinet)  which  belonged  to  the  faid  S^mud'wk 

ieifcd)  for  the  two  heriots  rcferved  by  the  faid  deedji 

The  queflion  was  whether  on  this  title  the  defc 
Mcfi'Uy  had  a  right  to  feifc  the  goods  as  heriots. 

I 

The  rule  at  the  alTizes  was  fo  drawn  up  that  if  the , 
fliould  be  of  opinion  with  the  plaintiff^;  thni  the  defa 

Nor,  if  he  ciitrrr  into  a  confolidation  rule  in  a«Sions  on  a  policy  of  Sfl^ 
niul  htcome  nocfuit  in  one,  i«  he  entitled  to  the  colU  up  to  the  tauti 
iii};  money  into  court  in  the  other  adioiis  that  were  not  tried.  A 
hitrntty  J  I),  Is^  £,  372;  and  Syies  V.  fViifeK,  £.  39  G.  3.  B,  R* 

i 
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return  the  goods  and  pay  the  plaintifis  their  eofls.  L739,  40^ 
he  Judge  ihould  be  of  opinion  with  the  defencbrnts^^^^-^v^^^ 
ley  Ihould  retain  the  goods  and  the  plaintifli  fliould  Edwards 

:  cafe  had  been  fpoken  to  before  the  Judge  (a)  ;'and 
I  he  was  clearly  of  opinion  with  the  plaintiff,  yet 
importunity  of  the  counfel  he  was  prevailed  on  to 
ome  before  the  Court:  but  he  faid  that  he  left  it 
jury  whether  the  defendants  took  tl>e  goods  by  way 
reft  for  the.heriots,  or  feized  them  as  hcriots;  and 
lejr  fouqd  that  they  feized  them  as  heriots. 

V  cafe  coming  this  day  before  the  Courts 


Serjr.  for  the  defendants  infifled,  id,  that  this 
Kion  was  certain  enough ;  and  adiy,  that  the  de- 
li had  a  right  to  feize.  the  goods  as  heriots. 

blifted,  as  to  the  fird,  that  **  heriot"  vi  termini 
tot  (ignify  the  bed  beafl ;  for  which  purpofe  he  ci- 
tmiert  de  prifcis  Anglorum  ligitus  fo.  423.  SpelmaiCs 
187,  81  s  C9.  C9pyh9ldir^  p.  25  ;  and  the  preface  to 
tife  written  by  ForUfcui  J.  of  abfolute  and  limited 
chy.  And  he  infidcd  that  heriots  were  not  fervices* 
part  of  the  feudal  tenure.  ..He  faid  that  for  heriot 
I  a  man  may  either  feize  or  di{^rain  ;  and  that  the 
has  long  fince  been  holden  to  be  law  in  refpeft  to 
ferrice  (^),  though  this  was  formerly  doubted  (r). 
fiftcd  that  this  was  heriot  fervice  ;  and  that  though 
^  ofuaily  means  the  bed  bead,  it  is  otherwife  in 
1  manors,  and  muft  be  determined  b)r  the  cudom  of 
inor* 


srfucd  before  him  by  Mr.  M^Jlimp  and  Mr.  T^^kr  for  'dx  plain* 

by  Shmmr  Kiog't  Sent  ^(9r««r^SerJL  snd  Mr.  9Vilbraham  for  the 

dk  tisre  of  Edminrd  the  Third.  See  M,  6.  Ed.  3.  3^;.^.  3  ;  Pitm. 
Itritt;*  pi.  *  •,  ^•'  ^^.  "  Hiriar  x ;  Pl^.  ffS  ;  OdiAam  v. 
Im  JSSm^  589  \  Mmt  ^^  in  B,  R.  revcriing  the  Indgmcnt  in  B.  C. 
i  Fmrktr  v.  Q^ft  i  3A#o.  81,  and  Htlft  Rip.  337  ;  Mujtr  ?, 
mi,  Cr§.  Cmr^  \Ao  \  OJbn-ntt  v.  Sturt^  %Lmt9,  1367  ;  >nd  if/n't 
\  Smik,  35^. 
de  Kiilma.  h%  ;  Btmil,  30.  f(i  47 ;  tod  Df^.  9StMd.  DUl  ft.  r.  9  n. 

O  B99tli 
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i739f  4^«     Sootle  Serjt.  for  the  plaintifis  infifted  that  a  heriotpi 

v.^^v'*^^  perly  fignifics  the  beft  bead,  but  admitted  that  bya   ' 

Edwardi  ricular  cuftom  there  may  be  a  heriot  of  the  beft  go 

Mofiunr.  ^"^  ^^  cited /ft*.  176;  Muttony.     He  admitted  tUt^ 

'  this  were  a  good    refervation,  the  lord   of  the  miM 

might  feize  the  things  in  quedion  for  heriots,  but  infiM 

that  this  refervation  was  uncertain  and  void,  as'*  herisC 

is  a  word  of  no  certain  fignification.  1 

I  was  clearly  of  opinion  for  the  plaintiffs  as  to  both: 
though  Bo9tle  Serjt.  for  the  plaintifB  gave  up  one 

• 

id,  I  admitted  it  to  be  good  law  that  a  man  may 
as  well  as  dtflrain  for  heriot  fervice.     But  I  was  of  o| 
that  thefe  could  not  be  confidered  as  heriots,  becaujle 
riots  are  fervices  and  part  of  the  tenure  ;  and  finoei 
(latute  of  quia  emptores  terrarum  no  tenures  can  be 
ated  or  heriots  referved.     It  mud  be  conitdered  thei 
only  in  the  prefent  cafe  as  the  refervation  of  a  rem  orj 
agreement  to  pay  a  certain  thing  ;  and  confequentiji 
rent,  it  mud  be  certain  what  that  rent  is,  and  there fl 
be  the  fame  certainty  if  it  be  confidered  as  an  agreeniotj 
pay  or  deliver  any  thing.  Now  the  word**  heriot'* hail 
certain  fignification  :  but  the  meaning  of  it  muft  alt 
be  determined  by  the  cudom  (a)  of  the  manor, 
can  have  no  operation  in  the  pref<c;nt  cafe.     If  it  has  1 
certain  fignification,  it  means  (as  has  been  infifted) 
bed  animal ;  and  if  fo,  for  that  reafon  likewife,  thill 
zure  of  *dcad  goods  cannot  be  judified, 

^dly,  I  was  of  opinion  likewife  that  the  defciuM 
could  not  feize  the  things  in  quedion,  even  though  tH 
.  refervation  had  been  certain  enough,  i.  If  it  be  oohI 
dered  as  a  rent,  no  one  can  feize  a  thing  referved  fli 
rent,  but  mud  either  didrain  for  it  or  bring  an  adieu*  1*1 
it  be  confidered  as  an  agreement  to  payor  deliver  iM 
thing,  no  one  can  feize  upon  fuch  agreement,  botopl 
bring  his  a£bion  upon  the  agreement  if  it  be  not  p0^ 
formed. 

Mr.  J.  Fortifcui  Aland  was  of  the  fame  opinion.  ^ 
he  faid  that  **  heriot*  was  originally  derived  from  "hcit,* 
which  in  Sax9n  fignifies  an  army,  and  *'geat''  whicl 

(«)  Vid.  Parkin  vf  RadcHfft,  B»J.  9I^ii.  «8a. 

fignib 


HILARY  TERM  13  Gio.  IL  C.  P.  i^^ 

pnifies  provifion  (a)i  and  that  the  refervation  was  or!- 1739,  40. 
imlly  of  fbmef hing  proper  for  an  army.  And  he  ex- v.-^*^v-^i^ 
kided  the  notion  that  biriot  was  derived  from  biin  Edward* 

Mr.  J.  H^/n^  F§rt€fcui  was  of  the  fame  opinion ;  adding 
hat  he  inras  always  of  this  opinion  both  at  the  trial  and 
vhen  the  cafe  was  fpoken  to  before  him. 

After  we  had  delivered  our  opinions,  Hayward  Serjt. 
tax  the  defendants  infifted  much  to  have  it  fpoken  to 
wpan  ;  hut,  thinking  it  to  be  a  very  clear  cafe,  we  would 
not  permit  it. 

So  we  gave  judgment  for  the  plaintiffi  according  to  the 
nile.** 

(«)  Contmy  to  Lord  dir*!  defioiUoo,  Ct.  Lit.  iZ^.  h.y  that  "  here** -fief' 
■  cd  krdvoA^  gcaf*  heft  ;  i.  e.  the  krttsk^^ 

I       •  

JoHK  Dennett   againft  John  Grover,    Johnh. isCeo. 
Steel,  and  John  Edwards.  day,peb.tftfa. 

"HpRESPASS,  for  that  the  defendants  on  the  30th  oflf  ARcenfc 
-1-    January  1738  broke  and  entered  the  houfe  of  thej^;*^2?To 
phintiff  at  5//ffffff^  in  Suffix^  and  continued    there  ten  fell  goods,  B. 
days  without  the  licenfe  and  againfl  the  will  of  the  plain- ""^y  takeaf- 
tiflF,  and  for  the  whole  time  greatly  difturbcd  the  pIaintiflF;|jjJ^  |f  ^"«- 
m  the  peaceable  pofleflionof  the  faid  houfe,  and  feized  thejpurpof^of 
look  kept  and  detained  and  converted  to  their  own  ufe  and ^^""8  ^e 
fold  and  difpofed  of  divers  goods  and  chattels  Particularly  ^^j^j^^^ 
'  in  the  declaration  to  the  value  of  1 00/. ;  damage  pleaded  thet 


'5®'-  C.andD. 

hit  fcrvants 

The  defendant's  pleaded  not  guilty  as  to  all  the  trefpafs,  and  by  his 
except  breaking  and  entering  the  faid  houfe  and  ooniinu-^jjjil^^ 
ing  there  for  the  fpace  of  ten  days  and  didurbing  the  that  fmipofe^ 
plaintiff  in  the  poffeflion  thereof  for  the  faid  ten  days  ;andirw/&. 
and  thereupon  iflue  is  joined.  ww/there 

lb  loog,  11 

And  as  to  breaking  and  entering  the  faid  houfe,  &c,  TJJjj^"'!: 
they  pleaded  that  before  the  faid  lime  when,  &c  '^i^^xi^zMnt^' 
ai8  January  1738  the  plaintiff  liccnfed  the  faid  John  Steel inyUmtMA 
to  enter  the  laid  houfe  and  to  continue  therein  for  the  «U /••»/«' 

O  z  falc 
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i7J9>  io^Tale  of  divers  goods  and  chattels  of  the  (aid  Jihm  Siitl'^  s 

V^^v^-^the  fald  houfe  ;  by  virtue  of  which  faid  liocnfe  he  thft 

DKmrr  faid  J^bn  Stal  in  his  own  right  and  the  faid  JobmGrntf^, 

cfovftju  ^^^  y^^^  Edwards  as  his  fervants  and  by  his  command  if* 

temrards,  viz,  at  the  faid  time  when  &c  peaceablycn- 

tered  the  faid  houfe  in  which  &c  by  and  through  the  door 

^    thereof  (then  being  open^i  to  fell  the  faid  goods  and  dut- 

tcb  of  the  hid  John  StaL,  and  in  and  about  the  fale  ther 

the  faid  John  Urover  John  StaJand  John  Edwards  vm* 

farily  continued  in  the  faid  houfe  in  which  &a  fortlidi' 

fpace  often  days  then  next  following,  and  in  fo  doing  th^ 

the  faid  John  Grover  John  Steel  and  John  Eiwmrdsm 

neccfTarily  give  as  little  difturbancc  to  the  faid  John  Dear 

nett  on  that  occafion  as  they  could,  which  are  the  brdik- 

ing  and  entering  &c ;  and  this  they  are  ready  to  verifjk 

wherefore  they  pray  judgment  &c. 

The  piaintiflF  demurred  generally,  and  the  defendantt' ' 

joined  in  demurrer. 

Jgar  Serjt.  for  the  plaintiff  took  two  objedioiis  to  th» 
plea  ;  iH,  in  fubftance,  that  it  being  jointly  pleaded  Iff 
all  the  defendants,  if  not  good  as  to  any  of  them,  it  vm' 
bad  as  to  all  (a)  (quod  conceditur  ;)  and  that  the  lioealeff  ' 
being  only  to  John  Steely  would  not  juftify  his  taking  the 
other  two  defendants  along  with  him  into  the  houfe ; 
2dly,  That  it  was  bad  in  point  of  form,  for  that  the  plea 
ought  to  have  concluded  to  the  country. 

Firft  ;  To  fupport  the  firft  obje£tion  he  cited  Br§.  Jir, 
tit.  *'  Licen/e,"  pi.  10;  and  the  cafe  of  ff^ciham9!oi 
IValker^  adjudged  in  this  court,  where  it  was  ruled  that 
a  perfon  qualified  to  kill  game  could  not  take  others  widi 
him  who  were  not  qualified.  And  he  inlifled  very 
ftrongly  that  the  licenfe  was  perfonal  to  Join  Steel\  wA 
that  therefore  It  could  not  juftify  the  entry  of  any  oae 
elfe,  at  lead  that  it  ought  to  have  appeared  in  the  plea  . 
that  their  entry  was  neccflary  for  the  purpofes  mentioned 
in  the  licenfe,  which  is  not  alleged  in  the  plea* 

Secondly ;    Me  inftfted  that  the  defendants  ought  to 
have  concluded  to  the  country,  and  not  with  hoc  parati 

(«)  Vid.  Miravia  and  Sh^,  ilf.  n  Ge§.  9.  arte  31, 

fust 
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unt  ▼crificarc,  they  having  infiftcd  on  matters  of  faQiy^g^  40 
which  are  properly  traverfable;  and  that  this  is  more  v.—^^.^^ 
than  matter  of  form,  and  confequently  that  it  may  be  ta-  DEaNcrr 
ken  advantage  of  upon  a  general  demurrer.  cfovii!. 

ty^nm  Serjt.  for  the  defendants.     This  is  not  a  matter 

of  pleafure  (a)  and  therefore  different  from  the  cafes 

aed.    Where  a  man  grants  to  another  a  matter  of  profit 

orlioenfes  him  to  do  any  thing  which  may  be  of  profit  to 

lum,  every  thing  which  is  incident  and  necaflary  for  the 

olxiining  of  fuch  profit  ncccflarily  pafTcs  by  fuch  grant 

orlioenfe.   Quando  aliquid  conceditur,  conceditur  id  fine 

900  illud  fieri  non  poiTit.     For  this  purpofe.  he  cited  Gr^. 

1^*111 ;    Wing  field  V.  Bill  \  \  RoL  Abr.  399,  C.  pi.  3 ; 

^  I  Vifitr,  45.     And  he  put  the  cafe  that  a  man  fhould 

licenfe  another  to  remove  a  flone  of  feveral  hundred 

pounds  weight  off  his  ground^  it  would  bc^  ridiculous  to 

!ay  that  he  could  bring  no  one  elfe  on  t'hc  ghiund  to  help 

iim,  but  that  he  mufi  do  it  himfclf.  '*^' 


irp-  ■ 


As  to  the  fccond  objefiion^  he  infixed  that  if  it  were 
rrong,  yet  being  mcfre  matter  of  form,  it  ought  to  have 
lecn  particularly  afligned  as  a  caufe  of  demurrer,  and 
ould  JDOt  be  taken  advantage  of  on  a  general  demurrer* 
kit  that  he  faid  it  was  very  rights  and  better,  and  more 
or  the  advantage  of  the  plaintiff  (the  plea  containing  fe- 
cral  matters  of  fad)  than  if  the  defendants  had  conclud* 
d  to  the  country. 

I  was  clearly  of  opinion  againfl  the  plaintiff  in  rcfped  to 
wh  objeAions.  As  to  the  firft  ;  I  agreed  with  JVynne 
hat  where  a  man  is  licenfed  to  do  a  thing,  it  neccffarily 
mplies  that  he  may  do  every  thing  without  which  that 
hiog  cannot  be  done  ^  and  unlcfs  a  man  could  fell  goods 
a  himfclf,  and  be  both  buyer  and  feller,  it  was  ab- 
urd  to  fay  that  it  was  a  licenfe  to  Steel  only  to  go  himfclf 
into  the  houfe^  Bcfidcs  it  is  highly  probable  that  he 
might  warn  to  take  feveral  pcrfons  along  with  him  in  order 

(«)  la  Hil  1 3  Hen»  7.  1 3.  the  ditlimSlion  is  tskcn  between  thofe  licenfcsthat 
>t  ^ven  fbf  picalurc  aad  tbofc  for  profit,  that  the  fcriiicr  arc  merely  pcrl'ooal, 
^tiiviiiatbe  other  cafe  theperlbn  to  whom  the  licenfe  i«  given  may  take  others 
I'i^him  ;  *•  £t  iflint  ii  on  me  licenfe  2  a^olr  un  arbrc  in  Ton  bois,  mes  Icrvants 
^ificroot  le  Her  del  arbrc  ct  rcnrrcr.**  The  former  branch  of  this  ditlinelion  is 
^  fsppnrted  by  a  polTagc  io  Uneh'i  Law,  16  and  1 7,  apd  the  Utter  by  a  cafe 
*Af.  ijifrjf.  7.  10. 

to 
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>739*  40.^^  °^^  ^^  ^^^  ^^'^-     ^^^  ^^^  '^  fufiiciendy  fct  fori 

v^**^'-^^^  the  plea  ;  for  it  is  is  alleged  that  all  three  meejpmfy 

Dimrr  tinuid  in  the  houfe  ten  days  to  fell  the  faid  goods  1 

V''^    if  their  continuance  therein  were  neceflary,  their  entr 

mud  certainly  be  fo  too,  and  is  therefore  fufficientl 

leged.     As  to  the  cafe  JFicJtbam  v.  IValiir^  it  has  n 

femblance  to  this. 

As  to  the  fecond  objefiion  ;  I  thought  it  (if  any) 
matter  of  form,  and  that  therefore  no  advantage  coal 
taken  of  it  upon  this  general  demurrer.  But  I  wi 
opinion  that  the  conclujlion  (a}o{x\\c  plea  was  rigfat» 
better  than  if  it  had  concluded  to  the  country,  naf ,  1 
inclined  to  think  that  if  it  had  been  otherwife,  it  had  I 
ivrong  ;  for  if  the  plea  had  concluded  to  the  couniryi 
the  plaintiff  badjoined  iflfue  upon  it,  it  would  have  I 
a  complicsiffi^  ifllue,  in  which  fereral  matters  very  ifil 
in  their  natift-e  would  have  been  put  in  one  iflue* 
now  the  plaintiff  had  his  choice  cithef  to  traverfe  iff 
thefe  fads  fcparately,  or  to  reply  dc  injurifi  fui  pn 
abfquc  tali  caufa  i  whereby  he  would  have  put  the  «1 
plea  in  iflue. 

Fortifcui^  Aland^  T.  was  of  the  fame  opinion ;  and 
that  if  the  defendant  had  concluded  to  the  country  it 
been  wrong. 

Fortefcui  W,  J.  was  of  the  fame  opinion ;  and  (aid  I 
here  was  a  fufficient  averment  of  the  neceflity,  or  if 
the  licenfe  implied  it  ^  but  of  this  I  doubted. . 

Per  Curiam^  Judgment  for  the  defendnts.' 

(*«)  TKs  fceJns  to  come  whUn  the  gcneud  rvk,  O.  LiU  3031 A  ^\ 
in- the  aflinnatiTC  ought  to  be  arcntd. 
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;rt  Ladbroke  and  William  Gyles     ?;;'1^*- 

T  Wcdncfday, 

agatnjt  Joseph  James.  Feb.  6th. 

SE.     The  plaintifF  declares  on  feveral  promifes  ^^  . 

3r  goods  fold  and   delivered   &c  by  them  and  a  judgment 

rlis  Baynt§n  deceafed  to  the  defendant  j  damage  ot  a  Court  of 

limited  jurif- 
diiSlion,  it  is 
neccffary  to 

lefendant  comes  and  defends  the  wrong  and  in-  «^tc  ihofe 
sn  fifc ;  and  pleads  that  the  plaintiff  ought  not  to  (j^^^*^^^'^* 
scution  of  any  damages  againft  the  defendant  tojorifdiaion; 
lis  perfon,  becaufe  he  fays  that  the  faid  feveral  *«<*  having 
f  adion  in  the  faid  declaration  mentioned  accrued  U^^^^y*^^^' 
the   I  ft  of  January  1736,   t9  wit^  on  the  ift  of  ciiegc  gene- 
r  1735,  ^"^  ^^^^  ^^  ^^^  ^*'^  defendant  on  the  i  ft  ^y  that  that 
tary  1736  was  adually  beyond  the  fcas  in  foreign  j-^Jj^^^^Jg. 
•/%.,  at  Helvoetjluys  in  Holland^    and   that   he  the  ment. 
sndant  afterwards,  tQ  witj   at  a  general  quarter  ^'^hcinfoU 
of  the  peace  holdcn  for  the  city  of  Brijlol  andc^^  ^^ 
of  the  fame  city  at  the  Guildhall  of  the  fame  and  gave  the 
the  fame  city  by  adjournment  on  Weinefday  the  ^J*^  ^ 
Auguft  1 738  before  Nathaniel  Day  the  Mayor  &Cfi5j^8  powcV 
i  of  the  faid  city  and  county  &c  wai  duly  difcffargedio  d\(chai^e 
$  imprifonment  aforefaid  \  and  this  he  is  ready  to  5*^"^*"  P*if" 

J^    ^  r  I    -^      •'        .1  •/•      1  1    •     .--' font  who  had 

wherefore   he  prays  judgment  if   the  plaintiffs  furrendcrcd 

0  have  execution  againft  his  perfon  &c.  before  a  cer- 

tain time  : 

plaintifis  reply  that  they  ought  not  to  be  barred  pleading  a 
iving  execution  againft  the  faid  defendant  for  the  difcharge  by 
:s  to   be  recovered  to  charge  his  perfon,  becaufe g^A^J^^ij^.g, 
y  that  the  faid  Jofeth   ^id  not   furrender  himfelf  neccirary  to 
e  gaoler  or  gaolers  keeper  or  keepers  of  the  King's  ^^%^  ^^  ^ 
Marftialfca  or  Fleet  or  to  the  prifon of  fuph county  \^^o^ ©t^ 
he  laft  dwelt  for  the  fpace  of  fix  months  ;  and  this  had  forren- 
•c  ready  to  verify,  wherefore  they  pray  judgment  J^f^^j^*^^** 

time. 
—Saying  that 

:  defendant  demurs  generally,  and  the  plaintiffi  join ^*j{?^*j^g^^^^^^ 

mrrcr.  the  Court  of 

Quarter  Sep' 
dons  from  his  imprifonment  aforefaid"  it  not  alone  fuificieot* 

Drapir 
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»739i  40-      Draper  Scrjt.  for  ihc  defendant  infifted  that  the  rcpfc- 
J^^    '^  —'  cation  was  not  ^ood  :  for  he  faid  that  the  Court  of  Set. 
^r/*iv''  fions  having  difchargcd  the  dcfrndant  this  Court  could  lol-^ 
Jamh.    inquire  into  the  regularity  of  ihe  d!fcharge»  of  which 
they  were  the  proper  judees.     And  for  this  he  cited  the 
cafe  of  Linweid  v.  Hopkins^  M.  8  Gi9.  2,  before  Lord 
Hardwicki  at  Guildhall,    where  it  being  objededthat 
proper  notice  was  not  given  in  the  Gazette,  he  was  of  > 
opinion  that  the  Seflions  were  the  proper  judges' of  tha^s 
and  that  it  could  not  be  inquired  into  upon  the  trial  \  aad^ 
the  cafe  of  Savage  v.   Field  (a)^  B.  R.  Af,  9  Gf9.  i^^ 
vrhere  the  fame  thing  was  determioed.  j 

Bellfield  Scrjt.  for  the  plaintifis  admitted  that,  if  it  fam 
appeared  that  the  Court  had  jurifdidion,  their  judgmciii!^;] 
mud  be  taken  to  be  right ;  ai'd  faid  tliat  this  was  all  th«*l 
was  determined  in  the  cafe  of  Savage  v.  Fiil4%  aqd  ttej 
it  was  held  in  that  cafe  that  it  was  necelTary  lo  prove  thiu 
furrender  in  order  to  ihew  that  th^  Court  bad  a  jurtfdio-  ] 
tion.     He  infifted  ihat  it  ought  to  have  been  fet  forth  ittJ 
the  plea  that  the  defendant  furrendcred  himfelf  in  ordfar^ 
to  give  the  Court  a  jurifdidioR,  which  it  is  not.    Vjioa  ] 
the  former  a£b  it  was  always  confi.lcrcd  neceffary  to  (et  j 
forth  that  the  party  was  in  prifon  in   order  to  give  tlv 
Court  u  juriRfidion  ;  and  by  the  laft  ad  a  furrender  ■ 
made  to  be  equal  and  cantamount  to  a  legal  imprifonmcflt.  \ 
Unlefs  therefore  it  appear  that   the  parry   was  Iceally  in 
prifon  or  furrcmicred  himfelf  according  to  the  10  Gee.  2.|  i 
he  infided  that  the  bcHions  had  no  jurifdiSion.     He  iq-   j 
filled  likewifc  that  the  de^fcndant  ought  to  have  confofled 
the  a£iion  in  his  plea,  before  he  p-eadcd  in  exoneration, 
of  his  perfon.     And  he  faid  that  for  ought  that  appeared    : 
the  defendant  might  have  been  con^mittpd  for  a  criminal 
caufc^  which  is  not  within  the  ad. 

Draper  Srrjt.  in  reply  admitted  that  in  the  cafe  of  So' 
vage  V.  FieN  it  was  held  that  it  muil  be  (hewn  thut  the 
Jurlicc;>  had  a  jurifdiSion,  bur  endeavoured  to  diftinguifli 
the  preunt  cii'i ,  bccaufc  he  faid  that  by  the  flat*  2  ifm 
the  party  was  obliged  to  plead  an  imprifonment,  but  that 
by  thisad  he  is  not  obliged  to  plead  a  furrender. 

(m)  Rtp.  temp.  Hardw,  i58. 

(0  Sec  SiUfTi  V.  Lavfrtnci,  f§ft,   Tr.  16  6c  17  G€9,  i. 

But 
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Bur  I  was  of  opinion  for  the  plaintiffs  that  the  pica  was  1 739,40. 
Xgood,  and  therefore  had  no  occafion  to  give  an/  opi-  v  ■■  ^  — / 
M  upon  the  replication.  Ladbrokb 

radmitted  that  if  it  had  appeared  [a)  that  the  Seflions    •'*****' 

ia  jurifdidion,  it  would  have  been  fyfficient  to  have 

igenerally  that  the  Seinuns  had   difcharged   him,  and 

\  we  could  not  inquire  into  any  fads  ncceOary  to  be 

e  by  bim  in  order  to  obrain  his  difcharge,  of  which  the 

KWf  vrere  the  only  and  the  proper  judges,  and  mufl  be 

11  to  have  adjjudgcd   right.     But  as  in  the  cafe  where 

nprifonment  is  neceflary  it  mufl  always  be  fet  forth 

that  the  party  was  in  prifbn  in  order  to  give  the  juf- 

>  a  jurifdidion,  fo  I  was  of  opinion  that  in  this  cafe 

cqyaUy  neceiTary  for  the  party  to  fet  forth  that  he 

endered  himfeify  which  by  the  lad  a£l  is  made  tanra* 

ni  to  an  itnpnfonment,  but  it  is  not  fet  forth  in  the 

iuil  plea  that  the  party  furrendered  himfelf  or  that  he 

crcr  in  prifon;   for  it   is  only  faid  that  he  was  difp 

fged/rem  bis  imprifonmint  aforefaidj  whereas  no  im- 

Mnent  was  mentioned  before.     And  I  thought  that 

vords  of  the  lalt  9&  did  hot  warrant  the  diflin&ioa 

D  by  Draper r 

sto  the  objefiion  that  the  defendant  ihould  have  con* 
id  the  adion,  I  did  not  think  that  there  was  much  in 
Tor  by  not  denying  it  and  pleading  only  in  exoneration 
lisperfon,  I  was  pf  opioioq  (h^t  |ie  had  fufiicicntly 
tifcd  it. 

Ir.  J.  FnUfcui  A.  of  the  fame  opinion  ;  anJ  faid  that 
piaintifis  might  have  dcniurrcd  to  the  plea. 

Ir.  J.  JV.  Fartefcue  of  the  fame  opinion. 

So  judgment  for  the  plaintiffs/' 

\^S$IUr*  V.  Lamrenee,  ptji,   Tr.  i5  &  17  Gi9,  2. 
Sec  Ctittrel  V.  He§k€,  Dtu^i.  97,  iinj   MurJit  v.    I V#*,  7  Durnf.  & 
PC,  where  it  is  pkaHrd  (io  the  tirtl  c.  fc  andcr  ftat    16  Gei  3.  i   38.,  and 
«tttr  oodcr  fiat  34  Ge»,  3.  c.  69,)  that  the  dcfcndanU  ^cxl  fift^^y  in 
'rca  the  rcrpecli\e  drys  Sec,  &nd  were  duly  difdi^Jgcd  at  the  bcifi^av  4C« 
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1740. 


E.  13  c.  J.  Thomas  Bell   againjl  George  Wardrll 

May  8th.'  JOHN    CuMMiN    aliaS   COMYNES. 

(i^tl^rftT    ^  ^^  opinion  of  the  Court  was  thus  given  by 

vndcr  a  cui- 

torn  for  aU  Willti  Lord  Chief  Tnfticc.  "  Trcfpafs,  forth 
the  iiihabi-  defendants  on  the  2d  o\  Mmj  i  738  and  at  divers  tim> 
i^wQ^^^i^t ween  that  day  and  the  12th  of  the  fame  month  bro 
ndiide  over  entered  two  clofes  of  the  plaintiff  called  SbidMi 
L2te  fMd  ^'"''  Sbieldfield  at  the  town  and  tonmj  of  Ntu 
niaffJeaj'M'Upon'Tyngy  and  with  their  feet  trod  down  fpoile 
«i/r  times  ioconfumed  the  plaintiff's  grafs  and  corn  there  grovi 
Id/*^^**  V^ith  divers  cattle  trod  down  depaflured  ate  up  an 
bcauHe  it '  fumcd  Other  grafs  and  corn  of  the  plaintiflF's  there 
•ppeared  ing,  and  broke  threw  down  and  fpoiled  five  pen 
paifsvas^'^"^**  hedges  and  five  perches  of  his  fences,  and 
coromittiea  wrong>)  &c  s  to  thc  damage  of2o/. 

when  tbe 

?^b"  '^^^  defendant  Wardell  as  to  the  force  and  am 

though  Oie  ^11  fhe  trefpafs  fiippofed  to  be  done  with  bulls  cowi 
defendant  and  fwine  pleads  not  guilty ;  and  as  to  the  refi< 
k^I^S-  ^^^^  trefpafs  pleads  fpecially  that  the  places  in  whi 
fonabietime.  a^e  two  clcfes  of  fofture  bounded  (prout)  ;  and  ll 
— "Scnfon-  faid  two  clofes  lime  out  of  mind  and  until  &c  wen 
Mrt)y'Tu\f-  together  without  any  hedge  or  fence  and  were  pa 
tionof  law  parcel  of  certain  lands  called  and  known  by  the  ns 
^d  pirtiy  of  Shieldjieldf  and  have  been  repaired  to  and  ufed  as  a 
—Replica-  place  of  rcfort  for  thc  inhabitants  of  the  town  and 
tion  de  inju-  aforefaid,  and  that  within  the  faid  town  lime  out  0 
'•«''^^P^-   there  hath  been  a  certain  ancient  cuflom  there  uf 

vIkh  hpnV^PP^^^^^'  ^^^  ^'^^  inhabitants  of  the  faid  town  time 
fcvcrd  dif-  mind  in  every  year  at  all  feafonable  times  in  the  ycai 
tina  point!  jiaj  o^Q  cafcment  liberty  and  privilege  and  have  ufi 
been  accuflomed  to  have  the  eafement  liberty  andpr 
of  walking  and  riding  on  horfeback  in  the  faid  do! 
air  and  exercife  for  the  benefit  and  prefervatiofl 
health  of  the  inhabitants  of  the  faid  town  witho 
moleflation  or  didurbance  whatfoever.  And  thet 
fcndant  faith  that  on  the  faid  2d  day  oi May  andbefb 
ever  fince  he  was  and  dill  is  an  inhabitant  of  the  faid 
wherefore  he  on  thc  faid  2d  dsLyof  May  and  at  diva 
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^s  between  that  day  and  the  12th  of  the  faid  month,    1740; 

faid  feveral  times  in  which  Arc  being  feafonahle  tima^  '_s 

t  on  horfeback  and  walked  in  the  faid  dofes  for  air      Bill 

exercife  and  for  the  benefit  and  prefer vation  of  his^-^***-^ 
lih;  and  becaofe  the  faidclofes  at  the  feveral  times  ^*^*"* 
en  &c  were  inclofed  with  the  hedges  and  fences  in  the 
jaration  mentioned  fo  that  the  faid  defendant  could  not 
er  into  the  faid  clofes  on  horfeback  without  breaking 
I  throwing  down  the  faid  hedges  and  fences  ijie  faid  de- 
duit  at  the  feveral  days  and  times  when  &c  in  order  to 
er  into  the  faid  clofes  on  horfeback  neceflarily  broke 
I  threw  down  the  faiid  hedges  and  fences,  and  in  walk- 
and  riding  as  aforefaid  neceflarily  trod  down  and  con- 
led  with  his  feet  in  walking  a  little  grafs  and  com  there 
wing,  and  the  faid  horfes  mares  and  geldings  on  which 

faid  defendant  rode  in  the  faid  clofes  trod  down  and 
fumed  and  fnatched  and  ate  up  a  few  morfcis  of  grafs 

com  there  growing,  doin|^  as  little  damage  as  might 
which  are  the  fame  trefpafles&c ;  and  this  he  is  ready 
rcrify  ;  wherefore  he  prays  judgment  whether  the 
I  plaintiff  ought  to  have  his  faid  adion  againft  him  &c. 

The  defendant  Comyns  pleads  the  fame  plea,  mutatis 
tandis. 

The  plaintiff  replies  to  both  the  pleas,  and  afligns  a  new 
pais  fA  two  clofes  of  land  defcribed  to  have  different 
indaries  from  thofe  fet  forth  in  the  defendants'  pleas. 

To  this  new  aflignment  both  the  defendants  plead  the 
le  pleas  as  before,  only  they  do  not  fay  that  the  two 
let  are  clofes  of  pafture,  but  admit  them  to  be  two 
fee  of  land  as  they  are  called  in  the  new  aflignment. 

The  plaintiff  replies  to  both  the  faid  pleas  de  injuria  fua 
pnaabfque  tali  caufa,  and  this  he  prays  may  be  in- 
red  of  by  the  country. 

To  thb  replication  both  the  defendants  demur,  and  for 
fee  of  demurrer  (hew  that  the  plaintiff  in  his  replica- 
1  traverfes  and  offers  to  put  in  iflue  all  the  matters  al- 
ed  in  the  defendants*  pleas,  whereas  he  (hould  only 
re  traverfed  fome  fingle  matter  of  fiifl  alleged  in  thefe 
as,  and  for  that  the  faid  replication  is  complicated  and 
onnal. 

The 
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The  plaintiff  joins  in  demurrer  («).     On  this  derai 
it  now  cjnies  1  eforc  the  Court  for  judgment. 

The  replication  of  the  plaintiff  to  the  defendants' , 
pleaded  to  the  new  adisrnment  was  admitted  b/ the  coi 
for  t  he  plaintiff  not  to  be  good  }  and  to  be  fure  it  c 
be  fupporicd  f(^r  the  rcafons  mentioned  in  the  dcmu 
it  put  tine  fcvcial  diff.  rent  matters  in  i&ue  i  whereas 
chief  end  and  ufe  of  f^iccial  pleading  is  ta  reduce  laai 
to  a  fingie  point.     And  rheretbre  fuch  a  replicatioa 
held  to  be  bad  in  this  court  in   the  cafe  of  C»9pir 
Mofiks  (h)^  and  in  the  cafe  of  OchriU  v,  Armftrm^^ 
this  court  7;  in^  1 738  (r)  \  in  which  lad  cafe  all  the 
relating  to  fupb  a  replication  are  folly  ftated  and 
dercd. 


But  it  was  infifted  by  the  counfel  for  the  plaintiff  t 

the  pleas  of  the  defendants  are  bad,  and  that  there:' 

is  not  material  whether  the  replication  be  good  or 

•The  objection  to  the  pleas  was  thai  the  ouftom  is  not 

generally  at  all  times  of  the  year,  but  only  at  altfiafi^ 

times,  and  that   it  appeared  from  the  defendants* 

Ihewing  that  the  riding  which  they  infifted  on  as  a  ji 

cation  was  nor  at  a  feafonable  time  ;  and  that  of  thb 

court  were  the  proper  judges,  as  in  the  cafe  of  a  rtaf  . , 

hU  timcy  nafenahli fines y  cuftoms  and  fer vices,  of  whicj^' 

the  Court  are  the  proper  judges  {^j.     For  what  bcq^ 

trary  to  reafon  cannot  be  confonant  to  law,  which  i, 

ibunded  on  reafon  \  and  therefore  the  reafoaabl^ft  ' 

thefcandthe  like  cafes  depends  on  the  law  and  is  to 

«iccided  by  the  Judges,  as  is  held  in  C9.  Lit-  56,  b»  3 

b\  4   Co.!'].  b.   the  cafe  of  flobart  v.  Hammn^ 

Jac,  204,  rhrcafe  of  S  to  J  Jen  v.  /forwjr,  Crp.  EU%  y^\ 

the  cafe   of  M^bar ell  v.  Bachelor  ;  where  the  Coun  ad 

demurrer  took  upon  thrm  to  determine  what  was 

and  neccfTary  apparel  for  the  defendant  who  wasao 

and  i;cntlcman  of  the  chamber  to  the  Earl  of  tjjex.  1 

cafcd  were  not  controverted  :  but  it  wa»  fatd  that  it 

(«)  Tlus  C2fe  Vf«s  tiKice  sipacH,  Uie  fird  time  14th  J^^nr.  1^38,  lad  Ac' 
conu  time  on  the  6th  oK  J/«j^  1 740  by  h%itk  Scrjt.  for  tfaie  plcutilf  ■d.'' 
fierjt.  lor  the  dcfencanli. 

(ij  ^«/:>ra,  51. 

{c\  Sapruy  99.    See  tlie  caHes  there  referred  to. 

(</)  See  MatM  v.  ifittfify,fiiprtif  13  5.  Hi/,  11  Ge9,  2.  and  the  ccCa  M 
retiired  to. 

here 


Wardilii. 
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Tcd  to  be  a  fcarooabie  time,  which  was  admitted     1 7-0, 
wnurrcr,  or  at  lead  that  an  iffue  oni^ht  to  have  '^r  ^-1/ 
ed  that  it  might  appear  on  the  evidence  at  the      Bkll 
ihcr  it  was  a  fcafonable  time  or  nor ;  for  it  was  t„*f''''!^ 
by  •*  fcafonable  times"  was  meant  in  ^ood  wca- 
n  it  did  not  rain  fnow  or  hail,  and  when  it  would 
able  to  ride  out  for  the  prefcrvation  of  health, 
kmi  IS  laid  to  be.   But  to  be  fure  the  word  <<  fea* 
vill  admit  here  of  no  fuch  conftrudion  }  for  it  is 
I  to  fay  that  **  unfeafonabic"  was  meant  in  re- 
he  perfon  claiming  the  right ;  for  if  he  has  a  ge-> 
ir,  he  is  not  bognd  to  ride  out  but  jufl  when  hm 
But  *'  unfeafonable"  mud  neceflarily  mean  in 
»  the  owner  of  the  foil;  otherwife  the  cuftom 
a  very  drange  one^  that  all  the  inhabitants  of  th^ 
Vinvca/l/e  might  ride  over  the  plaintiff's  corn  and 
ill   times  of  the  year  whenever  they  pleafcd, 
>uld  be  to  (ay  that  the  inhabitants  of  Newca/^ie 
It  to  take  away  from  the  plaintiff  all  the  profits 
I  land. 

is  indeed  a  cafe  in  i  Lev.  176,  177.  Mbotv. 
I/.  17  Car,  2.  i?.  iJ.,  wherein  a  cufti>m  (a)  that 
ibitants  of  a  town  had  a  right  to  dance  at  all 
ic  year  for  their  recreation  (i)  in  the  plaintiff's 

clofe 

••  1 7^.  where  it  is  ftalcd  ai  z prtjcriptian :  and  fee  note  (*)  infra, 
tf«i^  V.  J§Krf§n  and§thtrt ;  i  ilh  ot  February  1 746,  B.  C.  1  rel". 
a^  and  entering  the  plaintiff's  clofc  at  C«Ie^.iHza<i  treatling  down 
;  tbe  grsJstlicregrov^iog.  The  dcfendamfi  pletfied  a  cullom 
ifaabitants  of  the  town  of  Ci'ejhill  tor  the  time  being  to  have  end 
7  and  privilege  of  pbyiog  Jtt  any  rural  fp^rtt  §r  ^arngt  io  the 
\  year  at  ailtiatts  tftheuar  at  their  will  end  (feature ;  and  then 
ibitantf  **  playing  at  rural  t'poiti  and  games  therein  8rc'*  This 
verfcd  in  tbe  replication.  And  after  a  verdicl,  eltabliHiing  the 
ioa  was  iDade  to  enter  cp  judgm^uit  for  the  plaintiff  notwith- 
rdifl  foTind  for  the  defendants  on  the  ground  that  the  cmtoni 
MMTted  in  lew,  ill,  Bccaufe  it  wss  too  general  and  uncertain,  in 
rnaC  rural  tport  or  game  ;  zdlv,  becaufe  it  wa«  illegal  and  un- ' 
being  confined  to  reafinabU  cr  legal timts  of  the  year  ;  and  3dlyy 
raid  have  been  00  coofider&tion  tui  it,  and  it  could  not  hare  had 
kccment. 

arfocd  by  Skinner  K  ing*s  Scrjt.  an:l  Leeds  Serjt.  for  tbe  plain- 
W  King**  Serjt.  and  ff^jnne  Seijt.  for  the  defen>ianif  }  and  at  a 
'ht  rale  was  made  abi'olute  to  enter  up  judgment  for  the  plain- 
:$m-t  being  of  opinion  that  the  cu'.tom  as  laid  extending  to  any 

rural 

V.  ^^ttoilk  I  D.  &E^  118  i  and  Seliy  v.  Reiinfen,   %D*^ 
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1740.    c'^'^  ^3'  holdcn  to  be  t  good  cuftom  :  but  it  was  i 

ii..y  ma  verdi£t  which  found  the  cuftom  ;  it  was  only  in  a  cl 

Bill     pqftun^  for  dancing,  and  not  ridings  and  the  cou 

wrRDE^    that  perhaps  it  might  not  be  good  upon  a  demuire 

And  I  own  that  if  a  general  cuftom  had  been  laid 

prcfcnt  cafe,  confidering  that  this  is  on  a  dcmurrei 

for  riding  and  in  arable  land,  I  Ihould  have  much  dc 

whether  this  were  a  good  cuftom  or  not.     B«t  tl 

being  the  cafe,  I  need  not  give  any  pofitlve  ppinion  q 

But  as  the  cuftom  is  laid  here,  if  it  were  not  a  Aal 
time  the  juftification  is  not  within  the  cuftom.  Il 
the  Court  arc  the  proper  judges  of  this,  yet  in  man^ 
it  may  be  proper  to  join  ifftie  upon  it.  I  mcao  I 
cafes  where  it  does  not  fufficiently  appear  upon  the ) 
ings  whether  it  were  a  feafonable  time  or  not  {  11 
cordingly  it  is  faid  in  the  before-mentioned  cafe  otf 
\*  HammPttJ  that  the  reafonablencfs  of  fines  mull  i 
termined  by  the  Judges  either  on  a  demurrer  or  upoi 
dence  laid  before  a  Jury.  For  iflues  may  be  job 
things  which  are  partly  matters  of  fsL&  and  panty  nn 
of  law  ;  and  then  when  the  evidence  is  given  at  tbe 
the  Judge  muft  dirc&  the  Jury  how  the  law  n,  I 
they  find  contrary  to  fuch  diredion  it  is  a  fufficientr 
for  a  new  trial. 

rmraJJf>9t  ts  wat  too  gcDcnil  tod  uncertain.  But  tfiey  tKought  thit  dMt 
weight  in  the  lecond  or  third  objections  ;  for  that  •*  all  tinncsof  die  1« 
be  uken  to  mean  *^  legal  and  resfonablc  times  of  the  ycar»**  and  tW 
not  take  a-way  the  profits  of  the  land  \  and  that  it  might  have  had  ak|i 
mcncement     MS.  ^///r^  Lord  Chief  J uH  ice. 

In  a  late  cafe  however,  Fiteh  v.  RanvUng  and  §thers^  t  H.  Ml.  Xif 
393,  a  cudom  for  all  the  inhubinsnts  of  the  parifh  of  Stetpb  Smw^iM 
**•  to  play  at  ail  kin Js  §f  Jawful  games  fporti  and  pal^imo  io  the  plMf 
at  all  reafooable  times  of  the  year  at  thcii  )vill  and  nlezlinrc**  was  boUci 
good  cuftom,  though  a  fimilar  cullom  ^^jftr  mllperj»nt  for  the  time  bd^ 
in  the  faid  pcrifli  &c**  was  decided  to  be  tad. 

(d)  But  this  pait  of  the  opinion  ot  the  Court  was  given  (not  in  arfvc 
principal  objedlion,  which  was  that  the  prcfcription  was  b^d,  but)  la  v 
the  fecoad  objection  that  the  right<or  cafcment  Aiould  have  been  diincd 
of  cuflom  not  prcfcription  ;  though  indeed  it  appears  extiaordinary  d*tti 
di3  (honld  have  removed  cither  of  the  obje£tions  — As  to  the  fccond  d 
in  that  cafe  ^  fee  Gattvoarets  cafe,  6  C§.  59.  h,  Griwfttady.  Markm 
tf  £.  717  •,  and  Hardy  v.  Mfyday,  E.  5  G.  3.  C.  B.  there  cited  71b; 
the  did  iodic  n  is  taken  between  «n  intercft,  a  profit  a  prendre  iralicoofa 
right  of  psfture  2cc,  and  sn  cafement,  as  a  right  of  wa\  ;  that  for  thcfSoi 
party  mull  prefcribe  in  a  que  eftate,  (except  in  the  cafe  of  copyboUcn 
their  brd)  but  Uat  the  latter  may  be  ckimed  by  callom. 
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iTthc  prcfcnt  cafe  there  is  fufficicnt  matter  fet    174.0. 
the  pleadings  for  the  Court  to  determine  that  «^  ^   -  ^  ,  _r 
a  feafonable  time ;  and  therefore  an  ifTiie  would      Bill 
the  parties  to  an  unneceffary  expence.     For  the  ^^^'^ 
is  admitted  to  be  done  upon  arable  land  between     '^^^ 
nd  and  twelfth  of  Majj  when  corn  was  growing 
ind  ;  and  the  averment  that  it  was  at  zfeafonahk 
not  alter  the  cafe,  iince  fuch  averment  is  incon* 
ith  the  whole  tenor  of  their  plea,  and  the  de- 
will  not  help  the  pfea  if  iuconfiftent  with  itfelf. 
ig,  for  example,  that  the  defendants  had  infified 
fit  of  common  every  year  from  the  time  that  the 
cut  and  carried  off  until  it  is  fown  again,  and  then 
lis  cuftom  had  judified  putting  their  cattle  on  the       .^^  ng> 
k  cloie  and  eating  up  his  corn  there  growinj^,    -^^^^^^ 
f  that  the  corn  was  all  carried  off  before  their  cat-  fy '•     ' '  -| 
;  put  in  ;  fuch  a  plea  would  be  plainly  abfurd  and   '-^^ 
ent,  and  yet  that  is  exa£tly  a  parallel  cafe  to  the 


t  was  faid  that  in  the  prefent  cafe  the  corn  might 
i  at  an  unfeafonable  time  to  prevent  the  defend- 
ng  there  according  to  the  cuflom  ;  but  the  times 
\i  the  trefpafs  is  here  admitted  to  have  been  done* 
tween  the  2d  and  i2\hoi May,  (hew  this  to  be 
fe :  but  if  it  had  been  fo,  the  defendants  in  fuch 
^ht  to  have  infifled  on  it  in  their  pleas. 

thefe  reafons  we  are  all  clearly  of  opinion  that 
It  muft  be  for  the  plaintiff  ^tf^. 


>9 


$€Ky  V.  RtBiitfin^  X  D.  Of.  £.  t^S,  where  it  was  bolden  thit  a  cnlV 
!  pMT  fiMcefUut  mnd  indigtnt  h$i^ek$ldert  rcfidiog  within  the  town- 
gMm  to  cut  and  carry  away  rotten  boughs  and  bcuicbes  in  a  dofe  was 
OMUC  of  the  uncertain  defcriptioa  of  poribni  in  refpect  of  whom  the 
laiiiicd.-^tc  aHb  Fitck  v.  JkjmgUniy  1 H.  BL  Rtp.  C.  JS.  393. y«^ 


I* 
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1740. 

T.  13  &  14 

Th«fai,,  Wheeler  againft  Horne. 

lane  i9lh.  HT* 

cjfnc  tenant     X  HIS  wa^  an  aOion  of  account. 

^TJJiTii-     '^^^  drclaration  nated  that  the  defendant  was  baiKfff^i 
tainan  ac-     the  plaintiff  of  ovc  twelfth  part  (the  whole  in  twclfC 
tionot'tc*    to  be  diviticH)  of  certain  premifcs  therein  defcribedin 
Smmonbwrarifli  of  Slmontvard  in   Cornwall  from  the  ift  of  A fri^i 
tgainftsao-  1720  to  the  \i\  oi'OSlober  17349  and  received  the ano 
wT^TJ?**''     profits  thereof  for  all  that  time,  to  render  areafoiul 
fcr«*(het"o-   account  thereof  to  the  plaintiff  when  he  fhould  be 
thcrwcrcap-qucftcd,  yct  that,  though  often  rcqaefted,  he  had 
imntcd  bitir  rendered  a  reafon'ablc  account  to  the  plaintiff,  but  rcfi 
(fcrVscftat.  ^^l  to  the  plaintiff's  damage  20I.  &c. 

4  &e  ^  An. 

c.i6j)€  The  defendant  pleaded  that  he  never  was  bailiff  or . 

Schaaion   ceivcr  of  the  plaintiff  for  the  premifes  mentioned  inti 
on  the  (Unite  declarat ion y  to  render  an  accoivt  thereof  to  the  phi 
thcpiainiiff  \^  manner  and  form  as  the  plaintiff  above  declared tel 

niuft  Itate  in  %•   %    -rr  --j- 

his  ciecUra-   ^^  whjch  illue  was  joincd. 

Xion  that  he 

flSlfd^  ?.r"       ^"  ^^^  ^^^^^  of  the  caufe  in  tlie  county  of  Cimmtti 

tenants  in     ^'^^  provcd  that  the  plaintiff  and  defendant  wereteoiall' 

common,     in  common  of  the  premifcs,  the  plaintiff  of  one  twdfili 

!h!fcmiaiif*^  pnrt,  and  the  defendant  of  the  other  eleventh  parts,  foc 

hii^  received  the  limc  mentioned  in  the  declaration.     That  the  defend- 

riiorcihan     ant  had  bccn  in  the  pofft-ffion  of  and  lived  upon  the  preroi- 

wvfl'^AKr  f'"S  and   took  to  his  own  ufc  during  all  that  limc  all  tbc 

513,  514,     itlues  and  profits  of  the  whole  twelve  parrs,  abouto/.t'! 

S.  c.  year,  and  re fu fed  to  account  with  or  to  pay  the  plaiotiv 

her  Hiare.     But  the  plaintiff  did  not  prove  thai  flic  hit 

ever  appointed  the  defendant  her  bailiff  of  her  twejfiK 

part.     The  jury  found  a  verdict  for  the  plaintiff,  fubjeft 

to  the  opinion  of 

Mr.  J.  //'.  Foriefcue  \  and  the  queftion  agreed  to  be  if* 
fcrved  was  wliethrr,  on  the  above  fafts  fo  proved,  il'* 
rrclaration  wcrc  fnfficient  to  maintain  the  a£tion  agaiw 
the  clefcndant  as  bailiff  to  the  plaintiff  of  her  twelfth  parti 

The   cafe  was   argued  in  Mich.  13  Geo.  2.  before  Mr. 
J   If.  F^^riffcue^  w  ho  determined  in  favour  of  the  defend- 
ant; 
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;  and  then  the  cafe  w^s  referred  to  the  confideration     1 740* 
he  Court  of  Common  pleas.     It  was  argued  on  the  ^^J^^^^^"^^ 
i  of  Junt  1740  by  Hujfey  Scrjt,  for  the  plaintiff,. and    a^iji^ 
tp£r  Serjt.  for  the  'defendant  s  and  on  a  fubfequent  iiowik. 

rZ/fei  Chief  Juflice  delivered^the  opinion  of  the  Court 
ter  (hiting  the  cafe)  as  follows. 

*  An  adion  of  account  would  not  h'e  by  one  tenant  in 
mnon  againft  another  as  his  bailiff  at  common  law,  un- 
I  he  were  fo  particularly  appointed.     It  was   fo  ex- 
tftiy  faid  in  Ci.  Lit.  172.  a,  \  and  there  is  no  cafe  to 
!  contrary.     One  indeed  'was  cited   from  Bro.  Jbr, 
§t£»unt^*  fl*  20.  47  £.3.  to  (hew  that  if  two  were 
Uly-poflenedof  a  horfe,  and  one  of  them  fell  him,  an 
160  of  account  will  lie  againft  him  for  the  (hare  of  the 
Hey.     But  th^t  is  quite  a  different  cafe  from  the  pre- 
t,  which  is  for  the  receipt  of  the  rents  and  profits  of  a 
leftate  ;   ift»  becaufe  that  was  the  cafe  of  a  ferfonal 
M»/ ;  and  2dlyy  becaufe  there  by  the  fale  and  turning 
\  thing  into  money  the  joint  intereft  was  gone,  and  each 
d  a  feparate  intereft  for  a  fum  certain  :  and  I  ftiould 
qIl  that  not  only  an  a£tion  of  account,  but  even  an  ac- 
a  on  the  cafe  for  money  had  and  received,  might  be 
dl  brought  againft  him  for  it.     So  that  I  think  it  is  clear 
It  thb  a£tion  would  not  lie  at  common  law,  but  muft 
>  m^inf  ainedy  if  at  all,  on  the  ftatute  4  &  5  Anm^  c,  16. 

The  words  of  that  a£k  {a)  are  that  from  and  after  &g 
ifions  of  account  may  be  brought  and  maintained  by 
■e  jotnt-tenant  or  tenant  in  common  againft  the  other 
ibailiiF/#r  nciiving  mon  than  comes  to  his  juft  Jhan  or 
f9f0riiou ;  and  the  auditors  appointed  by  the  Court, 
rhere  fuch  adion  (h^ll, be  depending,  are  to  adminifter 
H  oath,  and  to  examine  the  parties  touching  the  matters 
1  queftion  &c. 
Though  an  adion  of  account  therefore  may  be  brought 
ij  one  tenant  in  common  againft  another  fince  this  ftatute, 
%t  it  is  an  aAion  of  a  very  different  nature  from  an  ac- 
iM  of  account  i^ainft  a  bailiff  at  common  law  3 

(«)  Sea.  17. 

P  Firftj 
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1740.       Firft,  Bccaufe  a  bailiff  at  common  law  is  anfwf 

x.^^v'^^  i^ot  oi^ly  for  his  a£tual  receipts  but  for  what  he 

Whcilkr  have  made  of  the  lands  without  his  wilful  default, 

g^J^     exprefsly  held  in  C*.  Lh.  172.  «.,  and  in  many  oti 

books:   but  by  the  plain  words  of  the  (latute  a  tenant 

common,  when  fiied  as  bailiff,  is  anfwerable  only  fori 

much  as  he  has  adually  received  more  than  his  jufi 

and  proportion. 

Secondly,  Becaufe  the  auditors  in  an  adion  of  1 
at  common  law  could  not  adminiAer  an  oath  unlefs  iti 
or  two  particular  cafes :  but  by  the  ftatute  the  ti 
may  examine  the  parties  on  oath.  Now  as  the  jtt< 
in  both  anions  muil  be  in  general  quod  computet, 
can  the  auditors  tell  in  what  manner  he  is  to  acoMiott. 
whether  they  are  to  examine  on  oath  or  not, 
appear  by  the  record  in  what  capacity  he  is  fued  and 
fort  of  aSion  this  is?  It  was  faid  that  fuch  a  fti 
might  be  made  on  the  record ;  but  I  believe  no  fodii 
geflion  was  ever  heard  of.  But  the  declarations  fiooej 
flatute  have  always  fet  forth  that  the  plaintiff  and 
dant  are  tenants  in  common,  and  that  the  defendant 
received  more  than  his  ihare.  To  be  fure,  as  tim! 
general  flatute,  it  was  not  neceffary  to  fet  it  forth  orl 
refer  to  it:  but  the  plaintiff  (hould  have  fet  forth  foi 
as  to  bring  his  cafe  within  the  (latute  ;  and  it  ii 
that  in  the  prefent  cafe  the  defendant  has  pleaded  thM ' 
was  not  bailiff  to  the  plaintiff.  The  bailiff  fet  ferth 
the  declaration  mud  be  taken  to  be  a  bailiff  by  ap| 
ment,  and  it  is  admitted  that  the  defendant  was  ootj 
appointed  ;  fo  the  defendant  has  made  good  his  plet.* 

We  are  therefore  of  opinion  that  the  verdid:  vmH 
fet  afide,  and  that  the  plaintiff  muff  pay  the  cofts  of  < 
nonfuit  according  to  the  rule." 


1 
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1740. 

DDTiTLE  on  the  Demife   of  John  GuRNALLTnn.  13  & 

againft  Wood.  Momfay/ 

June  zjd. 

HIS  caoic  before  the  Court  on  a  cafe  referved  at  the  a  devife  to 
aflizes  at  JfpUhy  in  Augu/i  1 739.  htir.?bunf 

\Gummllj  being  feifed  in  fee  of  the  premifes  in  quef- twenty-one 
,   by  will   dated  30th  of  March    1722,    dcvifed  fo^"^^^-. 
^kf  his  vii^e  for  her  life,  remainder  to  his  fon  7ohn^^^^^"*l 
iM^and  his  heirs,  he4>r  his  mother  paying  thereout  to  ecutory  de- 
mes  and  Dorothy  Harrifon^  his  wife's  daughters,  40  /.  ^,q^?°^J-'. 
eee  when  they  fhould  attain  their  refpedive  ages  ofyivcthc  de-" 
ltty»ODe  years  ;  but  if  his  (on  John  Gurnall  (hould  dievifor,  itwiii 
ire  he  attained  the  age  of  twenty-one  years,  then  ^^Cg^l^^^^'® 
lied  the  faid  premifes  to  his  wife's  fon  William  Harri-  though  £e 
lad  his  heirs,  be  paying  out  of  the  fame  the  further  die  before 
kof  20  /•  to  his  fifter  Frances  at  the  end  of  the  firft^*Jf^^°^°; 
r,  and  the  fam  of  20  /.  to  his  fiftcr  Dorothy  at  the  end  pcn^/ff.  the 
fcc  fecond  year  after  his  entrance  into  the  faid  pre-  <Jcath  of  a. 
ci.     After  the  devifor's  death,    Dorothy  the  vfidow ^^^^^^^'''" 
ftyed  the  premifes  during  her  life,  and  (he  died  on  the  j  Mod.  302. 
h  of  yuMi  1726:  on  her  deceafe  John  Gurnall ^  theo^-  edit. 
k  entered,  and  received  the  rents  and  profits  until  bis*j^'°\^Jg 
tb^  cMi  the  24th  of  February  1736,  which  ^was  before  s.  C. 
Utained  the  age  of  twenty-one  years.     If^.  Harrifon, 
derifee,  died  after  the  death  of  the  widow  and  in  the 
Snie  of  yobn  Gurnall ^  the  fon,  to  wit,  on  the   id  of 
il  17339  leaving  his  faid  two  fiders  Frances  and  Do- 
f  hit  coheireflfrs,    the  elder  of   whom  married  T'* 
itf  the  defendant :  ff^,  Harrifon  was  never   in  poflef- 
»     y$hn  Gurnall  J  the  leffor  of  the  plaintiff,  is  coufm 
heir  of  yobn  Gurnall,  the   devifee,  namely,  the  fon 
Um  Gurnall  who  was  the  elder  brother  ofT*.  Gurnall, 
devifor.     The  defendant  Wood  has  been  in  pofleffion 
he  premifes  ever  fince  the  death  of  yohn  Gurnall  the 
fee.     The  queftion  referved  was  whether  the  heir  of 
harrifon  was  entitled  under  the  faid  dcvife,   or  the   . 
r  of  the  plaintiff  as  heir  at  law  to  John  Gurnall  the 

P  a  The 
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1 740.  The  cafe  was  argued  on  the-i  2th  of  Jum  1 740  by  B 
*-^^v^^^  Scrjt.  for  the  plaintiff,  and  by  Birch  berjr.  for  the 
JjIJ^'^q J"  fcndant ;  and  on  this  day  the  opinion  of  the  Court 

HALL      delivered,  as  follows,  by 


miainft 
Wood. 


Willes  Lord  Chief  Juftice  (after  dating  the  cafi 
'<  This  is  a  plain  executory  devife.  flie  queftion  i 
more  than  this,  if  there  be  an  executory  devife  to  I 
his  heirs,  and  A,  furvive  the  devlfor  but  die  before 
ct)ntingency  happens,  whether  any  thing  can  defcei] 
his  heir  ?  To  (hew  that  nothing  can  defcend  was  citei 
cafe  of  Brett  v.  Rigden^  Plowd.  345  :  but  that  cafe 
very  different  from  the  prefent ;  there  was  a  devife  I 
and  his  heirs,  ji.  died  before  the  teffator,  and  it  was  hi 
that  the  heirs  {a)  could  take  nothing  ;  and  for  this 
reafon,  becaufe,  if  they  took,  they  muft  have  take 
'way  of  limitation,  which  they  could  not  do  unlcfs  I 
were  fomething  in  the  anceffor  at  the  time  of  hisdi 
and  there  was  not  becaufe  he  died  before  the  devifi 
But  in  the  prefent  cafe  jy.  Harrifon  furvived  the  dei 

'  The  plaintiff's  counfel  then  compared  the  cafe  c 
executory  devife  to  a  bare  pofiibility,  and  infiftcd  tl 
bare  poiiibility  before  the  contingency  happened « 
not  defcend  and  could  not  be  granted  or  devifed,  and 
a  recovery  would  not  bar  it ;  for  which  purpofe  they 
Fulwood*s  cafe,  4  Co,  66,  b.  ;  Marjh^s  Rip*  1 361 
Pells  V.  Brown  in  Cro.  Jac.  590,  and  in  feveral  < 
books.  But  thefe  were  cafes  before  the  notion  of  ci 
tory  devifes  came  in,  or  at  lead  before  they  were 
eftablifhed  and  under  flood.  Befides,  even  as  to  pod 
ties,  the  contrary  has  been  fmce  holden  in  feveral  ci 
particularly  in  Goring  v.  Bickerftaff\  Pollixf.  3a, 
Feizy  v.  Pinwell^  ib.  44  ;  where  it  was  held  that  a 

{a)  Miiictt  V.  Davmffrf,  i.  P.  fFnu  84 ;  Gadright  v.  fFriikt^  i.St 
Bufiy  V.  GreenJUte.  ib.  445  •,  Jm6r»fe  v.  Hid^ott,  Owp,  337  \  D* 
JiaJciyffev  Batata »  6  D.  Q^£.  517  ;  S.  P.— Nty  is  ihcrc  anydtf 
in  this  rcfpcct  between  a  devife  to  the  heir  at  lavt  or  the  dcvifor  nd 
heirs  or  the  heir*^  of  his  body,  and  a  devife  to  a  ftranger  wvA  to  hbhdn 
Muttony  Simpfin,  %  Fern.  72a,  reponed  in  Gilb.  Rep  int'qu.u^. 
and  in  Free,  in  Chanc  439,  by  the  name  of  Symf/cn  \  Htrnfy  \  ud 
V.  iFarner  leffce  of  fThite,  B,  R.  Mich,  ai  c;.  3.  in  error  rrom  irthad 
in6  D.&  R  $18. — Nor  is  it  matorid  that  the  dcvifor  onfii mcd  fail «i 
codicil  made  after  the  death  of  the  f.rfl  devifec,  and  sSta  be  kae*  ( 
death ;  Dee  d.  lurner  v.  Ketty  4  2).  ^  JS.  601. 
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f  may  be  granted  or   devifed  (a)  i  the  fame  has    1740. 
ecn  held  in  many  other  books.  v^^^-y-ii^/ 

GooDTiru 

t  if  It  were  otherwifc  in  the  cafe  of  bare  poffibili- <*«"*•  C''*" 
of  late  years  the  dodrine  of  executory  devifes  has    ^Jt,>^ 
fettled.     They  have  not  been  conftdered  as  bare    Wooo. 
lilitiesy  but  as  certain  intereds  and  eflatcsy  and  have 
refembled  to  contingent  remainders  in  all  other  re- 
ly only  they  have  been  put  under  fome  redraints  to 
sDt  perpetuities ;  as,  firfl,  it  was  held  that  the  con- 
Dcy  mud  happen  within  the  compafs  of  a  life  or 
in  being,  or  a  reafonable  number  of  years ;  at  length 
IS  extended  a  little  further,  namely,  to  a  child  (b)  in 
re  fa  mere  at  the  time  of  the  father's  death,  becaufe, 
at  contingency  mud  neceflarily  happen  within  lefs 
nine  months  after  the  death  of  a  perfon  in  being, 
conftru3ion  would  introduce  no  inconvenience  ;  and 
ule  has  in  many  indances  been  extendcil  to  twenty- 
jears  after  the  death  of  a  perfon  in  being,  as  in  that 
likewife  there  is  no  danger  of  a  perpetuity.     But  in 
ther  refpe£b  executory  devifes  have  been  always 
mblcd  to  contingent  remainders ;  and  the  reafon,  on 
:h  they  were  fird  uidituted,  plainly  flicws  that  they 
lit  fo  to  be.  For  the  reafon  of  their  inditution  was  this, 
o  it  was  plain  that  the  devifor  intended  a  contingent 
ainder,  but  it  could  not  operate  as  fuch  by  the  rules 
aw,  in  favour  of  wills,  and  that  the  intent  of  tedators 
10  are  fuppofed  to  be  inopes  concilii)  might  take  place, 
e  fort  of  edates  were  holden  to  be  good  as  executory 
ifes,  becaufe  intended  to  be  contingent  remainders* 
ey  ought  therefore  to  take  place  as  fuch  as  far  as  is 
Tiftcnt  with  the  rules  of  law.     And  rf  this  were  a  con- 
;ent  remainder  there  is  no  doubt  but  that  it  would  be 
d. 

That  in  thefe  forts  of  executory  edates  a  contingent  in- 
sft  may  ved  before  the  contingency  happens,  fo  as  to 
to  the  heirs  or  reprcfentatives  of  a  perfon  dying  beforb 

0  SttSthfyn  V  Se/wyn^  i  Bmrr  1 131,  and  1  BI.  Rep.  i^i  ;   Gtedriiht 
V.  SearUy  1  H^/f.  ao ;  Mc^r  v.  Havikin*  io  Chancery  1 765,  coram 


itkrtkimp§n^  cited  in  1  H  hi  Rep.  34  ;  Ree.  d.  Neden  v.  Griffiths^  i 
Xi{^.  60$  ;  mdjettes  and  Others  v  Ree^  hflee  of  Perrjf^  B  R.'m  error ; 
>.^£.  88*  affirming  the  judgment  ia  C.  B,  i  H,  Bi»Rep,  jo, 
f)  8cc  Umi  V.  B/acJt^//^  7  D.  Of  ^  109. 

fuqh 


ai+  TRINITY  TERM,  13  &  14 G«o. a    C.9. 

1740.  fuch  contingency  happens,  was  fully  cftablUhed  u 
\^0m,,^^>,^  cafe  of  King  v.  Withers  (a)y  which  was  deternilu 
GoooriTLi  Lord  Talbot  in  July  1735  >  ^"^  ^'^  decree  was  aften 
dem.  Cur- affirmed  in  the  Houfes)f  Lords.     The  cafe  was  this 

aiaiHji  %^^^  ^7  ^^^  ^*1'  ^^  his  daughter  J5.  at  her  age  of  Iw 
Wood,  one  Of  marriage  2500/.,  and  if  his  fon  Q.  died  wi 
jfTue  male  of  his  body  that  his  daughter  (hould  1 
age  of  twenty- one  years  or  day  of  marrbge,  vtjiichil 
firft  happen,  have  and  receive  3500/  over  and  ^bovi 
2500/  :  the  daughter  lived  to  be  married  and  I 
twenty-one,  bus  died  before  her  brother  and  p( 
quently  before  the  contingency  happened ;  aftcrwarc 
brother  died  without  IfTuc  male,  and  Dr.  King%  wh( 
married  the  daughter,  as  her  adminiflrator  and  repr 
tative  brought  his  bill  for  the  additional  fum  of  35 
and  had  a  decree  for  it ;  and  as  this  fum  was  charge 
lands  many  cafes  were  cited  to  ihew  that  a  oontiogcr 
tered  as  well  in  a  real  as  in  a  perfonal  cfiate  mighj 
fo  as  to  be  dcfcendible  or  tranfmifliblo  before  the  po 
gcncy  happened.  But  as  this  is  plainly  agreeable  to 
fon,  and  as  Lord  Talbot  and  the  Houfe  of  Lordp 
clearly  of  this  opinion  and  made  it  the  foundation  of 
judgments,  it  would  be  but  mifpending  time  to  me 
all  the  cafes  that  were  cited.  With  regard  to  the  a 
Marks  v.  Maris,  reported  in  Prec,  in  Cbanary 
determined  by  Lord  Chancellor  MaccUsfield  will: 
aflillancc  of  the  Mafler  of)he  Rolls  and  which  was 
in  the  arguments,  though  it  is  a  very  good  authoritj 
as  it  was  determined  on  a  principle  not  applicable  tc 
cafe,  there  is  ho  occafion  to  pray  it  in  aid  of  the  pn 
cafe. 

But  this  doctrine  being  e(labl!(hed,  it  is  plain  thai 
heir  of  JV.  Harrifon  is  entitled  in  the  prefent  cafe, 
confequently  that  the  defendant  mnfthave  the  poflei 

{a)  Caf.  temp.  Talb.  117;  3  P.  /Tw/.  414;  a  Eq.Caf.Akr,  €^€*  i 
4  £ro»  Pari,  Caf.  2x8. 


MK:HAELMAS  TERM,  14G10.  IL    C.F.  215 

1740. 

Dallinc  againft  Matchett.  ^moISv.*' 

Oa.zytfa. 

UNBR  Scrjt.  and  Primf  Serjt.  (hewed  caufcWhcna 
;«inft  a  rule  for  fetting  afide  an  award.     The  f '°^7to^" 
Kos  made  purfuant  to  a  rule  of  nifi  prius,  entered  three  per- 
he  laft  Lent  aflizes  holden  for  the  county  of  Nor- [^^  Rod 
lich  was  afterwards  made  a  rule  of  this  court.        anv  twoof 

them  ere 

award  was  to  be  made  on  or  before  the  firft  dav  ^"™P°]|^*"^ 
iy  term  \  and  the  reference  was  to  Mr.  Britiff\  ^J^^*^^^ 
wfe^  and  Mr.  Jf^orkhoufi^  of  all  matters  in  differ-  awcrd'made 
tween  the  parties,  fo  as  they  or  any  two  of  rhrm^*^?®^ 
:cir  award  by  the  faid  time.   Mr.  Britiff' zndMr.  i  th^Jh^a* 
made  their  aw^rd  in   writing  and  duly  figned  had  notice  of 
ivered  it  on  the  31ft  day  of  May;  and  Tr/«i/y |^^ '""^" 
is  year  began  on  the  6th  of  Jutte.     Mr.  ff^ork-^^^^i\f\^ 
IS  in  London  from  the  time  of  the  rule  until  after  had  no  fuch 
rd  made,  and  never  attended  at  any  of  the  meet*  J^Jj^^^'*^" 
(he  referees  which  were  holden  at  Norwich.         award  is 

bad. 

objeaions  to  the  award  were,  ^^J?"  ^5J. 

A  defcft  of  authority  in  the  two  arbitrators,  J^$cdit/^° 

'orib^ufi  was  not  prefent  at  any  of  the  meetings, 

sr  agreed  to  take  upon  him  the  burden  of  the  re- 

• 

»  That  the  award  was  obtained  by  undue  means, 

s  void  by  the  flat.  9  &  10  ^.  3.  c,  15. 

I  That  it  was  an  uojufl  award  on  the  merits. 

aftioD  was  an  aSion  on  the  cafe  for  tolls  for  vef* 
Sng  through  the  plaintiff's  locks  to  the  defendant's 
^h& arbitrators  awarded  that  the  flefendant  ihoutd 

the  plaintiff  124/-  lox.  in  full  fatisfaf^ion  of  all 
9  in  difference  between  them,  and  that  they  fliould 
e  mutual  relcafes  to  each  other.  Several  affidavits 
egd  on  both  fides. 

^as  infifted  by  Belfield  Serjt.  and  Utlin  Serjt.  for  the 

lant. 

That,  though  they  admitted  that  the  award  might 
3d  though  made  and  figned. by  two  of  the  arbitra- 
tors 
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1740.  tors  onlj  if  the  third  attended  and  were  prcfent  at  thr 
\^^mm,^-m^  nieetin2:s,  according  to  the  cafe  of  Sdlltws  ▼.  GirS^f 
Dallivo  Cro.  Jac.  277.,    which  was  cited  for  the  plaintiff  tiii! 

»£'''^    agreed  to  be  law,  yet  that  in  the  prefent  cafe  the  abfeoco 

^iTT."'  ^^  ^^-  Wo^^^^^f*  ^ho   never  attended  at  any  of  tta 
meetings,  and  who  had  fworn  that  he  had  no  notice  df 
them,  made  the  award  bad,  or  at  leaft  that  it  was  fnfi* 
cient  evidence  of  paniality  in  the  arbitrators  to  prooeeC 
without  him,  efpecialiy  when  they  had  notice  from  d» 
defendant  (as  was  proved  by  an  affidavit)  not  to  proceed 
that  therefore  for  this  reafon  the  award  ought  to  befi 
afide,  even  though  they  had  had  an  authority  to  make  it, 

adly.  As  evidence  of  partiality,  they  infifted  on  fev^ 
ral  matters  which  were  fet  forth  in  the  defendant^ 
davits,  but  which  were  fully  anfwered  by  the  affidii 
for  the  plaintiff;  fo  the  Court  had  no  re^rd  to  thiiokj 
je£tion» 

3dly,  They  infifled  that  the  award  wasunjuft^ 
it  bad  awarded  mutual  releafes,  and  yet  had  no  regirdt^' 
a  demand  of  the  defendant,  which  he  fwore  by  his  affidp-| 
vit  that  he  had  againft  the  plaintiff.  The  demand  fvora 
to  was  that  during  the  twelve  years  that  he  bad  been 
ler  he  had  fuffered  300/.  damage  by  the  diverfion  of  tkf 
water,  and  by  reafon  that  the  plaintiff's  locks  were  Mt 
kept  in  fuch  good  repair  as  they  ought,  but  did  not  pre? 
tend  that  he  had  ever  brought  his  aSion  againft  the  phiD* 
tiff  or  made  any  demand  before  this  reference  for  fuck 
damage.  And  it  was  fully  proved  by  the  plaintiff's  affidi^ 
vits  that  on  the  23d  of  Majy  when  the  firft  meetii^  of 
the  ref  jrces  w^s  holden^  the  defendant's  attorney  deuted 
time  to  produce  witneffes  to  prove  thefe  damages,  ifld 
had  time  given  to  him  till  the  30th  of  May  to  prodooB 
fuch  witncfles,  but  that  he  did  not  appear  at  the  meetifll 
or  produce  any  witncffcs,  and  this  by  the  defendant's  ex* 
prefs  order.  For  thefe  reafons,  and  Jbecaufe  the  Coort 
on  motions  of  this  fort  never  enters  into  the  merits  of  tie 
award,  unlefs  it  appear  to  be  unjuft  upon  the  face  of  i^ 
the  Court  likewife  had  no  regard  to  thisobjedion. 

And  as  to  the  firft  objefiion,  which  was  of  the  greatti 
^Kreight,    and  which   deferved  fome  coofideratioo,  Tk 


ajor  part  of  them,  if  the  whole  number  (except 
set  and  all  agree,  yet  the  aGt  is  not  good,  if  that 
:  not  duly  fummoncd  and  had  no  legal  nottcc  of 
aag  («).     For  though  it  has  been  often  Paid  if  that 

been  pcefent,  he  cotild  not  by  his  vote  have 
le  majority  the  other  way,  when  all  the  reft  were 
lus,  it  has  always  received  this  anfwer  that  every 
a  right  to  argue  and  debate  as  well  as  to  give  his 
id  it  is  poUible  at  leafl  that  the  perron  abfcnt  may, 
,d  been  prefent  at  the  meeting,  have  made  ufe  of 
jumcnts  as  may  have  brought  over  a  majority  of 
to  be  of  his  opinion.     The  fame  reafon  holds  in 

of  arbitraton,  and  therefore  there  ought  to  be 
e  rule. 

qaeftion  therefore  in  the  prefent  cafe  (s  only  s 
I  fif  fadt.  J  if  Mr.  Wirkhtufi  had  not  due  notice 
neetings  of  the  other  arbitrators,  their  award  n 
y  not  good  :  but  if  either  by  obftinacy,  or  at  the 
f  the  defendant,  or  being  hindered  by  bufmefi, 
1  bimfelf  from  fuch  meetings,  having  had  due 
bercof,  we  are  of  opinion  that  the  award  is  good. 
xn  the  affidavits  we  were  clearly  of  opinion  that 
due  notice,  though  in  his  own  affidavit  he  has  at- 
I  to  fwcar  the  contrary.  Otherwife  it  would  be  in 
rer  of  one  of  the  parties  to  tricit  the  other,  and 
'  to  defeat  him  of  the  benefit  of  the  reference  ; 
igh  he  allowed  the  other  to  name  two  of  the  arbi- 
yet  by  naming  a  third  who  (he  was  fure)  would 


iff 
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1 740#    appeared  by  the   affidavits  that  this  offer,  if  ever  madci 

^■^v  '*-'  was  not  till  after  the  fcveral  meetings,  and  not  till  afterthc 

^/tf/*?*  award  was  made  (if  not  aftually  figncd,^  and  that  the  de^ 

Il^f^„rt  fendant  wrote  a  letter  on  the  28th  of  May  to  hisattoiM 

to  another  piirpofc,  commanding:  him  not  to  attend  atal^ 

plainly  to  defeat  the  plaintiff  of  the  benefit  of  thtsrefen 

ence  ;  wc  had  therefore  no  regard  to  this  offer.     But  il 

appearini:;  to  us  thct  the  complaint  againft  the  award  w« 

extremely  frivolous    and  vexatiotis^    we  difchargcd  thl 

Tulc  with  cods." 

If  appears  thJK  on  the  next  day,  Tue/day^  OfftheriA^ 
another  motion  was  made  in  this  caufc  \  as  follows  \ 

•*  Prime  Serjt  moved  for  an  attachment  againft  Maichttt 
for  not  payin£»  the  124/.  io«  to  DalUng  in  purfuanoe 
the  faid  award,  on  an  affidavit  of  a  demand  and  rcfufit 
in7tt//laa:  but 

JVe  thought  that  ths  plaintiff  fliould  not  have  made 
demand  of  the  money  when  there  was  a  rule  oi(ide| 
ing  for   fetting   afidc  the  award  j  therefore  wc  dir       , 
the  plaintiff  to  demand  it  again,  and  if  the  defendant  rev. 
fufcd  payment  then  to  move  again  for  an  s^ttachjncat." 


Totf  Cottrt 
^ill  not  grant 
Aft  ntdch- 
-Jyient  for  noA 
feymcntcfa 
lum  of  mo- 
/ft-y  awarded 
ttfhi  which 

€d  lichen  a 
ftik  ^^r  fct- 
fing  afidc  the 
a:#trd  was 
fending' 


, 


Monday/'jAMES  LaMBERT    agoitljl    TuOMAS    StROOTHII|| 

JloT.  loth. 

to  a  ^Ica  of  ''  I  ^ 

Kbcrum  tc-  JL  HE  Opinion  of  the  Court  was  delivered  as  follow!  Iif' 

iicmentum 

m^fSy        ^'''^''^  ^^""'^  ^^'^^  ^uKcf^..     «  Trcfpafs,  for  that  ifal] 
«bat  the  pbce  defendant  on  tiie  \(k  day  of  March  7  Get.  2.  and  at  diT< 
|P^"*^*^"'*  times  hctwecn  that  and  the  i  ft  day  of  December  12  Ce$»^ 
frcchoid^of    broke  and  entered  fix  clofcs  of  the   plaintiff  \  called  Tkj 
the  plaintiff  Fold^  7 he  Jf'oGdgardy  The  Croft^  The  Garden^  The  Ni4\ 
and  not  the  £^„^    ^nd  The  Chappel  Green^   at   Honftrtb ;  and  irt* 

foil  and  free-   .  '        ,  ,.  f '^  •  r  j  '^    t_  *  -^ 

hold  of  the  down  and  confiimcd  the  grats  and  corn  there  groi 
defendant  — with  his  feet,  and  trod  down  and  confirmed  his  grali 
tla^ntitr^*  corn  with  his  cattle,  and  fubverted  and  fpoiied  his  W 
names  the  with  the  wheels  of  carts  and  carriages,  and  broke  threirJ 
tiofc  in  his  down  and  fpoilcd  his  hedges  fences  and  walls,  and  to^) 
hfu^MT   ^"^  carried  away  ten  loads  of  his  ftoncs,    &c.    Pi 

whether  the    20  /. 

defendtnt 

cao  pleod  libcmm  tcnementum  ?  (]»• 


ly  to  verify  &c. 

That  the  faid  clofe  called  Cbapptl  Green  at  thp 
mes  when  &c  was  ihc  foil  and  rreclioM  of  the 
,  Sir  Walter  Cawer/ej,  Bart,  and  fix  others 
c  names  in  his  pica,)  antF  To  jirlTifies  in  his  own 
u  their  fcrvant  and  by  their  command  ;  sad 
ready  to  verify  &c. 

rhat  the  faid  clofe  called  7h<  Chappel  Green  at 
ivcral  times  when  &c  was  and  is  pargd  of -the 
ghway  leading  from  ^dtile  to  Calverley,  ind  to 
lie  fcTcral  other  trcTpafTcs,  and  the  breaking 
tha  hedges  fences  and  walli;,  bccjufe  the  fame 
led,  which  was  a  nufancc  &c ;  and  this  he  i^ 
■«rify  &c. 

t  firft  plea  the  plaintiff  replies  that  the  clofc 
t  Chaff  el  Green  at  the  fevcral  times  when  &c 
>il  and  freehold  of  the  plaintiff  and  not  the  foil 
old  of  the  defendant,  as  the  faid  defendant  hath 
!gcd,  and  this  he  prays  may  be  inquired  of  by  the 
and  the  faid  Tbtmai  likewife. 

fecond  pica  he  replies  exaaiy  in  the  fame  word*, 
luiandis,  and  on  this  he  tenders  an  ifTue,  but  no 


:  third  plea  he  replies  that  the  faid  clofe  called 
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IJ10,        The  defendant  demurs  to  the  fecond  replicatkuii  irf 

x^^^^^^^^fhcv/s  for  caufe  that  the  replication  is  a  negative  pregBHt; 

Lambikt  and  contains  argumentative  and  double  matter  which  ^ 

*'*""^^  not  ifTuable,  &c.     On  the  third  rerlication  he  tendm 

iflfue  to  the  plaintiff;  and  the  plaintiff"  in  his  furrrjoimliC 

joins  iffue  thereupon,  and  joins  in  the  demurrer  to  ikl 

fecond  replication. 

This  cafe  comes  before  the  Court  onlv  on  the  dcnoc^ 
rer  of  the  defendant  to  the  replication  of  the  plaintiff 
the  fecond  plea ;  for  though  it  was  faid  in  theargumeQl( 
of  the  cafe  that  the  r wo  iffues  had  been  tried  and 
thing  was  faid  how  cods  would  go  according  to  the 
4  &r  5  Jnne^  c.  16,  that  matter  is  not  now  before 
Court,  but  it  comes  on  fingly  on  the  demurrer. 

The  objedion  to  the  replication  as  ftated  in  the 
rer,  that  it  is  a  negative  pregnant  and  contains  argui 
tative  and  double  matter  which  is  not  iffuable,  is  fci] 
intelligible ;  for   how  can  it  be  a  negative  pregninti 
how  it  contains  argumentative  matter,  I  own  I  doooti 
derfland.     But  the  onfy  fenfible  objrSion  to  it  is  that  it 
double  and  puts  two  matters  in  iflue,  which  ought  not! 
be  done ;  for  the  end  of  fpecial  pleading  is  to  reduce  1 
ters  to  a  fingle  point. 

It  might  be  doubted  whether  afligning  this  as  a 
demurrer  in  this  general  manner  be  fufiicient  accor< 
I  Salk,  219,  and  i  Lutw,  4.,  where  it  was  holdenttati 
is  not  fufficirnt  to  fay  placitum  duplex  eft  or  da| 
continet  materi^m.     But  in  order  to  come  at  the 
I  will  admit  that  the  caufe  of  demurrer  is  fuffideotljl 
forth. 

To  ihew  that  fuch  pleas  and  replications,  which  co|| 
fain  double  matter  are  not  good,  feveral  cafes  wctttSuii 
but  I  (hall  take  no  notice  of  them,  becaufe  the  law  iiM' 
doubtedly  fo  ;  but  the  queftion  is  upon  the  fad,  ^heiM 
this  replication  be  double  and  puts  two  matters  in  ifoi 
not. 

(«)  It  appears  that  this  cafe  was  argued  on  the  7th  of  Ft^rmtry  ijpt  JM 
and  on  the  $th  of  May  1 740  by  Draper  Sent,  for  the  defendant  aM%M! 
fierjt.  for  the  plaintiff,       '^   '        '^        '  •  1 

Up* 
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^pon  this  head  a  great  many  cafes  were  cite:^,  ape]     1740. 
it  my  brother  Draper  faid  appeared  to  him  at  firft  to  v...^^^,^^ 

0  very  intricate  and  inconfident  that  he  was  a  great  Lam  best 
5  before  he  could  find  out  the  meaning  of  them,  or^  "/^i^ 
icile  them  one  with  another,  but  that  at  lad  with 

difGcuhy  he  had  found  out  a  didindion  which  re- 
led  them  all.     And  i  mull  own  that  I  do  not  under* 

them  vet,  and  am  not  able  to  reconcile  them,  and 
fore  I  (haH  lay  mod  of  them  afide,  becaufe  I  think 

determine  this  point  with  the  aflidance  of  but  very 
>f  them.  If  indeed  there  were  any  cafe  in  point,  I 
d  think  myfelf  obliged  to  take  notice  of  it,  but  I 
>t  find  any  fuch  cafe. 

for  the  cafes  in  replevin  in  Owen  51,  Gouldjb.  65, 

Bulftr,  48,  they  are  no  autiiorities  in  the  prefent 

becsiufe  crefpafs  and  replevin  are  in  their  nature  as 

ent  adions  as  poflible,  as  the  right  mud  neceflfarily 

;  inquedion  in  replevin  if  the  defendant  thinks  proper 

ow,  and  the  plaintiflF  in  his  plea  in  bar  mud  not  only 

his  right,  but  likewife   traverfe   the  right  of  the 

rant.     Whereas  trefpafs  is  a  pofleflbry  a£lion,  found- 

lerely  on  the  pofleffion,  and  it  is  not  at  all  necedary 

the  right  fliould  come  in  quedion. 

he  only  cafes  that  I  can  find  in  trefpafs  that  look  like 
jrrfent  cafe  are  thofe  of  Rickman  v.  Coxe^  Cro.  Jac. 
Withamy,  Barker^  Yilv.  147,  and  Hurler  v  Raines , 
rfw.  1399,  14CX3&C.  As  to  the  cafe  in  Cr^.,  it  does 
ippear  that  any  judgment  was  given.  The  cafe  in 
•  is  different  from  this,  becaufe  the  plaintiff  there  did 
raverfe  the  freehold  but  the  command  ;  and  the  ob- 
on  was  not  that  the  replication  was  double,  but  that 
>laintifF  had  not  fet  forth  a  good  title ;  and  I  lay  but 
;  ftrefs  on  this  cafe  as  reported,  br.caufe  it  is  not  ne- 
try  that  a  plaintiff  in  trefpTafs  diould  fet  forth  any  title, 
fo  it  is  exprefsly  held  in  the  cafe  of  Radbcrne  v.  Ken- 
Ji^  3  Saik.  354,  where  a  didinSion  is  made  between 
pab  and  replevin  in  this  refpcd.  And  the  only  reafon 
tt given  by  Yelverton  for  the  opinion  of  the  Court  is 
the  plaintiff  might  as  well  have  faid  **  Robin  hood  in 
•tttf^ftood  :"  Yelverton  was  counfel  in  that  cafe ;  and 
II  fatisfied  that  it  was  his  own  witticifm  which  he  has 

1  pleafcd  to  father  on  the  Court,  and  that  no  Judge 

when 
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1740.    when  he  was  folemnly  pronouncing  judgment  could mde 
^—  ^    _'  ufe  of  fo  ridiculous  an  exprcdion. 

Lambert 

«^«/'!^  The  cafe  in  Lutivich  goes  upon  another  point :  but  it' 
**'is  faid  that  the  plaintiff's  replication  was  ill,  and  thathd 
ought  to  have  replied  jufl  in  the  fame  manner  as  the 
plaiotiff  has  done  in  the  prefcnt  cafe.  But  this  not  bcinf 
the  judgment  in  the  prefcnt  cafe,  but  only  an  obiter  dic- 
tum, 1  do  noT  rely  much  on  this  authority. 

In  order  to  make  the  prefent  cafe  intelligible,  andttf 
fhew  the  reafon  of  our  judgment,  I  (hall  confider  a  lit- 
tle how  thcfe  pleas  of  ir^echold  in  anions  of  trefpafs  came' 
to  be  at  firfl  introduced  ;  for  they  feem  a  little  abfurd| 
and  if  they  had  not  prevailed  for  fo  many  years,  but  it 
was  at  prefcnt  a  new  matter  before  the  Court,  I  fliouM' 
be  of  opinion  that  it  is  not  a  good  plea.  For  every  pici ' 
ill  bar  (admitting  the  fad  that  is  pleaded  to  be  true)' 
ought  to  be  a  full  bar  to  the  a3ion  :  but  this  is  pltinlrl 
not  fo ;  for  though  the  place  in  queftion  be  the  defendarn'r^ 
freehold,  the  plaintiff  may  have  a  good  caufc  of  aiEH6ii| ' 
as  if  he  hold  by  leafe  under  the  defendant,  or  under  ukh'] 
iher  perfon  who  conveyed  the  reverfion  to  the  defen(fant|' 
or  even  though  he  has  no  right  at  all  if  he  has  been  ia' 
quiet  poflcfllon  a  great  while,  for  in  that  cafe  the  pcrfoo 
Jiaving  a  right  mufl  bring  an  ejcSment  and  cannot  enter  . 
upon  him  by  force.  But,  notwithdanding  this,  as  thcfe'' 
pleas  have  fo  long  obtained  (a)y  it  would  be  too  much  to 
over-rule  them  generally,  but  I  think  even  ftill  in  fomc 
cafes  (b)  they  ought  not  to  be  held  to  be  good  pleas. 

The  rcafon  why  they  were  at  firft  introduced  Teems tcr 
be  this;  anciently  mod  declarations  of  trefpafs  wercgc« 
iieral,  only  for  breaking  and  entering  the  plaintiff's dofe 
in  fuch  u  place,  without  giving  any  name  to  theclofe: 

(<t)  But  the  defendant  may  give  evidence  of  title  under  the  plea  of  not  |«l- 
ty  ;  BarthsUmtvi  s.  Ireland,  Andr,  lob  *,  and  D9di  v.  Kfjpm,  'j.Dtmf.  4f 
Kali,  31; 4. 

(b)  Thcv  are  not  allowed  in  actions  of  trefpafs  for  taking  chattelt.  Totftf- 
fafs  for  taking  and  carrying  away  the  phintit)'*s  tree?,  the  defendant  plca(*cdtkK 
thcpLicc  where  the  trefpafs  was  fappofcd  to  have  been  commiilod  ^asbbfrce* 
hold,  Hnd  fo  judificd  Sec  :  ^*  And  upon  a  demurrer  to  this  plea  it  wasadjodged  illi 
foi  this  is  no  plea  to  a  trefpafs  dt  bonis  afporfaiis,  but  peculiar  only  andmopcf  I* 
a  trcipafs  quare  ciaafnm  fregit.**  Affltnt  v.  Hutchii^§n^  Carth,  176.  £Mv* 
Lfmte^  6  Mtd.  117.  S.  C. 

but 
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w  always  in  this  court,  by  reafon  of  the  rule  made    1749, 
16549  B$0i  9f  RultSy  p.   38.  (and  I  believe  moftv-#»"v-»^N^ 
Mily  in  B,  R,)  the  plaintifl^  in  their  declarations  in  LAMBE»r 
s  fct  forth  the  names  of  the  xdofcs  as  the  plaintiff g^^Jj^^^^^ 
nt  in.  the  prcfent  cafe. 

formerly  when  a  plaintiff  only  declared  gene  rail  v, 
thought  a  great  hardfliip  on  a  defendant  to  be  ob- 
oaofwer  fuch  a  general  charge  ;  for  if  the  plaintiff 
arge  eftate  in  the  townfhip  the  defendant  could  not 
which  of  the  elofes  he  would  aflign  his  trcfpafs,  an(t 
>rc  they  gave  the  defendant  leave  to  plead  the  gc*- 
Sue  to  oUige  the  plaintiff  to  make  a  new  affign- 
and  afeertain  the  place  in  his  replication :  if  he  ixi 
nd  the  defendant  pleaded  generally,  ais  he  nTiight 
at  the  place  in  queflion  was  his  freehold^  the  hard^ 
oirid  beiturned  on  the  plaintiff;  for  then  if  the  de^ 
t  could  prove  any  oi>e  place  in  the  townfhip  to  be 
ehoid,  the  plaintiff  would  be  gone,  as  is  esprefsly 
n  the  cafe  of  Elwh  ▼•  L^mbs^  6  Mod.  117,  s8^ 
I  {m).     And  it  is  faid  in  that  cafe  and  likewifc  ia 
I  other  cafes  that  when  the  plaintiff  is  general  i« 
:laration  the  defendant  (hall  be  allowed  to  be  as  ge«* 
o  his  plea;  thcfo  pleas  are  therefore  galled  .con(i«> 
ars,  iometimes  bars  at  large,  and  fometimes  blanl;: 
»  in  Cr$.  Car.  384,  Crc,  Jac,   594,  and  feveral 
books.     And  as  fuch  it  was  doubted  whether  tbcvy  ^ 
traversable  or  not  in  the  cafe  in  Cr9,  Jae,  594  s 
udges,  againft  one,  wer^  of  opinion  that  they  were 
>ut  no  judgment  was  given.     I  think  it  is  very  clear 
ley  are  traverfable,  smd  I  wonder  whence  the  doubt 
arifc ;  for  if  they  were  not  traverfable,  the  defend- 
ight  at  any  time  bar  the  plaintiff  bv  fuch  a  plea,  by 
ng  that  the  locus  in  quo  was  called  by  fuch  a  name 
wt  it  was  his  freehold  mentioning  the  very  name  of 
lace  where  the  trefpafs  was  committed  ;  for  in  that 
Fthc  plaintiff  could  not  traverfc  it,  he  muftneccffa^" 
lie  his  caufe,  for  he  cannot  make  a  new  affignmei^ 
ihe  defendant  gives  the  place  a  right  nameu 

lat  thb  was  the  reafon  of  thefe  pleas  originally,  ap^ 
from  the  words  of  the  rule  before  mentioned,  whicb 

iTkL  Cmdriihi  d.  BmUk.  v.  Rif/i  and  another  *,  per  Lavtrsnfi  J>  f 
9&0  33S  ;  accord :— Z^.  23;  ^.  coat 
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1740.  fays  that  for  the  future  the  declaration  may  mention 
V^v^—*  place  certainly  and  fo  prevint  tbt  uft  and  uieejfiij  $j 
Lambert  common  bar  and  new  ajjignmint. 

As  theie  were  the  reafons  for  admitting  fuch  a  pk 
this,  I  doubt  very  much  whether  this  be  a  good  pk 
the  prefent  cafe  where  the  plaintiff  has  named  thed 
in  his  declaration.  The  reafons  for  this  plea  do  not) 
here  \  there  is  no  hardship  on  the  defendant,  and 
plaintiff  has  afcertained  the  place ;  nor  can  the  plai 
make  a  new  aifignment  in  his  replication ;  if  he  die 
would  be  a  departure  in  pleading.  If  therefore  it  1 
neccffary  in  this  cafe  to  give  an  opinion  upon  this  poii 
am  inclined  to  be  of  opinion  (as  at  prefent  advifed) 
the  plea  is  not  good  (a). 

But  we  being  all  of  opinion  that  the  replication  isgi 
and  a  proper  iflfue  tendered,  there  is  no  occafion  to  | 
a  podrive  opinion  on  the  plea.  If  only  one  fingie  in 
be  put  in  iffue  by  this  replication,  videlicet,  whedu 
be  the  freehold  of  the  defendant  or  not,  it  muft  be 
mitted  that  the  replication  is  good  \  and  I  think  ck 
that  this  is  the  only  thing  that  is  put  in  iflfue  by  this  n 
cation,  and  that  the  other  words,  **  that  it  is  the  I 
hold  of  the  plaintiff,  *^  are  either  to  be  rejefied  ai  for 
fage  or  to  be  confidered  only  as  an  inducement. 


Put  the  words  only  thus,  and  the  matter  will 
plainer  \  let  the  plaintiff  fay  that  it  is  his  freehold,  abl 
hoc  that  ir  is  the  freehold  of  the  defendant,  in  thatp 
it  would  be  plainly  only  an  inducement,  and  yet  that 
exadiy  the  fame  cafe  as  the  prefent.  For,  as  I  Ae 
before  in  a  former  cafe,  the  di(lin3ion  between  travi 
and  denials  which  we  meet  with  in  fome  of  the  books 
diflindion  without  a  difference  i  for  they  are  exa&ljf 
fame  thing. 

{ay  See  14  Hen.  8.  4.  pi.  3 ;  14  Him  8.  24.  pi.  3 ;  and  Br$,  7Vf||^ 
168.  Butfcecontr.  15  ^^w.  4.  23  and  24,  M»b  i6-,  and  th;:  (•fw 
Blojckftint  ],  in  Martin  v.  Kefterttn  \  1  Bl.  Rep,  1089  in  calctwbcBA 
n  genera).  J  t  is  true  that  in  the  rules  of  Court  of  C.  J?  made  in  i6$4i/l] 
ordered  ttut  *•*"  Tbe  common  bar  and  new  aflignmcnt  be  foreboirDe  «ha 
dedarttion  contains  the  certainty  equivalent  to  a  new  afllgniiieat:'*  bati 
bow  far  a  rule  made  by  one  of  the  Coi^  con  control  tbt  fenenl  kwoflk 
or  how  a  plaintiiF  can  avail  himfcU' of  this  rule  in  a  faperior  Court  to  wM  i 
fcord  mc}-  bcr  emovcd  by  writ  of  error  ? 


inCHAftLMAS  TEkM,  hGeo.  tt.    C.  1^.  22$ 

And  it  cannot  be  faid  that  this  is  an  immaterial  KTue  :     jjao. 
T  the  plaintiff  may  have  no  caufe  of  adion  though  the  ^     ^-*_* 
ice  in  qneftion  be  not  the  defendant'^  freehold,  becaufe  Lambbrt 
len  the  defendant  has  put  his  cafe  upon  this,  he  is  ef-    H^'ifi 
>pcd  afterwards  to  infift  on  any  thing  clfe;  if  he  did,       *^"** 
irould  be  a  departure  in  pleading. 

In  order  to  illudrate  this  a  little  more,  I  (hall  take  no- 
e  that  a  plaintiff  may  reply  three  ways  to  fuch  a  plea 
freehold,  according  as  his  cafe  is ; 

iffy  If  hb  title  be  incohfiflent  with  the  defendant^ 
»,  as  that  he  infi(b  that  it  is  his  freehold,  or  the  free- 
Id  of  Another  perfon,  then  he  mid  trayerfe  the  de- 
idant's  plea ;  and  as  trefpafs  is  a  pofleffory  a£tion,  I 
ink  it  is  perfcdiy  indifferent  whether  he  fets  forth  his 
m  title  or  not ;  and  it  was  held  that  he  need  not  in  the 
b  in  3  SdUM  before  cited.  If  indeed  the  declaration 
general,  and  the  plaintiff  upon  the  defendant's  plea  of 
enim  tenementum  makes  a  new  aflignment  of  the  whole 
rfnils,  he  cannot  traiverle  the  defendant's  plea  of  free* 
m,  according  to  the  cafe  of  Pnttyman  v.  Lawrerict^ 
^  £li%.  8ia  s  becaufe  the  defendant  ought  to  have  an 
Mtunity  ofanfwering  to  the  new  aflignment,  which 
m  the  nature  of  a  new  dtclaration. 

adly.  If  he  derives  his  title  under  the  defendant,  then 
be  fare  he  mull  not  traverfe  the  defendant's  plea,  but 
Ml  mdmit  the  freehold  to  be  in  the  defendant  and  infift 
I  a  leaie  or  fomc  other  title  under  him,  and  then  thd 
ftterfe  muff  come  on  the  part  of  the  defendant. 

3dly,  If  the  plaintiff  has  a  middle  cafe,  and  neither 
erives  a  title  under  the  defendant,  nor  has  a  title  incon- 
Rent  with  his,  he  may  plead  as  in  the  cafe  of  King  v» 
(fi#,  Clr#.  Car,  384,  where  the  defendant  pleaded  that 
le  locos  in  quo  was  his  freehold  and  the  plaintiff  replied 
lat  before  the  defendant  had  any  thing  in  the  premifcs 
^  Marquis  of  WincheRir  was  feifcd  of  them  as  his  free- 
niA  and  made  a  leafe  for  years  to  a  pe^on  under  whon> 
c  chimed  which  was  then  fubfifting,  withput  cither  con- 

Q.  feffing 
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1743.     feffing  or  denying  the  defendant's  plea,  and  it  was  ho 

V— •^^■**^  on  a  demurrer  to  be  a  good  replication ;  for  it  was  ( 

LAMBBtT  cient  to  maintain  the  plaintifl's  adion  if  true,  eventho 

SrM0T»R  ^^^  freehold  were  at  that  time  in  the  defendant, 

'theplaintiflFwasnotncccflarily  conufant  in  whom  the  f 

hold  and  rcvcrfion  were.     But  that  is  not  the  cafe  h 

The  prefcnt  cafe  is  of  the  firft  fort ;  for  here  the  plai 

denies  the  defendant's  plea,  and  has  made  no  new  ai 

ment ;  neither  could  he,  having  afcertained  the  plac 

his  declaration.      Therefore  for  the  reafons  aforel 

we  are  of  opinion  that  the  replication  is  good  (tf), 

not  liable  to  the  qbjcdions  in  the  demurrer  or  any  at 

other  objedions ;  fo  judgment  on  this  demurrer,  «l 

is  the  only  matter  now  before  the  Court,  rouft  be 

the  plaintiff  {b)." 

(a)  The  fame  point  agaia  occurred  in  the  ctfe  of  Pmrrj  v.  fFeikti 
Others^  Hii.  1 747»  h,  6'  if  ,  v^hen  it  received  a  firailar  dctrfminatioa.  1 
to  trcfptft  for  brc^kia^  and  entering  the  pltiotift^s  cUlet  (namiog  tbem,|lk 
fcndantc  pleaded  that  the  cbfct  mentioned  in  the  declaratioo  were  the  ciafi 
and  freehold  of  the  defendant  fFuthen^  and  that  he  m  hit  own  right  and  ibe* 
defendants  as  his  fcr\antiand  by  hit  command  entered  &c.  The  ^lotiffn 
that  the  laid  clolesvrerc  the  dolts  foil  and  freehold  of  him  (the  ptaiatiff] 
not  the  foil  and  freehold  of  Waikin  &c  ;  concluding  to  tfaecooatiy.  T 
TepHcation  the  defendants  demurred  fpecially^  becauie  it  contained  a  U 
whith  it  ought  not  to  have  contained  ,  becaufe  the  traverfc  and  tndBoeiM 
it  were  nought ;  and  becaufe  t^e  replication  ooght  to  have  concluded  «i 
averment,  and  not  to  the  country — And  after  argument  by  Belfitid  Sojl 
the  defendants  and  Skinner  King*t  Serjt.  for  the  plaintiff,  the  C«urt  reotfB 
the  cafe  of  Lambert  v.  Str aether  gave  judgment  for  the  plaintifif.  MS.  I 
Ch.  J. 

(^)  It  was  probably  an  inceneck  note  of  this  cafe  that  induced  Mr.  1.  Kfl 
make  the  obiervation  i^hich  he  did  in  Martin  v.  Kefierfn^  i  AI.jBU^a 
(where  the  defendant  demurred  to  a  declaration  in  trefpai's  becaufe  the  ph 
had  not  named  the  clofes  in  the  declaration)  namely,  that  io  this  cafe  I 
Cb.  J.held  *'  that  the  plaintiff  was  not  at  liberty  to  declare  genetaOy,  fe 
m«ke  it  ncccflary  to  plead  the  common  bar,  and  reply  it  by  a  aewaiKgiiffl 
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Bennett  againft  Robert  Reeve  and m.  149.2. 

Five  Others.  Nov.  zyih. 


following  opinion  of  the  Court  was  given  by        Common 

,  Lord  Chief  Jiiiticc.     "  Replevin;  For  that  belongs  to 
idants  on  the  28th  of  Siptimber  1737  at  the  parifli  ^^^^l*^ '*o<*- 
in  the  county  of  Sor^er/et  m  a  place  called  Somer^^^^^^^ 
3k  the  cattle,  viz    fixty-four   fheep  of  Robirt uacy  vt  ia-^ 
lad  detained  them  &c.     Damage  40/.  *=*^^°^  ^® 

^^    ^  common  apo 

ptndantas 

lefendants  judify  the  taking  as  bailiflsof  RicharJwcUu to, 
Jfq.  and  fay  that  the  place  called  Somir  Liaze^^^^'^^^^ 
c  is  and  at  the  time  when  £fc  was  a  certain  wade  ^^^er^ore 
pafture  containing  by  edimation  on6  hundred  common 
land  lying  and  being  at  MarJt  aforefaid ;  and  JPP^^"*}*°^ 
laid  Richard  Fownes  long  before  and  at  the  time  calmed  for 
:  was  and  flill  is  feifed  in  his  demefne  as  of  fee  offo  many 
le  faid  waftc  or  great  pafture  where  &c,  and  t>c- ^^^^^^^  ""^ 
5  faid  fixty-four  (heep  at  the  time  when  &c  were  ploughed 
id  wafte  or  great  pafture  depftfturing  on  the  grafs  manure  the 
re   growing  and|  treading  down  the  foil  there  [J^^J  *^*" 
g  damage  there  to  the  faid  Richard  Fownes  they 
Robert  Reevi  &c  as  bailifis  lo  the  faid  Richard A^'^^-  Abr. 
veil  acknowledge  the  taking  of  the  faid  fixty-four|*3^P*^' 
the  place  where  &c>  the  faid  (heep  fo  being  in 
wade  &c  fo  depaduring  £fc ;  and  this  they  are 
►  verify;  wherefore  they  pray  judgment  and  a 
f  the  (heep  and  their  damages,  &c. 

laintifF  pleads  in  bar  to  the  avowry,  that  long  be- 
time  when  &c  and  ar  the  time  when  &c  one 
^iggs  was  and  yet  is  feifed  of  one  acre  of  land  of 
figr  with  the  appurtenances  lying  a>id  being  in 
f  in  the  parifh  of  IVedmore  in  the  count  v  afore  faid 
mefne  as  of  fee,  and  that  he  the  faid  Philip  Biggs 
lis  anceftors  and  all  thofe  whofe  edate  the  faid' 
ad  in  the  faid  acre  of  land  time  out  of  mind  have 
ufed  and  been  accudomcd  to  have  and  ufe  for 
md  themfelves  his  and  their  farmers  tenants  and 
lants  of  the  faid  acre  of  land  of  Old  Aufttr  com^ 

0^2  mon 
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1740.     mon  of  pafturc  in  the  faid  place  called  S^mn  U 

v-^^v*^^  wherein  &c  for  all  iheir  commonable  cattle  tveryj 

BvMKrrr  g^j  ^^  ^\\  times  of  the  year  as  appendant  to  the  faid« 

K«^  and  the  faid  Philip  Biggs  being  fo  feifcd  of  the  faidi 
long  before  the  faid  time  when  &c  to  wit  on  the  4tl 
Nqvember  1 2  1V>  3.  by  Iiis  deed  of  indenture  fealed  \ 
his  feal  for  the  confideration  therein  mentioned  did  ff 
and  demife  all  that  the  faid  acre  of  land  to  one  2 
Thomas  his  executors  adminiflrators  and  afligos  i 
thenceforth  for  and  during  and  until  the  full  end  andl 
of  ninety-nine  years  if  JVilUam  Anne  and  Ewtn  fon 
daughter  of  the  faid  Evan  (the  father)  or  any  ord 
of  them  ihould  fo  long  live,  as  in  and  by  the  faid  in 
ture  &c  ;  by  virtue  of  which  faid  ^rant  the  faid  Evn 
father  afterwards  and  before  the  faid  time  when  &c 
tercd  on  the  faid  acre  and  was  poflefled,  and  beic 
pofleflfed  afterwards  and  before  the  faid  timie  whea 
by  hb  deed  of  indenture  fealed  with  his  Tea!  bearing 
the  20ih  of  ^^r/7i724  for  the  confideration  therein  n 
tioned  did  grant  and  demife  unto  Robert  Bennett  his> 
cutors  £fc  one  yard  parcel  of  the  faid  one  acre  of  Ian 
Old  Aufler  for  and  during  all  the  reft  and  refidue  d 
faiJ  term  of  ninety-nine  years  &c  aV  by  the  faid  imiM 
&c;  by  virtue  of  which  faid  lad  grant  «nd  deniifis 
faid  Robert  Bennett,  the  father  of  the  plaastiff,  afierv 
and  before  the  time  when  &c  entered  into  the  faid 
\ard  parcel  of  the  faid  one  acre,  and  was  pofTcflfedthe 
and  being  fo  poflefled  afterwards  and  before  the  faidi 
when  &c  made  his  lad  will  and  teAament  in  writing 

on  the day  of  in  the  year         ■,  and  the 

condituted  and  appointed  the  plalniiff  his  fon  his  fole< 
cutor,  and  afterwards  and  before  the  (aid  time  when 

to  wit  on  the day  of ^ in  the  year 

aforefaid  died  poflefled  of  the  faid  yard  parcel  of  the 
acre  ;  after  whofe  death  ti.e  faid  R.  Bennett  the  plaii 
took  upon  himfcif  the  burden  and  execution  of  the 
will,  ar^d  before  the  time  when  &c  cn:ered  into  the 
one  yard  parcel  of  the  faid  acre  of  land  and  wtis  and  J 
poflcff.d  thereof ;  and  the  faid  Roberta  the  plaintiff}^ 
that  the  faid  IFilliam  Thomas  and  Evan  Thomas  foraol 
faid  £t/^;2  the  father  and  each  of  them  are  now  living; 
that  the  ^zxd  Robert  xhc  plainiiff  being  poflcfTed  of  the 
cne  yard  parcel  x)f  the  faid  acre  of  land  to  which 
common  of  f  adure  afore  fuid  in  Somer  Leafc  is  appcadii 

afore 
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rclaid  did  before  the  taking  of  the  faid  cattle  to  wit  on    1  yj.o. 

28th  of  Seftemiir  1737  put  the  faid  cattle,  being  thev^^v-s^ 
per  catile  of  the  faid  it#^/r/ B/ji»///,  the  plaintifi^  in-  **»>!*" 
ind  upon  the  faid   place  called  Somer  Leaze  in  which    Kt?^. 

to  ufe  his  faid  common  there  and  feed  and  eat  the 
Is  and  herbage  then  and  there  growing,  as  it  was  law- 
for  him  to  do,  and  the  faid  Robert  Rtive  and  the  other 
bndams  afterwards  on  the  faid  28th  of  SipUmhtr  1737 
he  faid  place  in  which  ^c  took  the  faid  cattle  of  the 
I  R§hfri  BiMMttt  the  plaintiff  viz.  the  faid  fixty-four 
rp  then  and  there  feeding  and  ufihg  the  faid  common 
I  then  nnjuAly  detained  &c ;  and  this  he  is  ready  to  ve- 
\  wherefore  he  prays  judgment  and  his  damages  Arc; 
I  brings  into  coun  the  letters  teftamentary  &c. 

rhe  defendants  reply ^  and  protefting  that  the  faid 
Uif  Biggs  &c  had  no  fuch  right  of  connrmon  as  is  fet 
th  in  the  plea  as  appendant  to  the  faid  acre,  they  fay 
t  the  laid  fheep  in  the  declaration  mentioned  at  or  be- 
e  the  time  of  putting  the  fame  into  the  faid  place  called 
9fr  Liozi  in  which  &c  were  not  nor  was  any  or  either 
them  levant  and  couchant  in  and  upon  the  faid  one 
rd  hnd  parcel  Arc;  and  this  they  are  ready  to  verify, 
i  pray  judgment  and  a  return,  &c  as  before. 

The  plaintiff  demurs  to  this  replication,  and  fiiews  for 
afe  that  the  plea  aforefaid  pleaded  by  way  of  reply,  and 
e  matter  therein  contained,  is  not  iiTuable,  nor  doth  it 
infcfs  avoid  or  deny  the  plaintiff's  plea  above  pleaded 

P- 

The  defendants  join  in  demurrer. 

The  cafe  comes  before  the  court  (a)  oh  this  demurrer 
Fthe  plaintiff  to  the  defendants*  replication. 

And  the  (inglo  qucftion  is  whether  levancy  and  cou- 
hincy  is  incident  to  common  appendant  as  it  is  admitted 
ft  be  to  common  appurtenant ;  for  if  it  be  incident  to 


(«)  Itsppean  that  thit  cife  was  twice  argtied  *,  the  firft  time  on  the  lad  of 
hwndit  1739  by  Gappt^  Scrjt.  for  the  pl^intif,  and  Draper  SeTJt.  for  the 
rfndMs;  the  (eumd  time  by  iVynnt  Scrjt.  for  the  former  ami  BwrnettY»\x^% 
Jij^SH  1^  litter  on  the  lothof  May  1 740. 

fommoR 
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1 740.    common  appendant,  tfaen  the  replication  puts  ainat< 

v^^v-^O  matter  in  iiTue,  and  confequcntly  the  demurrer  ii  noi 

Bennkit  good.     Befides,  if  this  be  fo,  judgment  nouft  be  fo^  tha 

aiaitfji    defendants  for  another  reafon,  becaufe  the  plaintiffhtf 

confcfled  by  his  demurrer  that  the  (beep  were  not  leffflK, 

and  couchant  on  the  premifes. 

Whether  this  levancy  and  couchancy  ought  to  haiOi 
been  pleaded  by  the  plaintiff  or  not  we  need  not  deter-] 
mine  at  prefent,  becaufe  this  point  may  perhaps  be  a  littbj 
more  doubtful  \  and  as  it  is  infifted  on  by  the  replicatiQ%J 
if  it  be  material,  for  the  rcafons  I  have  before  ipentioncil 
that  is  fufficient  to  over-rule  the  demurrer. 

Several  other   little  objeSions  were  likewife  taken 
the  plaintiff's  plea  in  bar,  which  I  (hall  take  no  notioBj 
of,  becaufe  they  feemed  to  be  of  no  great  weight. 

But  the  finglc  queftion  that  we  (hall  confider  is  wl 
ther  in  the  cafe  of  common  appendant,  as  well  as^ 
mon  appurtenant,  the  cattle  ought  to  be  IcTant  and 
chant ;  and  this  could  never  have  admitted  of  a  doubt 
the   nature  pf  common  appendant  had  been  thoroi 
confidcred  and  well  underflood.     But  the  doubt 
only  from  a  midake  of  the  nature  and  original  of 
mon  appendant.     For  it  was  faid  by  the  counfel  for  tl 
plaintiflFs,  and  fome  books  were  cited  for  that  puq 
that  the  tenants  of  arable  land  were  obliged  to  plough  tl 
land  of  their  lords,  and  that,  as  by  their  tenure  theyn 
keep  cattle  for  that  purpofe,  it  was  therefore  incident 
their  eflates  that  they  (hould  have  common  for  fuch 
tie  in  the  waftes  of  their  lords. 

But  this  notiofi  is  neither  founded  in  law  or  reafi 
and  when  it  comes  to  be  confidered  is  attended  with  ^ 
abfurdities.  It  is  true  mdeed  that  common  appendtf^ 
only  belongs  to  arable  land,  as  is  exprefsly  faid  in  C9.IA 
1 22.  a.  &c  (a)y  and  it  is  fo  neceflfarily  incident  to  it  thitit 
cannot  be  fevered.  And  therefore  if  the  land  be  divided' 
never  fo  often,  every  little  parcel  is  entitled  to  coouiNii 

[a)  Sec  tlfo  i5  Hen,  8.  4.  «.  ^A  1 5. 

appcodiifc , 
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ndtnf,  (as  it  is  claimed  in  the  prcfcnt  cafe  only  for  a     1740. 
of  land)     And  this  (hews  the  abfurdity  of  the  notion  ^..-... 
I  before  mentioned,  bccaufe  if  that  were  fo,  every  Bsiniirr 
who  has  a  y^rd  of  land  to  which  common  append-    ^i^^ft 
leloags  would  be  obliged  to  keep  a  team  of  horfes  or      "^'' 
I  to  plough  his  lord's  land  and  would  have  a  i^ght  of 
mon  for  them  in  the  lord's  waflc.     But  that  this  is 
he  reafon  of  common  appendant  appears  alfo  from 
that  a  man  may  have  common  appendant  for  heifers 
Iheep,  which  are  ol  no  ufe  in  ploughing,  but  are  of 
t  ufe  in  manuring  the  land.     And  fo  it  is  exprefsty 
in  I  RoL  Ahr.  397.  and  fccmed  to  ,be  admitted  by 
:ounfcl  for  the  plaintiff;  arid  it  was  ncceflary  for 
k  fo  to  do,  the  common  daim.ed  ki^j  the  plaintiff  in 
ircfent  cafe  being  for  (heep. 

he  reafon  therefore  for  common  appendant  appears 
s  this,  that  as  the  tenant  would  neceflarily  have  occa- 
for  cattle,  not  only  to  plough  but  likewife  to  manure 
wn  land,  he  muft  have  fome  place  tp  keep  fuch  cat- 
1  whild  the  corn  is  growing  on  his  own  arable  land^ 
therefore  of  common  right  (if  the  lord  had  any 
e)  he  Blight  put  his  cattle  there  when  they  could  not 
n  his  own  arable  land.  This  is  a  fenfible  and  intel- 
le  reafon  for  this  cuftom,  and  is  faid  to  be  the  reafon 
9.  Lit.  122.  a.  And  this  being  admitted  to  be  fo,  it 
an  end  to  the  prcfent  qucdion.  For  from  hence  it 
lin  that  the  tenant  can  only  have  a  right  of  common 
fuch  cattle  as  are  levant  and  couchant  on  his  eAate, 
is,  for  fuch  (a)  and  fo  many  as  he  has  occafion  for 
lough  and  manure  his  land  in  proportion  to  the  quan- 
thereof.  And  if  he  hai  a  right  of  common  for  no 
e,  no  abfurdity  will  follow,  let  the  land  be  divided 
:r  fo  often  and  into  never  fuch  fmall  parcels  :  whereas 
lie  prefent-cafe  it  is  abfurd  and  unjuft  on  the  face  of  it 
:  a  perfon,  who  has  but  one  yard  of  land,  fhoulJhaye 
ghl  of  common  for  fixty-four  flieep. 

Phis  being  the  nature  of  common  appendant,  it  is 
D  that  a  man  cannot  have  a  right  of  common  append- 
for  aay  cattle  but  fuch  as  are  wanted  either  to  plough 
manure  his  land.     And  it  is  as  plain  likewife  that  he 

0  Aad  iherefBre  a  plea,  claiming  common  appcncUot  fir  all  kind*  9/ 
h  cannol  be  fupporicd.     37  Bin,  6.  34. 

cannot 


BiVMirr 

RltVE. 


MICHAELMAS  TERM»  14  Gp.Q.    Cf.  ' 

cannot  for  pattic  which  he  borrows,  unlef^  he  makeufeof 
them  all  the  year  to  plough  or  manure  his  land. 

Having  thus  ihewn  the  nature  of  common  appendantt 
the  prefent  cafe  is  (I  think)  fo  very  plain  that  \  opei 
hardly  mention  any  authorities  to  fupport  it. 

But  as  fome  perfons  are  of  opinion  that  if  a  eafiplia 
never  ib  plain  it  ought  to  be  fupported  by  authorhips,  I 
fliall  take  notice  that  this  is  exprefsly  faid  to  be  law  ia 
Tyrringham*s  cafe,  4  Co.  36,  ^.»  and  that  common  ap* 
pendant  is  only  for  fuch  cattle  as  are  levant  and  couchfBf 
on  the  land ;  and  the  reafons  there  given  for  it  areroiKJi 
the  fame  as  I  have  already  laid  down,  and  therefore  I  (M 
not  repeat  them.    The  fame  is  likewife  held  in  i  ^ 
j/br.  39S ;  and  there  are  feveral  cafes  out  of  the  Ycir 
Books  cited  there  for  that  purj)ore.     There  were  like* 
wife  feveral  other  cafes  cited  on  the  part  of  the  defend* 
ants  out  of  Cr§.  Jmc.j  Palnur^  Livii^x^  V^t^n  f^i 
but  I  forbqir  to  mention  them,  becaufe  on  looking  wlf 
them  they  are  all  fo  very  obfcurely  reported  that  it  iiiNl 
poflible  to  fay  whether  th^  common  there  ini|ue&| 
^ere  common  appendant  or  appurtenant^  which  an^  {199 
quently  confounded  in  the  books  ^  and  therefore  (  4| 
not  at  all  rely  on  the  authority  of  thofe  cafes,  nordoci 
the  prefent  cafe  want  it. 

There  are  indeed  fome  cafes  in  the  old  book;,  and  foM 
of  them  were  cited  on  the  part  of  the  plaintiff,  wbioi 
fpeak  of  commop  fans  nombre,  and  which  feem  to  implj 
tnat  levancy  and  couchancy  is  only  ncce0iary  in  \hc  aSf 
of  common  appurtenant,  and  not  in  the  cafe  of  conupoi^ 
appendant,  but  the  notion  of  common  fans  nombre,  ill 
the  latitude  in  which  it  was  formerly  Mndcr(bod,  Imi 
been  long  fince  exploded,  and  it  can  have  no  ratiooil 
meaning  but  in  contradiftin£tion  to  ftinted  common  whcff 
a  man  has  a  right  only  to  put  in  fuch  a  particular  numkc 
or  cattle. 

But  to  fay  that  a  ^an  who  has  but  one  yard  of  ItiA 
as  in  the  prefent  cafe,  (hall  have  a  liberty  of  oomiDoa 
right  (as  common  appendant  is)  of  putting  in  asniaaf 
cattle  as  he  pleafes  upon  his  lord's  wafte  though  coofil^■ 
ing  of  nutAy  thoufand  acres,  without  any  regard  to  ^ 

leviiict 
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qr  snd  couchancy,  is  To  very  wild  n  notion  that  I     1740« 
er  it  could  ever   be  entertained  by  any  one  who  v.^^-v-^^ 
;ht  twice.     The   writ  of  admeafuremcnt  and  the  M^wiirinr 
of  approvement  by  the  lord  both  like  wife  plainly    f^l^^ 
tkft  there  is  nothing  in  this  notion.     For  how  can 
|e  admeafured  which  h^th  no  bounds  ?  Or  how  can 
i^Vd,  wh^n  he  approves,  leave  fufficient  common  for 
oaats,  if  they  have  a  right  to  put  iu  as  mafiy  cattle 
{/  pleafe  i 

m 

M  fay  no  more  in  a  cafe  that  I  take  to  be  fo  very 
bat  that  we  are  ail  of  opinion  that  the  plaintifPs  de- 
tr  rnuft  be  overrruledji  and  that  judgment  muA  be 
for  the  defendants/'    ' 

.I.S8   411  Attorney  againfl    Traherh    and   FnHar. 

EtTY.  No*.*!.*. 

IIS  was  an  adipn  of  aflault  and  battery  and  falfe  inv  wgen  either 
prifonroent,  laid  in  Middlefex^  by  an  attachment  ofo^.^n* 
lege}  to  which  the  defendants  pleaded  a  joint  p'^a^i^i,^^^ 
lification^  in  which  it  was  alledged  that  Trabern  wasfanceoft 
f  the  prodors  of  the  Univerfity  of  O^^rV,  and  that"«*^tn"* 
way  keeper  pf  the  gaol  there  ;  that  the  plaintiff  was^^^,^^ 
flitting  diforders  in  the  night-tjme  within  the  pre- parlance. 
I  of  the  Univerfity,  wherefore  T^a^trn  as  prodor  ~^^^'*".*" 
^bended  him  and  committed  him  tothecuflody  of  thcpj^^^" 
'  defendant,  as  he  lawfully  might  by  the  charters  whctberW 
ed  to  the  Univerfity  and  by  the  laws  and  ftatutcb  of  ^^.''^'^T  * 
iune ;  traverfing  being  guilty  of  the  ftid  trrfpafs  &c  c^nufiwcc  of 
^a«/4^/r  or  clfewhcre  out  of  the  precinds  pf  ihcthecaar«^ 
criity.  S^         < 

^  Burnet  346. 

le  plaintiflF admitted  the  privileges  of  the  U(iivcrfity  6p<s.  uhI 
hat  Xrahfrm  was  proSor  &c,  but  replied  that  the  idc-  5  vin.  Alw, 
tnri  of  their  own  wrong  and  without  the  rcfidue  of  59oS.C. 

apfe  by  them  alleged  in  their  pica  aflauhed  and  im- 
ncd  him  ^c. 

jforc  a  rejoinder  was  put  in,  the  Chancellor  &c  of 
Jaiverfity  claimed  conuf^nce  of  the  caufe  (a)  \  after 

their 

TIk  dfUn^wateaUred  ia  thefoQowing  mamer  (1)  % 

«*  MUhattmmg 

I  If  fbtciam  be  not  fo  made,  it  cannot  be  allowed.    Ltajir^j  v.  Smithy 

'f  4P^ 
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1740.    their  claim  had  been  argued  at  the  bar,  the  Court  took 
*— v~-^  t  me  to  confidcr  of  it,  and  on  this  day  tbc  jut'gmentof  \ 
^■"r**"    t!ic  Court  was  given  as  follows  by 


'*  Michaelmai  term  in  the  i  ^th  year  of  King  Ge§rgt  the  Second.   Kimrf  ' 

men  by  ihcl'c  picfcutfithat  we  C^ir/r/ Larlofitfrraii  Chancellor  ot  the  Univafif  j 
cf  Oxford  have  made  and  appointed  and  in  our  place  put  sod  by  tbefc  ptleiM 
do  mukc  appoint  aod  in  our  place  put  Hinry  IViltkH  and  KitUUs  CtiUii$  ' 
(Gentlemen  and  cither  of  them  our  true  and  lawful  attomics  jointly  cod  (evcn%  | 
for  xn  and  in  our  n.;me  and  llead  to  demand  aflc  claim  and  defend  all4Bdfii|ih 
kr  the  liberties  and  privileges  of  the  faid  Univcrfity,  and  efpedally  tockinai 
riemand  to  huve  at;  well  the  conufi.nce  of  a  certain  at^ion  cf  trefpfJ*  dcpeadi^ 
in  his  Majdly's  Court  of  Common  Pleas  at  fVtJiminfi^r  between  Prntl  Wth 
Gentleman  one  of  the  r.ttornici  of  the  laid  Court  plaintift*  aod  JEihutrdTrt' 
hern  clerk  and  Charles  Eih  defendants,  vhich  faid  defendants  fcrc  privScfll 
pen'ons  of  jdie  faid  Univerfity,  as  of  all  and  iingular  pleas  pUtints  and  dW 
whatfoever  (maihem  felony  and  freehold  only  exteft)  where  t  fcholarcroAv 
privileged  pcffon  of  the  faid  Univerfity  is  one  of  the  parties  in  the  Conit  of  ii 
Uoivcrfity  aforefaid  to  be  held  before  us  (he  laid  ChiuBceUbror  conmitfvjV 
dqmty  for  the  time  being,  r.nd  alfo  |o  claim  demand  and  defend  aO  iM^d 
manner  of  liberties  and  privileges  of  the  Uoivdlity  aforeiaid  for  any  perfoawte* 
focver riehtly  and  lawtully  privileged;  dated  under  the  feel  of  the  office tf 
Chancellor  of  the  Univerfity  of  Oxftrd  the  28th  day  ot  'Junt  in  the  istfayoitf 
the  reign  of  our  Sovereign  Lord  George  the  Second  by  the  Grace  of  Go^rf 
Great  Britain  France  and  Ireland  King  defender  of  the  Feith,«6cc,  ut  ■ 
the  year  of  OUT  Lord  1 739. 

Klfewhere  a^  it  appears  uf  lall  Trinity  term  upon  the  Roll  it  is  tbuicoall«i 
Atiddlefex  to  wit  Edward  Trdhern  clerk  and  Charles  httj  were  tXCuhdm 
(ho-c  followed  the  dcclaretton»  plea,  and  replication.) 

And  thereupon  atmeth  Charts  Earlof^rroA  Chancellor  of  die  Uaivd%4 
Oxford  by  Henry  IVilmot  his  attorney  above  named  to  aflc  and  claim  pnMlp 
ano  defend  all  and  fmgular  the  liberties  and  prl/ilcges(;|rhim  the  faid  ChacdK 
and  thereupon  he  prays  his  lioeity,  that  is  to  fay,  to  have  the  conuiucc  flf  Al 
pica  sforcfaid  before  him  the  laid  Char.ccllor  his  commiiTary  or  his  deputy  lo\p 
held  at  Oxford^  bccau'ehe  faith  that  the  Lord  Henrjrhc  Slhlate  KJogoi^ie. 
/and  by  his  letters  patent  in  due  form  of  law  made  alnd  under  kis  grctt  lolw 
Kngfand  fealcd  be-.:ring  date  at  Wefiminfler  the  ill  dsy  of  Afril  in  the  I4diy# 
of  bis  reign  granted  to  the  then  Chancellor  and  I'cholars  of  the  faidUiuvaii^^ 
Oxford  and  to  their  fucceffors  (amongtt  other  things)  that  the  faid  Chancdiaijj 
commiifary  or  his  deputy  and  their  fucceffors  or  the  llcward  nnder-ftewtfdi^i 
ether  Judges  of  the  laid  Chancellor  and  his  fucceffors  deputed  by  their  kMH 
feuled  under  the  leal  of  his  office  fliould  hear  and  detefmineas  «cU  all  iDV*f 
of  trefpaflfes  and  other  offences  whatfoever  as  alfo  01  milprifioBS  extcitiooi  cii*< 
fpiracies  confederacies  maintenances  falfe  allegations  accounts  connects  cod  iT' 
juries  whatfoever,  and  all  other  articles  which  might  fall  in  6ne  or 
lora  or  in  other 
£nd   comp'aints 

whatfoever  name       ,  ^  . , ^._  __^ 

cern  the  faid  late  King  himfclf  his  heirs  or  fuccetfors  (affixes  find  iftM4*\ 
freehold  only  excepted)  after  what  manner  foever  ariling  doncor  uiiilii*^^ 
(r  to  be  done  or  committed  within   the  town  of  Oxford  the  fobitbtk^ 
dred  or  county  of  Oxford  aforeiaid  or  elfewhere  within  the  kingdoBi  of  i^P'^ 
land^  as  well  at  the  fuit  of  our  Lord  the  faid  late  King  his  heirs  or  fncecftB"  ' 
at  the  fuit  of  the  party  or  othorwifc  hew  foever,  where  the  fcholarser  tbcirfc^ 
vont^  or  minilters  or  any  other  pcrfons  ^ho  ought  to  have  any  privikgeofl^ 
fiiid  L'niverfity  whom  the  faid  Chancellor  commilfary  01  hit  dqnity  or  ftdricc** 
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7/Zrx  Lord  Chief  Jufticc.     "  Tlicrc  are   tvo  points     1740 
is  cafe  ;    ift.  Whether  the    Univcrfity  of  Oxford y,.^  ^   .^ 

have    Wklle* 

T  RAH  LRN 

hoold  challenge  was  or  (houli)  be  one  of  the  prrticit,  and  that  thc>  (hotild 
tmqairc  by  fcholart  or  their  I'cnanls  or  b>  the  laity  of  the  laid  to>^o  c£ 
«r  by  olbtrs,  £nd(bould  h2vc  full  conulbDcc  and  corredion  thcrt-of  and 
licomplsints  caufes  and  matters  in  whati'ocvcr  phce  foever  M^ilhin  the 
Oxfird  01  tbe  fobuib»  thereof  or  the  pr<.4iu£tsof  the  faid  UciverTity  i» 
lid  thiak  fit.  and  execution  thereof  acc'<i'iii;)g  to  their  Itrtutcs  and  «.\il- 
according  to  the  law  of  Ergland  at  the  will  of  the  laid  ChanceUor  com* 
or  hb  <iepi2ty  arul  their  fuccclTors  fhould  do  and  make,  andlhotld  hciir 
nniseauaDd  finguiar  the  fj.iJ  articles  cauTcs  matccisand  compUnU 
B  before  excepted,)  and  (hould  have  lew  and  perceive  all  and  all  man- 
macuunents  ilfues  forfeitures  and  proHts  coming  thcrcfiom  to  the  ufe 
lit  of  the  laid  Univcrfity  by  thcrnftlvcs  and  their  deputies  for  evci  j  fo 
■tlice  afiif;ncd  lo  hold  pleas  before  the  faid  King  cr  his  heirs  or  julticc 
4>mnum  Bench  jallice  of  aflaze  judice  of  gaol  delivery  or  keeper  of 
:  oc  jullice  of  fervantt  lab'iure:?  and  artiHccrs  or  other  juHicc  or  judge 
tr  fleward  or  mailhal  or  clerk  of  die  marktt  of  the  houfchold  of  the 
King  Henry  the  Sth  orhii  heirs O'cniV  mayor  bailiff  cr  other  ofHccr  or 
of  the  faid  late  King  or  hi^  hiir^  whatfoevir  Oiould  in  any  Ibrt  intcnncd- 
cming  facb  plca»  quarrels  contracts  ai  tides  caufcs  metttiK  or  other  thing* 
Of  concerning  any  of  them  (except  .is  bt.forc  excepted)  done  or  to  be 
iic  liid  town  of  Oxford  \hc  fuburbs  or  precin^^s  thereof  or  clfe where 
c  kingdom  of  £.ngltiKd^  neither  in  the  prefcnce  nor  abfcnce  of  the  faid 
2;  or  his  heirs  ;  and  if  the  fame  julVices  or  other  mir.illcrspf  the  faid 
I  or  &ny  of  them  in  the  prefcnce  or  abfence  of  the  faid  ktc  King  or  hiti 
aid  for  the  future  prefume  to  inquire  intermeddle  or  take  any  conufince 
n  concerning  any  of  the  premiic?  (except  as  before  eyctptcd),  the  farrc 
jid  other  minitlcrt  and  officers  aforefuidon  the  ceitif^catc  nctiHcLtion  rr 
ion  of  tbe  Chancellor  of  the  Univcrfity  aforefaid  viho  fliould  be  for  the 
iog  or  commilfary  or  his  deputy  (hould  fupci'edc  fuch  inqulfit'.ci  an>1 
'^or  proccf^  and  all  executions  to  He  lad  thereon  v.hatl'ocver,  and  Ihould 
of  any  further  in  any  fort  intermeddle  nor  put  the  party  to  anfwer  t^ere- 
ibre  them,  but  that  the  party  aforefaid  only  before  the  Chancellor  and  his 
t  their  commilfary  or  deputy  thercoi'  (hculd  be  chaHifed  and  punifhed  ia 
'TeTaid,  ar  by  the  fame  Icttcn  patent  more  ft  lly  appearcth.  And  the  faid 
lor  farther  faith  that  by  a  cutaio  2f\  in  the  Pailiament  of  the  L::d7 
M  late  Qnecn  o^ hng  fard^^cun  and  holden  at  fj^ejimirfter  in  the  count v 
fX^^xonthe  id  day  of  April  \n\\\c  13th  year  of  her  rc'gn  (airiongit 
.ac%)  it  was  enacted  by  (he  iMithniitv  of  the  faid  Parliament  that  the  faid 
acentof  the  faid  btc  king  Utnryihc  8th  the  moft  nnble  father  of  ih.« 
ecn*s  highniff  made  and  ^Tinted  to  the  faid  Chancellor  and  fchoUrs  'S 
Univcrfity  of  Oxfird^  bearing  d:.tc  on  the  faid  ill  day  of  April  in  iht 
hyearof  thercigu  of  thclaid  late  King,  and  alfo  all  other  Ltters patent 
af  tfie  progenit'trs  or  pr  dcteflor^  of  the  fud  Lady  the  Quetn  made  in 
y  corporate  of  the  faid  Uni ver fit)  of  Ojr/i«'^or  to  any  of  their  predecif- 
d*c  faid  Univcrfity  by  what'oevti  name  or  name*  the  Chancellor  matter* 
•tsn  of  the  fame  Univerfity  in  any  of  the  faid  letter?  puleot  have  been 
dat  time  named,  (hould  from  thcnccfoith  be  good  eilcctur.l  ani!  av.i'lrsH- 
iw  to  all  intents  conftruftion*  and  pu!pnfc!i  to  the  then  Chancclio;-  mniltr 
obnof  the  faid  Univerftty  r.n  1  their  fucctlfcrf  for  evermore  .ifr«.r  and  ac- 
;  to  the  fiorm  words  fectcncLi  and  tr  jc  meaning  of  every  of  ihc  f^id  Lttert 

pjteot 
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1740.    h^^^  claimed  the  coniifancc  in  time  ;  adiy.  If  chc] 
s,,^^v^^^^  claimed  it  in  timC)  whether  they  are  entitled  to  it  ii 
WiLLEt    prefcni  cafe. 

•TuAHtltll* 

patent  as  amply  felly  and  largely  fis  if  the  fame  ktten  patent  had  beeo 
verbatim  in  ihc  then  prci'tnt  a£t  of  ParlianDcnt^  toy  tbiog  to  the  coutnt] 
wift  DotwithtUnding  *,  And  further  it  was  cnAcced  by  the  iiatbority  afbiti 
the  faid  letten  patent  of  the  faid  Qnecn*8  highnc&'n  ktc  father  Kmg  Bet 
£th,  bearing  date  cs'is  before  txpidfed.  made  and  grentcd  to  the  faid  cc 
^ody  of  the  faid  Univcrfily  of  OxfirdznA  all  other  letten  patent  by  anj 
f  rogeniton  or  prcdecefTors  of  ihe  faid  Qneen'i  highncrt  tpA  all  libcrti 
chiics  iminunities  quictances  and  privileges  leets  law-dayt  and  otherlhiB| 
foevc-r  therein  expreifed  given  or  granted  to  the  feid  ChancelUr  malt 
Tcholars  of  the  faid  Univerfity  or  to  any  of  the  prcdeceiTort  by  ^hatfoerc 
the  faid  Chancellor  mallen  and  fcholcn  of  the  faid  UniverTity  in  any  ef 
kttcrs  patent  were  named  by  virtue  of  the  then  prefent  a«^  were  fraia 
forth  ratified  c(UbHfhcd  and  confirmed  unto  the  Chancellor  maften  and  J 
of  the  Univerfttiesaforclaid  and  to  their  fuccdfon  for  ever,  any  llatnte  la 
cutlom  conllruAion  or  any  otlier  thing  to  the  contrary  in  anywife  noiiril 
4ng  ;  as  by  the  fame  acl  (amongti  other  thinct)  more  fully  appeareth.  i 
laid  Chancellor  further  faith  that  the  fsid  Edvard  Tr^ifttrm  and  CMar&i 
the  day  of  the  iOTuing  out  of  the  original  v^rit  of  the  fjiid  Patti  and  at  tl 
when  the  caufes  of  a£lion  of  the  faid  Panl  accrued  and  before  that  time  a 
tinually  fince  hitherto  were  and  are  and  each  of  them  in  privileged  pofon 
laid  UniverTity,  th^t  is  to  ihy,  the  faid  Edvard  Trahtrn  was  and  bam 
arts  and  fellow  of  BrMpfn-Ksfe  Cilltge  in  the  laid  Univ^ty,  and  «m 
proctors  of  the  faid  Univerfity  dwelling  and  refiding  within  ihe  fiu4  Uf 
and  therein  matriculated,  and  the  faid  Chariot  Etty  was  and  is  a  minifta 
vant  of  the  Chancellor  maftersandtcholarsof  the  faid  Univerfity,  to  wi^ 
of  the  gaol  in  the  faid  Univeiiity  within  the  jurifdifiion  thereof;  and 
caulef  of  a£tion  fpecified  in  the  faid  declaration  of  the  faid  Paul  anCe ; 
crued  within  the  liberties  of  the  laid  Univerfity,  that  i»  to  fay,  at  Oicfm 
laid ;  and  that  the  faid  Edvtard  Trahtrn  and  Charles  Ekf  were  iumI 
iubietSt  and  ought  to  be  fummoned  and  impleaded  for  the  ti^id  canlea  aad 
in  the  faid  declaration  fpecified  before  the  Chancellor  of  the  Univeiiity  1 
hit  commilfary  or  his  deputy  and  not  clfewhere  nor  in  any  other  Conrt  wh 
And  the  faid  Chancellor  (hith  that  he  the  faid  Chancellor  his  commtflai 
deputy  of  the  Univerfity  of  Oxfird  aforefaid  and  all  his  ^ledeccffM 
ceilorsof  thefatd  Univerfity  for  the  time  being  their  commiiTaiici  ar 
everfince  the  making  of  the  letters  patent  aforel'oid  always  hitherto  havi 
conofance  of  all  pleas  aforefaid  (except  aa  before  excepted)  concerning  «r  t 
in  any  manner  any  mailer  or  fCholar  of  (he  Univerfity  afbrefiiid  for  the  tin 
or  their  fervants  or  any  common  minillei-  of  the  Univerfity  aforefiud  or  a 
(eged  peribn  of  the  faid  Univerfity  ;  and  this  the  faid  Chancellor  is  ready  tie 
wherefore  the  faid  Chancellor  prays  the  liberty  aforefaid  and  connfanceof 
plea  in  the  faid  couit  of  our  Lord  the  King  of  the  Bench  here,  to  wit,  at  fF4 
now  between  the  laid  parties  depending  by  virtue  of  the  letten  patent  afisn 
by  force  of  the  laid  ftatute  to  be  albwed  to  him  Sec.  And  the  liud  Oaacc 
thcr  faith  that  formerly  to  wit  of  the  term  of  £<^rr  in  the  9th  year  of  the 
her  bie  Majetly  Queen  Jnm  the  then  Chancellor  of  the  faid  Univecfity  inii 
of  the  faid  Queentcrore  the  Queen  herfelf  at  IVeftmnlUr  *xi  a  cer^pji 
trefpafs  opoxile  tafe  then  depending  between  William  Rilifind  fFUBm 
Jkf  plaintmli  an>^/f /^r  Sfcntil  det'cn.iant  claimed  hl%  faid  liberties  andprivik 
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mnfcl  fpoke  only  to  the  firft  point,  becaufe  if     ijao. 

fliould  be  of  opinion  that  it  was  not  claimed  in  v^....^^..^^ 
re  was  no  oecafion  for  entering  into  the  other  Welles. 
id  wo  are  all  of  opinion  that  it  was  not  claimed     a^'V 

And   in  this  we  are  confirmed  not  only  by  t he "^^^ ***'*"' 
the  cafe  biiC  bj  fcvcral  cafes  in  which  this  point 
fo  decerrained. 

AC  that  has  been  laid  down  in  fcveral  calet  is  that 
eriity  muft  come  before  imprlance  :  whereas  in 
n  cafe  they  were  fo  far  Irom  coming  before  im- 
that  they  did  not  come  until  after  a  replication 
tendered.  And  though  it  wasfaiJ  that  the  Uni- 
ight  often  lofe  this  privilege  if  they  were  obliged 
before  imparlance  or  pica  pleaded,  we  think  the 
ind  inconvenience  would  be  much  greater  on  the 
:.  For  if  they  were  not  confined  to  the  lime  of 
zc  or  of  plea  pleaded,  they  might  as  well  come 
ne  before  judgment,  which  would  occafion  great 
uftice  and  great  expence  to  the  parties.  Bcfides, 
m  that  the  Univerfity  do  not  judge  according  to 
non  law  but  according  to  the  civil  law  ^  fo  that 
nulance  be  allowed  men's  properties  are  to  be 

'  tbe  fiud  pld  hj  virtue  of  tKc  lettert  psteat  of  the  faid  King  H^my 
.  hf  virtae  of  thelUtste  tforcfuid  lo  be  allowed  to  him  &c  ;  where- 

fiagobr  the  faid  premire*  being  infpecUd  and  fulljr  uaderltood  by 
rt  oTcbe  Hud  late  Queen  it  was  confidered  that  the  coanfacce  of  tbe 
tween  the  ftid  ffi/iimm  Riltf  and  fViiliam  AppUby  pJalmifti  and 
9St0mel/m  the  feid  Court  depending  (hould  be  allowedto  thtChan- 
iaid  Univerfity  of  Oxford  Sec  ;  ss  by  the  record  thereof  remaining 
le  bid  CDiurt  of  the  laid  late  Queen  of  the  faid  term  of  Eajier  in  the 
'  of  the  faid  bte  Queen  aforefaid  upon  th«  330th  roll  more  fully  ap- 
I  the  faid  Cbaocclloi  prayt  that  the  faid  record  of  the  faid  Eafitr  term 
1  and  ijiTpeded,  and  that  his  faid  liberty  and  conui'snce  of  the  laid  plea 
C0Vt  here  dependmg  by  virtue  of  the  letters  patent  aforefaid  and  by 
ftid  ftatute  and  die  allowance  cforcfaid  may  be  albwed  to  him  fiec  ; 
m  the  faid  Chancellor  doth  aver  that  the  faid  EJwmrd  Traherm  and 
>  mcotioocd  in  the  faid  declaration  and  the  faid  Edward  Traktm  and 
"y  meationed  in  the  laid  warrant  of  attorney  and  cl&im  above  fpecified 
e  perfoos  tod  not  other  or  diit'trcnt  perfom.    And  the  faid  Chnncclior 

ut3  court  tbe  faid  letters  pctent  of  the  faid  late  King  Htftry  the  8tn 
rett  feat  dated  the  n\  day  of  April  in  the  1 4th  year  of  his  reign ;  and 
QiMcellor  biiogt  here  into  court  tbe  exemplification  of  the  faid  a^  of 

udcr  the  great  feal  of  the  faid  Ladv  £/r«^r/A,  Qoeen  of  Grtai 
ttcd  It  fT^mt^tr  the  yih  day  qI  J^nt  in  the  ^jtL  year  of  her 


tried 
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1740.     tried  without  a  Jury  and   by  a  different  law  from  the 
^— v-*--'  law  of  the   land.     If  an  act   of  Parliament   will  grant ' 
Welle*  fuch   a  jiififiliSion,  we  cannot   help  it :  but  whenever 
Ta^Trd^  it    is   granted,    wc  ought   to   take  care  that  it    is  kept 
within   its  legal    bounds   and   claimed    in    proper  time. 
For  we  are  of  opinion  that  fuch   a  jurifdidion  being 
contrary   to    the    law    of   the   land   cannot  be   granted 
without  an  aft  of  Parliamfnt  (a)^  even  by  the  King 
himfelf  J  no  more  than  he  can  croft  a  new  Court  of 
Equity  by  letters  patent  which  it  has  always  been  held 
that  he  cannot  :  and  fo  it  was  exprefslv  faid^  in  the  cafe  of 
Pirn  V.  Manners  (b)    in  the  King*s  Benchj   which  1  fliall 
mention  by  and  by. 

If  this  were  a  new  point,  I  (hotild  think  myfe  If  obliged 

to  confider  all  the  cafes  that  were  cited  on  the  one  fide 

and  the  other,  and  to  (hew  how  far  they  arc  applicable  to 

the  prefent.    But  I  need  ;iot  do  it  now,  becaufc  this  matter 

has  been  alreadv  fo  foic*mnly  fettled  and  detrrmined  in  the 

court  of  King's  Bemh  in  th?:  cafe  of  Pern  v.  Manners  H.  II 

jIn.  upon  a  claim  of  the  Univerfity  oi  Cambridge^  whofe 

claim  as  appears  by  a  copy  of  their  charter  which  has 

been  laid  before  me   is  in  as  extenfive  words  as,  if  not 

more  extenfive  in  rcfpcS  to  the  exclufion  of  all  other  ju- 

rifdiftions  than,  the  words  in  the  charter  of  the  Univert 

ftty   of  Oxford  \  fo   that  that  cafe   is    a  cafe  in   point. 

Avii\  in  that  cafe  it  was  adjudged  by  the  whole  Court, 

after  a  long  argument   in  which  alrnofl  all  the  cafes  th^t : 

Jiave  been  now  cited  were  mentioned  and  after  great  dc-  ; 

liberation,  that  the  Univerfity  of  Cambridge  who  then  - 

claimed  their  conufunce  within  five  days  after  the  impar*  A 

lance  and  before  any  plea  pleaded  came  too  late,  for  that   \ 

they  ought  to   have  come  the  firft  day  that  there  might 

be  no  delay  of  juflice,  and  becaufe  the  conufaoce  there 

claimed  (and  it  is  the  fame  in  the  prefent  cafe)  would  ouft    < 

the  party  of  the  benefit  of  the  common  law  and  of  a  trial    \ 

by  jury  ;  and  they  relied  on  fcveral  cafes  in  the  Year 

Books,  particularly  the  6  Hen,  7,  9,  b,  and  16  H,  7« 

fo.  16.  a,  (c).     This  cafe  was   afterwards  cited  and  al-  j 

] 


lowed  to    be  good   law  in  the   cafe  of  Bakery.  Wetr* 

(«)  Vid.  Hardr.  509  ^ 

{h)  This  cafe  has  been  ft  nee  reported  in  F§rt.  Rep,  155;  end  u  aKb  (0  bf 
found  in  5  ff^in.  Abr.  $88,  pi.  11  ;  and  589,  pi.  ti.' 

(<-).Sccairo  the  Hiihop  oF  i[^'/  cafe,  1  Sid.  103;  ParJter  v,  Edrntgrdi^  t 
Shw    351;  Ltafingby  v.  i'«/M,  a  fFiJ.  ^10  ;  and  R,  v.  ^i^^  S  Arr. 

ren 


■•  J 


a  ctfc. 

ct  therefore  having  been  already  fo  folcmnly 
I  (hall  only  take  notice  of  a  cafe  or  two  which 
re  not  cited  in  the  argumem  of  Pirn  v.  Man- 
'oDC  ihat  was  rubfcqucni  to  that  cafe. 

ca(e  that  I  (hall  mention  is  the  cafe  of  ancient 
attb  83,  84,  the  cafe  o{  Marjhall  v.  AUen^ 
■  holdcn  that  a  man  may  plead  ancient  dcmcfne 
iparlance  :  but  it  is  faid  there  that  that  is  the 
Mre  it  is  fo,  and  that  ftands  upon  a  very  dif- 
ifrom  the  prefent }  for  in  the  cafe  of  ancient 
iDiit   may  not  only   plead  it  after   impar- 

tenant  in  ancient  dcmefne  may  even  rcvcrfc 
n    completed    or  a  final     judgment  given 

in  a  real  adion  by  writ  of  (>'irceii ;  and  the 
caufe  fo  long  as  the  fine  or  the  Judgment  re- 
rerfcd  the  privilrgc  is  entirely  gone,  and  tlic 
>r  ever  thereafter  pleadable  at  common  law,> 
d  be  very  hard.  But  in  the  prefent  cafe* 
'  Univerfity  fhould  come  too  late  now,  they 
lofe  the  conufance  of  the  prefent  caufr,  and 
e  their  jurifdi£tian  in  all  caufes  hereafter  ia 
a  manner  as  before. 

J  been  a  cafe  likewife  before  me  (b),  which 
J:  but  this  isallrangecafc,  and  muflceriain- 
e&  of  ijower  rather  than  of  iud^ment  1  for  it 
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was  even  before  the  charter  of  Hen,  8.  and  the  ftat 
EUz\  when  there  was  no  pretence  that  the  Umve 

Wbllk^  had  a  right  to  fuch  an  exelufive  jurifdi&ioa  i  and  cfa 

•g^infl    fore  1  lay  no  weight  upon  it. 

The  only  other  cafe  that  I  fhall  nention  is  that  of  Jh 
V.  Dr.  Stratford(a)^  which  was  in  the  Trinity  term  \ 
the  cafe  oi Pern  v.  Manners <t  and  there  the  Lord  Htn 
allowed  the  jurifdiQ-ion  of  the  Univcrfity  of  Oxford  % 
1  thall  only  juft  mention  it,  becaufc  I  gave  you  ihi 
hiftory  of  it  and  my  opinion  upon  it  at  large  when  h 
.  ciaed  by  the  counfcl  for  the  Univerfity.  And  for 
fake  of  Lord  Hartourty  who  was  as  great  a  Judg 
ttver  fat  in  Wefiminjler-Hall^  and  made  as  few  mill 
as  any  one,  1  will  not  repeat  what  I  then  faid.  I 
only  fay  thus  much  of  it  at  prefent,  as  it  was  a  judgi 
given  by  him  without  any  reafons  and  direfily  oontrfl 
the  (Irongefl  reafons  that  he  himfelf  had  laid  d6Wi 
about  a  week  before  in  the  fame  cafe,  it  is  a  cafo' 
has  no  weight  witn  me  ;  for  I  will  not  be  influence 
any  judgment  that  is  founded  either  on  fear  or  fa^oui 

Having  faid  thus  much  on  the  only  point  that 
comes  before  the  Courts  it  is  not  neceflary  to  fay  aiiy  I 
on  the  other  point  ;  bccaufe,  as  our  opinion  isf  tlilt 
Univerfity  have  not  claimed  this  cpnufaace  in  timfe, 
not  material  whether  they  were  intitled  to  it  or  notii 
prefent  cafe.  But  give  me  leave  to  fay  thusmcchi 
ir,  that  there  are  cafes  in  which  it  has  beea  adjudpT^d 
where  an  attorney  is  plainti£Fthe  privily  of  theUni 
fity  cannot  take  place  (h)  ;  becaufe  the  privilege  of  a 
nits  fuing  in  their  rcfpeSive  courts  is  by  reafon  of 
iicccflary  atrcndance  there  for  the  fake  of  juftice  aw 
l^nefit  of  all  the  people  of  England'^  and  as  they, 
been  entitled  to  this  privilege  timd  oat  of  mind,  no  c 
terof  the  King  can  take  it  away  from  them,  nor  ei^ 
Lci  of  Parliament,  unlcfs  they  are  therein  mcnti 
by  cxprcfs  words.  And  fo  it  is  exprefsly  determined 
cafe  in  Lit,  Rep.  304.,  which  is  in  refpcA  to  the  Uni 
fity  of  Oxford  and  an  attorney  of  this  eourt  5  andij  fci 
cd  on  Butfs  cafe  i  RoL  Abr.  489,  and  Lord  JkAj 

(«)  2%  ritt,  Jbr,  1 1 .  ^/.  1  )•  . 

\k)  And  the  claim  can  only  be  VEoM  in  reff  c£k  ^refimttii  mcmbOfc  ' 
t.  lang,  CUik«  %  fFUJ.  310. 
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^  L€9n.  149m  which  cafes  do  not  relate  to  the  Uai-     1740. 
les  (tf),    but  to  other  junf Jidions ;  but  the  fame  v  '^^   — #, 
ine  is  thpre  laid  down.  WiLut 

leed  not  ^ivc  mj  opinion  of  thefe  cafes,  nor  fay  how 
agree  with  them  till  the  matter  comes  Judicially  be- 
ns. But  whenever  it  does,  though  I  (hall  be  as  ten* 
f  the  privileges  of  the  Univerfity  of  Oxford  as  any 
living,  having  the  greateft  veneration  for  that 
ed  body,  yet  I  hope  I  (hall  always  as  far  as  I  can  by 
ndeavour  to  fupport  the  common  law  of  the  land  and 
excellent  method  of  trial  by  juries,  upon  which  all 
ives  liberties  and  properties  depend  ;  and  that  I  (hall 
ivour  as  far  as  I  can  to  prevent  the  encroachment  of 
Hrifdidion  whatever  that  proceeds  by  another  law 
mother  method  of  trial. 

It  at  prefent  I^  need  only  fay  thst  we  are  all  of  opi* 
that  this  conufance  is  not  clainxid  in  time,  and  ^hat 
:fore  it  muft  be  difallowed.'* 

Tte  in  LittktM  wzs  a  cafe  relating  to  the  Univerfity  of  OxfirJ^  in  which 
intiff,  an  atloniej  to  the  Coort  of  Common  Pleas,  (bed  the  daendant  4 
crof  ibe  Uoivtrfitj,  and  tbejdaim  of  conofiuice  tinm  denied. 


«N  HucGiNs  agoing  Thomas  Bambridob.    ^'^^^*  ^■ 

Feb.  1 6th 

IE  Opinion  of  the  Court  was  thus  delivered  by  v^ith  the  war- 

den of  the 

nUis,  Lord  Chief  Juftice.      «    Debt  on  a  bond,j;!jJ^^g^ 
i  28th  of  SipumbiT  1728  in  the  penalty  of  5000/.  Ufe  under  the 

Tie  defendant  prays  oyer  of  the  bond  and  condition,  I^ooct  he    ' 
ch  was  for  the  payment  of  2500/.  on  the  29th  of  Sep-  (hooid  for- 
Ir  1730  with  lawful  intercft  for  the  fame;  and  then r^«r the 
fediletten  patent  22d  July  1 2  Anne,  whereby  the  Queen  J^j^g'^  ^j^ 

intent  that 
OiUyncorcfirom  die  King  a  grant  of  the  ofBce  to  the  {hirchafcr  is  void  by  Hat.  5  and  IS 
^%>  i(  \  ihoogb  that  office  hai  been,  and  may  be,  granted  to  a  fobje£k  in  fee  ;~«nd a 
MJwo  to  fecnre  the  payment  of  fach  conlideration-money  cannot  be  enforced  in  a  coart 

■•. 

[^^'naol  fafficicnt  in  a  plea  to  an  action  «yn  fuch  a  bond  to  (late  generaUv  that  the  cafe  ii 

■■  Ibeftauitc :  the  defendant  moll  fct  ford)  in  his  plea  ia&t  to  (hew  that  th|P  cafe  is  withJA 

■awe. 

"T^exttptioaiothe  flat.  $  and6  Ejl.  6.  c  16.  that  theaA  (hall  not  extend  to  any  oRiot 

^^•"Tperfon  isfeifcdof  any  eftaieof  inheritance,  means  only  offices  of  which  yiil/iOt 

'^'■cdQfctiattiof  labcritance. 

Jl  graru' 
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1740,  1.  grsuits  the  office  of  warden  or  keeper  of  the  Fteet; 

!■  -^    mj^  the  cuftody  of  the  prtfon  and  gaol  of  the  Fleet  tb 

Hvooiat  more  particularly  defcribed^  and  feveral  meffuagei 

1|^^    lands  thereunto  belonging,  and  all  it's  profits  appuiti 

BBtDOB.  ces  &c,  to  the  plaintiff  for  life,  to  be  executed  1r 

or  his  fufficient  deputy  or  deputies  ;  and  that  bf  the 

letters  patent  Queen  Jlnm  granted  the  fame  office  i 

yibm  Huggins^  fon  of  the  plaintiff,  to  hold  to  hii 

life  in  the  fame  manner  after  the  death  furrewl 

other  determination  of  the  eflate  and  interellof  the 

tiff  therein..    That  by  virtue  of  the  faid  letters  patei 

plaintiff  was  fcifed  of  the  faid  office  &c  as  of  fee  and 

hold  for  the  term  of  his  life,  the  reverfion  belong 

his  faid  fon  for  his  life.     And  the  defendant  avers  th 

faid  office  time  out  of  mind  hath  touched  and  cone 

and  ({ill  doth  touch  and  concern  the  execution  of  jn 

and  goes  on  and  pleads  that  on  the  ad  of  Amgmfi  a 

it  was  corruptly  and  contrary  to  th^form  of  the  flat 

that  cafe  made  and  provided  bargained  and  agreed  I 

between  the  now  plaintiff  and  the  defendant  and  D 

CutUirt  Efq;  that  the  plaintiff  being  feifedoftb 

office  and  premifes,  the  reverfion  belonging  to  hb 

aforefaidj  and  the  (aid  office  being  an  office  which 

touched  and  concerned  and  (liil.doth  touch  and  o 

the  execution  of  Juftlce  as  aforefaid,  the  phintii 

Jihn  his  fon  (hbuld  furrender  and  yield  up  into  the 

of  the  King  the  faid  feveral  offices  and  premifes  flr 

all  their  e(late  and  intereft  therein  together  ^ with  tt 

letters  patent  to  be  cancelled,  <*  for  the  intent  aoc 

pofe  that  the  plaintiff  (hould  procure  a  grant  of  tl 

office  from  the  King  to  the  defendant  tiuring  his  lifi 

alfo  a  grant  thereof  from  the  King  to  Dowgall  [l 

life)  from  the  determination  of  the  edate  fo  to  beff 

to  the  defendant,  and  that  the  defendant  in  coniidc 

thereof  (hould  pay  the  plaintiff  2500/.  on  the  agth  0 

umber  1730  with  lawful  interell  for  the  fame  frc 

281  h  of  Sipttmbif  1728,  and  for  fecuring  payment 

of  (hould  by  his   writing  obligatory  to   be  feale 

his  feal  and  to  bear  dare  the  28th  of  Septimhir  i;| 

knowledge  himfelt  to  be  bound  to  the  plaintiff  in  ; 

with  condition  for  the  payment  of  2500/,,  with  fi 

tereft  as  aforefaid,  and  that  the  faid  D§ugaU  Ihoil 

.  to  the  p.aintiff  the  further  ium  of  2300/.'* 
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The  defeodut  further  pleads  that  in  performante  of  ijaq^  x, 
9  fiud  comipc  bargain  and  agreement  the  plaintiiFandv^.pv'^ 
^ftn  on  the  14th  of  Auguft  2  Gi§.  2.  by  deed  under  Hvooim 
A  leak  iarolled  on  the  isth,  redting  the  faid  letters  ^^'^ 
tair«  did  and  each  of  them  did  furrender  and  yield  up  ulidok. 
» faid  oflfice  &c  and  the  faid  letters  patent  to  be  can- 
Ipd,  which  faid  furrender  the  King  did  then  accept ; 
i  tkat  the  defendant  in  performance  of  the  faid  corrupt 
iwoientv  and  after  the  faid  furrender,  &c,  did  by  the 
i  deed  now  brought  into  court  become  bound  to  the 
iMtiff  in  manner  and  form  as  by  the  faid  wrhing 
tagte  into  court  is  alleged  with  the  condition  thereun* 
rwritten*  The  defendant  further  pleads  that  his  pre- 
ill  Maieftr  afterwards,  viz.  on  the  30th  of  Septimbir  2 
liu  !•  by  his  letters  patent  under  his  great  feal,  bearing 
le  00  that  day,  for  nimfelf  his  heirs  and  fucceflbrs  gave 
f  mnted  to  the  defendant  the  faid  office  &c  (defcrib- 
Inem  as  before)  with  all  the  fees  profits  &c  there- 
M  belonging,  to  hold  the  fame  to  the  defendant  for 
rafe,  to  be  executed  by  him  or  his  fufficient  deputy  or 
piKies,  in  as  ample  a  manner  as  the  plaintiff  or  any  for- 
k^  warden  held  and  enjoyed  the  fame  ;  aad  that  by  the 
|K  letters  patent  the  office  b  in  the  fame  manner 
to  Dougmll  Cutbhirt  for  life  after  the  death  or 
determination  of  the  efiate  and  intereftof  the  de- 
tlierein,  which  letters  patent  purfuant  to  a  pro- 
therein  were  afterwards  in  the  Micbaelmas  term  fol- 
inrolled  in  this  court.  And  the  defendant  avers 
that  the  (aid  grant  of  the  faid  offices  and  other  the 
iles  by  the  faid  letters  patent  made  to  the  defendant 
Dmgmll  was  made  to  them  as  aforefaid  by  the  pro- 
of the  plaintiff" and  according  to  the  faid  corrupt 
and  agreement;  whereupon  he  faith  that  the  faid 
in  the  declaration  mentioned  brought  into  court 
M  aforefaid  and  for  the  caufe  aforefaid  is  contrary 
form  of  the  ftatute,  and  void  in  law ;  and  this  he 

er  to  verify  Arc ;  and  avers  that  the  faid  office  con- 
be  execution  of  juftice,  and  that  the  office  granted 
letters  patent  and  the  office  concerning  which  the 
fcpfUiLul  was  made  with  the  plaintiff  are  the  fame  office 
%\  and  fo  prap  ju<%mem. 

The  phuntiff  demun  generally,  and  the  defendant  joins 

i  dtmurrer. 

R  2  Thii 
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1740^  I.       This  is  a  cafe  uppn  the  (hitute  5  &  6  Ed>  6«  c.  16.  < 
v^^rv^w^  the  argument  ftf^  of  thtscs^ufe  two  things  wereidiil 
H«o?"f«  on  by  the  plaintiff  to  (hew  that  the  (kfendant's  plea  1 
^Vwi-    not  good } 


BftlDOti 


id,  That  this  is  not  an  office  within  theffatute^  be 
one  of  thote  that  are  excepted  out  of  it. 

adiy,  Thar  if  it  were  an  office  within  the  (latiite, 
that  the  defendant  hath  not  fet  forth  enough  ifl  hii  ] 
to  bring  his  caQ;  within  the  ftatute. 

It  was  admitted  that  this  is  an  office  which  cona 
the  execution  of  juftice^  and  that  therefore  it  is  Wi 
the  general  words  of  the  ftatute  5  &  6  £d.  6.  e, 
againft  buying  and  falling  offices,  on  which  flatute 
quedion  arifes.  Nor  could  this  be  denied  in  the  ai 
ment,  becaufc  it  is  fevcral  tmts  averred  in  the  plea  n 
fo,  and  confcquently  is  confcfled  by  the  general  'den 
rer.  But  what  was  relied  on  by  the  plaintiff,  as  to 
firfl  point,  is  an  exception  in  the  aBt^  which  is  in  d 
words;  fed;  4.  ^*  Provided  always  that  this  aft  or 
thing  herein  contained  (hall  not  inanywifc  extend  to 
x>ffice  or  offices,  whereof  an  vperfon  or  perfons  is  or; 
be  fcifed^of  any  eftate  of  inheritance."  And  it  ms 
filled  that  this  is  an  office  of  inheritance  in  thecro 
and  that  thoueh  it  is  granted  only  to  the  defendant  for 
yet  that  the  King  may  grant  it  in  fee  ;  that  it  hath.l 
feveral  times  fo  granted}  and  that  therefore  it  is  »i 
the  exception. 

To  make  out  this  fad  that  it  is  an  office  of  i 
tance,  and  that  it   ha'ih  been  f^ranted  by  the  Kisj 
fee,  were  cited  the  ftatute  8  Ar  gff^.^.c.  27./ ■ 
II  ;  3  Liv.  288,  and   fome  other  books;  and  n 
fure  this  cannot  be  denied.      And   this   muft  be 
meaning    (if  there    be  any  meaning)    of  what  is 
obiter  in  the  cafe  of  Blankard  v.  GaUy^  reported 
Afn^.  2i5^c,  that  no  gaoler  is  excepted  oot  of' 
flatute  but  the  maiflial  of  the   King's  Bench  wit 
warden  of.  the  Fleet,  the  inheritance  of  which  «■ 
was  (I  fuppofe)  at  that  time,  or  at  leaft  taken M 
granted   to  a  fubjeS,  other  wife   there  was*  no  ow 

X 

(a)  This  cafe  was  argued  in  ihc  BL^tr  term  preceding  by  Mmth^ 
tbcfUiotiifand  ^^ar  Serji.  for  the  dci'caddnt,  aad  t  fccoad  tixueis  ■* 
ternr.  -     • 
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lat  .they  wore  excepted  out  of  the  flatute  ot  EJ'  ly^^^  i. 
le  Sixth.  That  this  office  may  be  granted  by  the  *  /  ,^t 
fee  I  admit  i  but  xftt  queftion  is  whether^  it  be-  Hoogims 
granted  only  for  lifs,  it  is  within  the  exception  ^'^^ 
(latute.  To  prove  that  it  is  cited  for  the  plain-  imVoi. 
cafe  ol Ellis  ▼.  RndJlf^  which  is  reported  three 
limrt;  firft  in  ^Lfv.  151.  by  that  name;  three 
3  KMfi  by  the  name  of  Eilis  v.  JudU^  p.  552, 
the  name  of  Ellis-y.  Nulf§^  p.  659  and  678.  And 
I  was  (Irongiy  relied  on  (and  I  think  it  was  the  only 
X  was  cited  for  this  purpofc)  as  an  authority  in 
T  the  piaintiflF.  But  this  cafe  is  fo  imperfedly  re- 
:hat  it  is  difficult  to  know  what  to  make  of  it.  But, 
to  be  as  reported  by  LivintXy  it  is  fo  abfurd  an 
that  I  can  lay  no  weight  at  all  on  it.  The  queftion 
ceming  a  demife  for  years  of  the  bailiwick  of  the 
ind  it  was  there  faid  that  the  inheritance  being  in 
igy  though  the  queOion  waaonly  concerning  a  leafe 
rs,  it  was  a  cafe  within  the  exception  ofihe  (la- 
bpjt  this  noi  appearing  on  the  plea,  the  parties 
dered  corepleadt bat  it  might  appear  on  the  record 
I  inheritance  waa  in  the  crown  :  that  is  all  that  is 
d  in  that  book  ;  and  I  own  if  I  had  no  further 
;o  the  cafe,  it  is  an  authority  in  point  for  the  plain- 
Qt  Mr.  KibU^  in  his  firft  report  of  it,  though  he 
enlightens  any  thing,  yet  has  let  me  into  the  know- 
fa  matter  which  might  pofiibly  be  the  foundation 
»pinion  of  the, Court,  or  if  not  I  cannot  conjefiturc 
t  they  went  ;  for  he  fays  that  the  bailiwick  of  the 
ras  in  the  King  as  Duke  of  Lancafler^  and  if  fo  it 
y  was  confidered  on  the  fame  foot  as  if  the  office 
iie  inheritance  of  a  fubje£k  ;  and  in  p-659.,  where 
reported  the  opinion  of  the  Court  for  the  plaintiff 
repleader,  he  fays  that  the  office  was  held  not  to 
in  the  (latute,  becaufe  the  franchife  itfelf  was  in 
the  ^infr,  as  parcel  of  the  T^vsAc]  di  Lancaftir. 
reported  the  cafe  again  p.  678.,  but  there  it  is  fo 
igibly  reported  that  it  is  impoflible  to  make  any 
'it.  If  therefore  the  court,  as  it  feems  that  they 
Kehli^  went  on  this  diftindion  that  the  office  being 
Kinj;  as  Duke  of  Lancajtn  it  muft  be  confidered 
fame  foot  as  if  the  ijiheritance  were  in  a  fubjed, 
lay  be  fome  foundation  for  the  opinion  of  the 

Court  & 
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174O9 1.  Court ;  but  if  To,  then  it  is  no  authoritj  at  all  mt 
V  ^*  ^'  tent  cafe.  If  the  Court  did  not  go  upoA  thit,  I 
Hugo  in  hclpfajing  that  it  is  the  moftabfurd  opinion  that  c 
^^ifi  given,  and  without  departing  from  comnuMi  (eoi 
a&iDOB.  have  no  regard  to  it.  For  firft  fuch  a  conftruGdo 
almoft  overturn  the  whole  ad,  and  thb  b  oertainl 
diSa  conftrudio.  For  as  to  moft  of  the  offic 
particularly  enumerated,  as  the  auditorfliipLand  fc 
ihip  of  the  King's  honours  and  ca(lles«  and  man] 
the  inheritance  is  undoubtedly  in  the  King ;  and  1 
difficult  to  fay  to  what  offices  it  extends,  if  thb  c 
tion  were  to  take  place ;  to  many  oflioes  which 
concern  the  adminiftration  and  execution  of  jnfl 
furc  it  would  not.  Befides  this  CQnftni£kion  b 
to  common  fenfe  and  the  known  rules  of  all  exc 
for  no  one  can  be  excepted  out  of  a  ftatute  tl 
within  the  general  words  of  the  ftatute.  NoW| 
ing  to  this  conftrudion,  the  King,  if  the  inheri 
in  him,  is  a  perfon  mentioned  in  the  exceptic 
that  cannot  be  ;  becaufe  to  be  fure  there  b  no  fi 
upon  the  crown  ;  for  the  King  is  not  within  an 
iinlefs  particularly  named,  nor  can  he  forfeit  ai 
nor  can  he  be  fuppofed  to  be  guilty  of  any  00 
or  mifbehaviour.  Thb  exception  therefore  oal 
where  the  inheritance  is  in  a  fubjed.  I  fhall  tl 
fay  no  more  upon  this,  the  conftrudion  infifled  < 
fo  contrary  to  the  plain  intent  of  the  AatutCj  a 
being  only  thb  imperfed  cafe  to  fupport  it. 

* 

In  the  cafe  of  Sir  jt.  Ingram  dated  in  Cf.  Lit. 
and  cited  in  Cro,  Jac.  386,  and  in  H§t.  75,  asaot 
ed  authority,  this  notion  was  never  thought  ol 
was  the  cafe  of  the  cofferer  of  the  King's  h 
which  Sir  Rohrt  Vermon  was  poffeflfcd  by  grant! 
crown,  who  agreed  with  Sir  jt,  Ingram  for  a  fun 
ney  to  furrcnder  his  office  to  the  King /# /£#fi 
the  l^ing  i^igbt  gran^  it  to  Sir  A*  Ingram^  which  1 
accordingly.  The  cafe  was  referred  to  the  Cli 
and  feveral  of  the  juftiqes,  who  unanimoully  det 
that  that  cafe  was  within  the  (latute  of  Edward  tin 
find  Sir  J.  Ingram  loft  his  pffice,  and  they  hcM 
Lord  Co^i  fays)  that  all  promife$  bonds  and  a^ 
given  for  thcfe  purpofes  were  made  void  hj 


HILART  TERM  14  Gio.  H.  C.  P.  247 

i ill  care  very  like  the  prcfent,  as  I  /hall  take  1740,  t. 
f  and  bj,  only  the  prefeat  is  a  little  ftronger  ;  ^^^>/^^^ 
foot  only  an  intent  bitt  a  procurement  expreisly  Huoonu 
adeoofeaed.  .  '^'^ 


die  feoond  point,  that  there  is  not  fufficient 
t  fi>rth  in  the  defendant's  plea  to  bring  the  cafe 
le  farote ;  federal  cafes  likewife  were  cited, 
Ut  not  repeat  becaufe  we  admit  them  all,  ex- 
cafe  in  P,  4  Hen.  7.  fl.  g,,  which  is  fo  abfurd 
DDOt  be  law.  They  only  prove  that  when  a  man 
idvaotage  of  a  ftatute,  he  muft  fet  forth  fo  much 
las  to  ihew  that  the  cafe  is  within  the  flatute, 
Krtainly  true.  And  we  can  by  no  means  agree 
Brother  jfgar  that  to  fay  in  general,  that  it  y^at 
and  contrary  to  the  form  of  the  flatute  agreed. 
It :  but  it  mud  be  particularly  (hewn  that  thia 
agreement  as  the  (btute  has  declared  void. 

Tcfore  admit  the  rule  of  law :  but  the  quefUon 
the  fad,  whether  this  fufiiciently  appen^rs  on 
T  not.  In  order  to  this  it  will  be  proper  to  take 
at  are  the  words  of  the  ftatute  which  are  infifled 
'hieh  it  is  that  is  fet  forth  in  the  plea.  The 
the  ftatute  (aiQongft  others)  are  thefe  ;  **  If 
1  or  perfons  (hall  bargain  or  fell  any  office  or 
deputation  of  any  office  or  offices,  or  any  part 
9f  them,  or  receive,  have,  or  take  any  money 
arard  or  any  other  profit  dire£tly  or  indireSly, 
ly  promife,  agreement  covenant  bond  or  aflfur- 
;oeive  or  have  any  money  fee  reward  or  other 
ediy  or  indiredly  for  any  office,  or  offices  Arc, 
intent  that  any  perfon  (hould  have  exercife  or 
office  or  offices  &c,  which  office  or  offices  &a 
lywife  touch  or  concern  the  adminiftration  or 
of  juftice,  (and  then  it  mentions  feveral  offices 
tiar)  all  and  every  fuch  bargains  fates  promifea 
sements  covenants  and  aflurances  as  are  before 
fliall  be  void."  It  is  admitted  that  this  office 
id  concerns  the  execution  of  juftice  :  it  is  ex- 
edged  that  it  was  agreed  between  the  plaintiff 
ifendant  that  the  bond  in  queftion  fliould  be  given 
deration  that  the  plaintiff  and  his  fon  fhould  fur- 
eir  tntereft  and  eftate  in  this  office  for  the  intent 

and 


Bam- 
afti90t« 
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1740,  I.  ^^^  purpofe  that  the  j^laintiff  Ihould  procure  a  erant  of 
\^   ^...^  the  fame  to  be  made  to  the  defendant  for  his  Itie  i  tint 

Hugo  IMS  this  bond  was  accordingly  given  for  the  eonfideratioa 
'il'u^'  aforcfaid  ;  that  the  platntiif  and  his  fon  furrendered  their  ^ 
BMDOB*  eflate  and  intcrcfl  in  the  office  accotding  to  their  agree-  ' 
ment ;  that  the  office  thereupon  was  granted  tp  the  de- 
fendant ;  and  that  fuch  grant  was  made  to  him  bT  the 
procurement  of  the  plaintiff  and  according  to  the  faid  op^ 
rupt  agreement  :  and  all  this  is  confelFcd  by  the  plaintin  ^ 
demurrer.  If  the  office  had  been  only  furrendered  kj 
the  plaintiff  to  the  intent  that  the  defendant  might  hm 
the  office,  and  the  plea  had  faid  npthing  mor€»  it  iti 
been  within  the  exprefs  words  of  the  ftatute  $  and  the 
cafe  of  Sir  jt.  Ingram  before  mentioned,  which  goaoe 
farther,  is  an  exprefs  authority  in  point  to  this  purpo&. 
But  the  prefent  cafe  goes  farther  ;  and  it  is  alleged  alfe- 
that  the  plaintiff  was  to  procure  a  grant  of  the  offioe  Iti 
the  defendant,  and  that  he  did  procure  it  acoordingljij 
fo  that  I  think  there  can  be  no  doubt  but  he  has  broi '' 
his  cafe  within  the  exprefs  words  of  the  ftatute. 

We  are  therefore  all  of  opinion  that  neither  of  the 
jeSions  taken  by  the  plaintiff  is  of  any  weight*  and 
judgment  muft  be  given  for  the  defendant  {a)**^ 

(m)  Stt  the  cefe  of  Lajfn£  v.  PktM,  p^^  Trin,  18  6e  19  G«r.  l. 
c«Ua  there  rd  cned  to. 


George  Johnson  againji  John  Wilson. 

T.  14  fi«  15  X  HE  opinion  of  the  Court  was  thus  delivered  by 

juncitih.  JVilles^  Lord  Chief  Juftice.  **  Covenant.  ItCanBt 
Several te-  ^^  "pon  amotion  in  arreft  of  judgment  after  a  verdiB^^ 
luints  ID  and  has  been  fpoken  to  feveral  times  by  Burnttt  Strk* 
Sg"'o    ""^  Draper  Serjt.  for  the  plaintiff  and  J&##//#  Serjt.  M 

make  par-    the  defendant. 

titioQ  of  their 

land,  covenanted  by  deed  to  pay  their  refpe^ive  (harei  of  the  forvey  and  illoliiicnl^  mtfi^, 
cbide  by  the  award  of  certain  avbitratori  es  to  the  allotments  ;  the  arbitraton  alktted  lltfllk 
in  ieveralty  but  did  not  dirtcV  aay  deeds  of  conveytoce  to  be  executed  to  Veil  the  dbptf 
in  the  refpeaive  owners ;— held  that  for  this  dcfea  the  award  was  ImuI,  and  dat  vaSS 
could  be  maintained  on  the  covenant  for  not  pa  forming  the  award^  dmuch  ^  cofiHiii 
were  refpeaively  liable  on  the  covenant  for  non-payment  of  the  cxpencenf  &  fcncf  btttk 

—No  partition  of  land  can  now  be  made  without  deed. 

—Where  feveral  perfons  covenant  feveralty  in  rcTpca  ^f  a  joint  intticft,  ^  cofcaotiijrfi 
notwithdanding  the  words  com  qnolibet  eornm.  •  •     t 

7  Mod.  345.  oft.  ed.  16  Yin.  Abr.  aai.  pi.  8.  not.  S.  C. 


Djr  tne  name  oi  tnc  wjarja  ana  hhmk  or  lyar- 
j  in  coir.mon  and  undivjiicd  (o  the  lofa  and  pre- 
le  owners  thereof,  ani,t  that  for  remedying  (he 
enicnce  the  fcveral  owners  thereof,  to  wit,  the 
!  defendant  and  twelve  others  therein  named 

that  a  partition  and  divifion  fliould  be  made  of 
rt  ofthefaid  undivided  preniifes  as  the  cotn- 
TT  arbitrators  in  fuch  deed  named  or  the  furvi- 
TO  fliould  think  tit ;  and  alfo  recites  (inter  alia) 
rcral  owners  had  lately  laid  out  fcveral  funis  of 
>roportion  to  their  fcvcral  clbtes  and  interefis 
nd  mokri^  a  fence  and  bank  for  keeping  out  the 

which  bank  was  agreed  to   be  fupporled  and 

the  fevcral  owners  of  the  faid  undivided  prc- 
oporiion  to  their  refpe£tivc  ctlatcs  and  inler- 
I  was  thereby  covenanted  and  agreed  between 
:rally,  and  not  Jointly,  nor  one  for  another  or 
s  of  another  oi  thenii  but  each  and  every  of 
lis  and  their  own  a£b  only,  thai  they  would  fc- 
imit  fland  to  abide  and  perform  fuch  award  or- 
Igmcnt  for  dividing &c.  the  faid  undivided  piece 

according  to  their  refpedivc  interclls  as  five 
erein  named  or  the  furvivors  of  them  Ihould 
award,  fo  as  fuch  award  fhould  be  declared 

writing  indented  under  their  hands  and  feats  on 
the  firft  oiOiielitr  next  enTuing  t!ie  date  of  the 

and  that  they  would  confcnt  and  agree  unto 
cry  lawful  and  reifunabic  a3  matter  and  thing 

the  faid  arbiti;ators  or  the  furvivors  of  them 
thoueht  fit  and  neccflarr  towards  the  prrfc&iDC 
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1741.  owners  In  fcveralty,  and  that  the  faid  ownen  flioald  pty 
^  ■^^■■^  their  full  and  rateable  parts  and.  proportions  of  all  lucb 
joHMKoji  fums  as  had  been  expended  or  fliould  be  expended  for  or 
WiLMii.  concerning  furveying  and  allotting  the  premifet  oroooH 
pleting  and  confirming:  the  (aid  award  or  maintaining  and 
defending  the  faid  divifion,  all  which  fums  fliould  be  paid 
from  time  to  time  into  the  hands  o{y§fepb  Craggs  Nh 
cboias  Jahn/on  and  George  Jobnfon  (the  plaintifl^  or  feme 
or  one  of  them  ;  and  it  was  likewife  agreed  by  the  faid 
deed  that  the  faid  fence  or  fea  bank  lately  eroded ihodd 
be  by  the  faid  arbitrators  confirmed  to  be  repaired  and  j 
kept  up  at  the  charges  of  the  faid  refpedive  owners  and  ; 
their  heirs  in  proportion  to  their  refpe£kive  eftates  and  ^ 
interefts  in  the  (aid  undivided  premifes ;  and  for  the  per- 
formance of  the  covenants  in  the  (aid  deed  they  fevenlly 
bound  thcmfelves  their  heirs  &c.  to  each  other  ia  the 
penal  fum  of  300/.  \ 

The  declaration  then  fet  forth  an  award  in  writing  ia-  , 
dented,  made  by  tlie  arbitrators  under  their  hands  and  \ 
feats  on  the  29th  of  September  1738,  by  which  they  al<  \ 
lotted  feveral  parts  of  the  faid  undivided  piece  of  groonf^ 
to  the  feveral  owners  thereof,  and  (inter  alia}  theytl^  1 
lotted  to  the  defendant  Jojhna  IVhitebeai  and  ipki  j 
JVeemes  their  heirs  and  aifigns  in  full  fatisfadion  of  their  1 
cAates  and  interefis  in  the  (aid  undivided  premi(es  twea-.  ^ 
ty-two  acres  of  ground,  bounded  as  is  de(cribed  in  the  \ 
award  and  declaration  ;  and  thefe  three  are  ordered  bf  1 
the  faid  award  to  maintain  in  refped  of  their  faid  allol^  \ 
ment  all  that  fence  on  the  north  fide  thereof  dividing  ths  "y 
fame  from  the  allotment  of  Anne  Holt^  and  all  that  wal  \ 
or  fence  dividing  the  fame  from  the  faid  old  fea  banbto*  ^ 
wards  the  eaft.  By  the  faid  award  there  is  {allotted  to  ' 
Tbomas  Lackenhjy  another  of  the  owners,  five  acres  for 
his  (hare,  bounded  as  is  therein  defcribed  and  (itoated  -■ 
without  the  faid  new  fence  or  fea  bank ;  and  the  arbitn-  . 
tmT%  awarded  that  the  faid  Tbemas  Laekenhy  his.  heirs  and 
afiigns  (hould  for  ever  afterwards  be  acquitted  and  difr  ; 
charged  from  all  charges  and  reparations  for  or  about  ike 
faid  new  fence  or  fea  bank,  any  agreement  entered  ioM  ^ 
to  the  contrary  thereof  in  any  wife  notwithflandiogi  adi  ^ 
that  the  faid  Tbomas  Ldckenby  (hould  with  all  convenietf  j 
fpeed  hedge  oflF  his  faid  allotment  &c  from  the  left  ef  ^ 
the  premifes.  And  by  the  faid  award  were  allotted  totbn 
plaintiE  Gearge  Jobnfon^  thirteen  acres^  bounded  as  '^ 
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herein  deicribed,  in  full  fatisfaSion  of  his  lliare  of  the  174Y; 
aid  undivided  premifes.  And  the  faid  arbitrators  fur-  ^^^^v^^^ 
her  awarded  that  the  faid  new  fence  or  fea  bank  (hould  Jo"f^*. 
RTith  all  conYcnient  fpeed  be  fuflSciently  repaired  &c,  and  wiiioib 
lot  only  the  charges  and  expences  of  working  and  finifh- 
ing*  the  fame  &c  but  likewife  the  charges  and  expences  of 
repairing  and  maintaining  the  faid  new  fea  bank  &c  froin 
dme  to  time  (hould  for  ever  afterwards  be  paid  and  dif- 
diarged  by  the  faid  fevcral  parties  to  the  faid  deed  (other 
than  and  except  the  faid  Thomas  Laehnby  Arc)  according 
to  their  refpedive  eftates  and  intererts,  and  that  the  repa- 
ration of  the  faid  bank  &cfrom  time  to  time  Hiould  be 
left  to  the  management  and  diroretion  of  the  faid  Jofipb 
Cr§ggg  Niibihs  Jobnftm  and  Katberim  Jehnfin^  three  of 
the  owners,  and  their  heirs  or  anv  two  of  them«  And  the 
aibitTators  ordered  that  the  rendue  of  the  faid  common 
ftould  from  time  to  time  be  held  and  enjoyed  in  common 
brail  the  parties  to  the  faid  deed  (other  than  the  faid 
tlMjHi^  Lufkinby)  according  to  their  rcfpeSive  efhtes 
ad  interefls  therein.  And  laftiy  they  awarded  that  the 
ttd parties  fliould  from  time  to  time  on  requcft  made  by 
ihe  laid  Jofipb  Cram  Nichtlas  Johnjon  and  the  plaintifF, 
er  feme  or  oneofjthem,  well  and  truly  pay  and  contri- 
fcnte  their  rateable  and  proportionable  parts  and  (hares  of 
f^ph  fiuna  of  money  cpfts  and  charges  as  had  been  ex- 
Mded  or  Aould  thereafter  be  expended  touching  the 
nnFeyjog  allotting  ai)d  fetting  forth  the  premifes,  or 
JMoaging  completing  and  jcftablifhing  the  faid  award  or 
ddSendiiu;  and  maints^ini^g  the  faid  partition,  into  (he 
]bndi  ofthe  faid  three  perfons  or  fonie  or  ope  of  thein. 

The  plaintiff  averred  that  he  had  well  and  truly  ob- 
ierved  and  always  been  ready  to  perform  the  faid  award ; 
Wl  afiigned  three  breaches  in  the  defendant^ 

iff.  That  he  and  Jofliua  WhtUhoai  zxid  I/ahl  fP^ame^ 
kd  not  nor  had  any  of  them  made  any  hedge  or  fence  to 
dhideihe  faid  twenty-two  acres  allotted  to  them,  ac« 
hording  to  the  form  and  effeA  of  the  faid  award,  but  had 
M||e£ted  fo  to  do,  contrary  to  the  form  and  effed  ofthe 
Kd  covenant  ofthe  faid  defendant  fo  made  with  the  faid 
lUuiff  as  aforefaid. 

■  ■  • 

adiy.  That  foon  after  the  making  ofthe  faid  award  the 
^^i)pe  fnryeyori  did  repair  and  make  the  faid  qpw  fence  or 

fea 
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1 741.     fea  bank,  and  the  charges  and  expences  of  finifliing  tli0 

,v^-^v<«%^  Tame  amounted  to  a  certain  fum.  to  wit,  to  the  fum  of 

■'"""iS*  ^4'*   ^'''    whereof  the   defendant  had    notice  and  wn 

Wiu^  rcqucfted  by  the  faid  three  furveyors  Jtfipb  Craggs  Ni* 

€bola$  JobnfoH  and  JST.  yobnfon  to  pay  to  them  hb  flurc 

and  proportion  of  the  faid  charges  &c.  according  to  hii 

eftate  and  intereft  therein,  but  he  did  not  pay  tne  (am 

to  them  or  any  of  them  according  to  the  form  and  eSA 

of  the  faid  award,  but'rcfufed  fo  to  do,  cootrarj  to  tb 

form  and  eSc&  of  his  covenant  &c. 

3dly,  That  divers  fums,  amounting  in  the  whole  to 
certain  fum,  to  wit,  33/.  6s.  gd.  were  laid  out  and  ei 
pended  touching  and  concerning  the  furveytng  albttiii| 
and  fetting  forth  the  premifes  and  managirig  and  complet 
ing  the  fajd  award,  of  which  the  faid  Jofipb  Craggs  IR 
ibslas  Jobnfon  and  the  plaintiff  gave  notice  to  the  defend 
ant  and  requcfted  him  to  pay  them  his  rateable  and  pn» 
portionable  Ihare  of  the  fame,  but  he  did  not  pay  tb 
fame  to  them  or  any  of  them  according  to  the  form  att 
tScdi  of  his  laid  covenant  &c,  but  negle£ted  and  rcfifet 
fo  to  do  contrary  to  the  form  and  effed  of  the  covensuKi 
iand  the  faid  defendant,  though  often  requefted,  had  nol 
kept  his  covenant  with  the  plaintiflF,  .but  had  denied  ad 
ftiil  did  deny  to  keep  the  fame,  by  which  he  faid  thath 
was  injured  and  had  damage  to  the  value  of  ioo/« 

The  defendant  let  judgment  go  by  default,  and  a  wril 
of  inquiry  was  executed  in  Nortbumberland^  where  th 
afition  was  brought  \  and  the  jury  found  damages  for  tin 
plaintiff  on  the  firfl  breach  lodj  on  the  fccond  i^«,  aiK 
on  the  third  11/.,  and  found  491.  coflsc 

It  was  infiffcd  !n  arreff  of  judgment ; 

Firft,  That  the  award  was  void,  and  that  therefbn 
the  covenants  to  perform  it  muff  bo  void  too  \ 

Secondly,  That  the  covenants  were  joint,  aiid  tlui 
therefore  all  the  parties  to  the  deed  ought  to  have  joioec 
in  the  a&ion. 

As  to  the  firft ;  it  was  agreed  by  the  Court  that  if  th 
award  were  void  the  covenants  to  perform  it  were  voi« 

too.     As  if  a  bond  be  entered  into  to  perform  the  cott 

oaflt 


ward  be  void  or  not.  I'hc  ol>jedion  to  the 
fiat  it  hath  not  direded  by  what  deeds  the  par- 
be  completed,  and  therefore  it  »  an  impcrfed 
I  which  it  has  been  anfwcred  (hat  it  is  in  iirelfa 
ttititiofi,  and  that  it  fufficicntly  ve(b  the  cflates 
ill  in  the  rcfpcdive  parties  without  any  farther 
e;  for  which  purpofc  were  cited  Lit,  S*3. 
Lit.  i66,  169.  But  LittUtan  fpcaks  only  of 
The  orher  indeed  relates  to  tenants  in  common, 
>1aiacd  iny*.  169,  where  the  words  arc  thus; 
tion  by  joint  tenants  is  not  good  without  deed, 
tlo  common  may  make  partition  by  parol,  and 
scute  the  fame  by  livery  this  is  good  and  fii(6- 
iw;  and  therefore  where  the  books  fay  that 
iti  may  make  partition  without  deed,  it  mufl  be 
f  tenants  in  common  and  executed  by  livery." 
be  goes  on  and  (hews  a  great  difference  between 
nti  tenants  in  common  and  copartners ;  fo  that 
Iwd  down  as  to  the  one  do  not  hold  as  to  the 
rhi»  wai  before  the  flatutc  29  Car,  2.  when  a 
might  be  hy  parol  j  and  the  livery,  which  is 
I,  fuppofes  that  a  feoffment  was  intended,  which 
n  have  been  a  proper  conveyance.  And  therc- 
ncc  the  flatute  of  19  Car.  2.  no  conveyance  can 
deed,  a  proper  conveyance  is  now  became  ne- 
ind  for  this  reafon  the  award  is  incomplete  and 

nis  fatd  that  an  award  may  be  good  in  part  and 

t/Al-    !in.1  fn    InK-Tiir^.    1.  mnv  ■    hi.r  hnrf^  thn 
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1 74T.  Secondly ;  as  to  the  fecond  objcdion  that  the  coYenuit 
is  joint,  and  that  therefore  the  aSion  ought  to  have  been 
a  joint  adion  brought  bv  all  the  parties  to  the  deed»  it  ii 
founded  merely  upon  this  miftake  that  the  partiei  to  the 
deed  are  joint  tenants  :  in  which  cafe  it  has  been  alwan 
holden  that  though  perfons  covenant  fcYerally  yet  if  the 
eflate  or  inrered  of  the  covenantors  be  joint  the  covemmi  I 
will  be  joint  notwithftanding  the  words  cum  quolibeteo-  ^ 
rum.  For  the  wording  of  the  covenants  cannot  mtke 
that,  which  was  before  joint  (a),  feveral ;  and  it  is  b 
expref&ly  holden  in  5/rjf^y^V  cafe,  5  C«.  18  ^.  19  «|  and 
in  Siifi.  401;  C»mb.  115  ;  and  i  Saund.  IS3;  fothit 
this  objedion  falls  to  the  ground,  the  covenantors  beinf 
undoubtedly  tenants  in  common  and  not  joint  tenants,  am 
the  covenants  being  all  feveral  f  A  J. 

Befides  the  lad  breach  is  on  a  covenant  merely  eoBit« 
eral  to  the  eftate  and  the  award  ;  for  the  parties  ought 
to  pay  the  expence  of  the  award  in  proportions,  thoq[b 
no  award  or  partition  be  made.  And  fo  it  is  like  the  cua 
of  Nntbcoti  and  Vndtrhill^  Sali.  199  (4:),  where  Aft. 
Ch.  J.  held  that  a  diftin&  feparate  and  independent  oofe- 
nant  may  be  good,  though  the  eftate  do  not  pafs  by  the' 
deed.  Nor  is  this  cafe  liable  to  the  objedion  in  the  cefe 
of  Coleman  v.  Sberwyn^  Carth.  97,  that  if  feveral  aftios 
fhould  be  permitted  the  defendant  might  have  dameges 
recovered  againft  him  two  or  thfee  times  for  the  fame 
thing.  For  here  each  man's  part  of  the  expences  maqp 
be  eafily  afcerrained,  and  the  plaintiff  will  recover  dana* 
gcs  for  no  more  than  he  has  been  obliged  to  pay  more 
than  his  (hare  by  the  defendant's  not  paying  his  fliarei 
and  by  the  fmallnefs  of  the  damages  found  it  is  plain  thM 
he  has  recovered  no  more. 

(«)  In  Manpttt  v.  Bitrredgi  aod  another,  7  Durnf,  9Sif/i  j^t.  vImc  l«t 
feveral  teiuuits  of  a  farm  agreed  with  the  fucceeding  tcn&Dt  to  refer  ccrtaio  mndi 
m  diftcrence  rcfpediog  the  farm  to  arbitration,  and  jointly  and  fcvenly  |MiMiiifti 
to  perform  the  award,  and  the  arbitrator  awarded  each  of  the  two  to  pay  tdflkil 
fum  to  the  third*  it  was  holden  that  they  ^&tj§ititfy  rdpoofibk  Car  tlvta'  ^ 
awarded  to  be  paid  by  each.    If  Icireet  covensnt  joioUy  and  fcvcaUy  at  thete-    j 
ginning  of  their  covenants  all  their  fobfe^ent  Covenenti  are  joint  nt  well  nk»'  \ 
versl,  notwithltanding  the  intervention  of  oovcnanti  on  the  part  of  the  kfo 
1  he  Duke  of  Nirthmmktrlamd  v.  £rrimgttti,  5  Dmrmf,  ^Emfi  511. 

{i>)  Where  the  covenant  it  joint  and  feveral,  in  an  zStxon.  araiml  oae  caly  Ai 
treecfa  may  be  affigned  in  the  acglcd  of  both.    Lilj^  v«  Urmju  1  &r«  ((*- 

(0  I  Lord  Rajm.  388.  S.  C. 

Boi 


•] 
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It  the  doubt  which  (luck  with  mei  and  was  the  reafon    1 741 . 
I  gSTC  no  judgment  when  the  cafe  was  put  into  the  ^^^^^^^ 
r,  WIS  that  the  plaintiflF  not  having  averred  that  he   J^"?^^ 
performed  the  corvenants  on  his  part  it  did  not  appear  >v^^^ 
he  had  received  anv  damage  by  the  defendant's  not 
Bg  paid  bis  (hare  of  the  ezpence,  becaufe  it  did  not 
sr  that  he  had  paid  any  thing  himfelf :  but  on  confi- 
tion  I  think  there  is  no  weight  in  this  objedion, 

Df  thefe  being  mutual  covenants,  the  rule  is  the  fame 
Butual  promifes,  that  the  plaintiff  need  not  aver  that 
ai  performed  his  part,  as  he  muft  have  done  if  the 
bad  been  exprefsly  the  confideration  of  the  other  (a  }. 
where  it  is  not  fo,  each  may  maintain  an  a3ion  for 
breach.  And  this  diflFerence  b  fully  eftabliihed  and 
ed  in  the  cafe  of  Tb^rpi  v.  Tberpg^  i  Lutw.  2499 
re  a  great  many  cafes  are  cited  for  this  purpofe. 
.  ai  the  defendant  has  let  judgment  go  by  default,  and 

Khave  found  fome  damages,  it  muft  be  taken  for 
now  that  the  plaintiff  has  received  damage  by  the 
adaiit*f  not  paying  his  fhtfre  of  thefe  expences. 
•  judgment  muft   be  arreftdd  as  to  the  two  firft 
Ks  (^),  and  judgment  for  the  plaintiflF  on  the  third  (c). 

I  V&d.  ooU  ID  AthirU)^  v.  Fermn,  fup.  157. 

I  Imchu ;  tlKre  wti  Mily  one  covnt. 

>  Mt.  J.  f§ritf€miA.  wm  sUeJily  but  be  coflCun€d  in  die  aborc  opinion. 

jftTKARVER,  Executor  of  B.Karver,  again/l tiim.  14  6r 

Thomas  James  (a)  ^s^cco.*. 

r^      June  lao. 
HIS  wasanaftion  upon  promifcs  made  by  the  de-iapicwfinf 
knt  to  the  plaintiff's  teftator  j  to  which  the  defendant*  writ  incd 
ided  firft  the  general  ilfue,  and  fecondly  that  the  fc-J^'y^ 

after  the 
ef aaioQafoTcy  iaorderto  fiite  theftttoteof  limitttioiB,  tt  ii  neccflary  te  aUedge  that 


haiag  tbat  llbe  party  rned  onta  capiat,  witboat  an  orifinal,  is  fofficient  f»  thitpnrpoTe. 
toailiio«yhtbe  capiasbe  retnmable  oaa  oommoa  retom-day,  and  not  on  a  day  certain  « 
dawriiaaoslyfoidabley  not  void. 


f.  N.  P,  leo,  !• ;  and  7  M§d.  348  o6(.  ed  8.  C ;  by  the  name  o£ 
rt.Jmmta  la  tk  former  and  Cmr^tr  ^.Jmma  in  the  kttcr. 

veral 
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▼eral  caafes  of  aftion  in  the  declaration  menttoned  di^ 
not  accrue  within  fix  years  next  before  the  fuing  out  o« 
the  original  writ  &c. 

The  plaintiff  replied  that  his  teftator  who  was  one  d 
the  attornics  of  this  court,  on  the  26th  of  April m  Bt^m 
term,  5  do.  2.,  fued  out  a  writ  of  privilege  againft  (In 
defendan^  ta  aofwer  him  in  a  plea  of  trefpafs  on  the  call 
on  the  morrow  of  the  Holy  Trinity  then  next,  but  tha 
the  iheriff  of  Hmfordjhin  (to  whom  it  was  dire£ked^ 
did  nothing  thereupon,  nor  did  he  fend  back  the  laii 
writ  ;  therefore  the  plaintiff's  teffator  fued  out  anothti 
writ  ^Cy.  returnable  in  tlie  then  next  Michaelmas  tera 
&c  ;  and  fo  on  twenty  other  writs  of  the  fame  kind,  fia« 
ting  them  and  the  davs  when  they  were  returnaUci  bol 
it  flared  that  neither  of  them  had  been  returned  by  the  die< 
riff,  and  it  did  not  flate  that  any  one  of  them  had  ever  bed 
delivered  to  him ;  that  before  the  return  of  the  hft  wril 
namely  on  the  28th  ofjuly  1 737  B.  Karver  (the  plaintiff'i 
tcflator)  died  ;  recently  after  whofe  death  the  plainiil 
fued  out  the  writ  (a  capias)  in  this  cafe  in  Trinity  ttxm% 
1 1  &  12  Gi9,  2.,  for  recovering  the  damages  by  reafonoj 
not  performing  the  feveral  promifes  in  the  deebration 
mentioned;  that  the  feveral  writs  of  privilege  fo  prof^ 
cuted  by  B.  Karver  in  his  lifetime  againfl  the  defeiidaBi 
were  profecoted  by  him  with  an  intent  to  have  impieadol 
the  defendant  of  and  upon  the  feveral  promifes  in  the 
cfedaration  fpecified ;  and  that  the  writ  fo  profccuted 
by  the  plaintiff  againft  the  defendant  was  profecucd 
againfl  him  with  intent  to  unpiead  htm  for  the  caufesd 
ai^ion  in  the  declaration  fpecified  and  upon  his  appoir* 
ance  to  declare  againfl  him  for  the  faid  fevcrarcarifei 
of  a3ion»  and  that  he  (the  plaintiff)  according  to  his  iuA 
intention  afterwards  on  t>cc  declared  againfl  the  defeml- 
ant  here  &c ;  with  an  averment  that  the  feveral  caufesd 
adion  accrued  within  fix  years  next  before  the  fuing  ool 
of  the  writ  of  privilege  firft  above  fpecified  by  B*Karvif 
tec. 

To  this  replication  the  defendant  demurred  fpccianjr, 
and  (hewed  for  caufe  of  demurrer  that  the  writ  of  piivilcge 
lirfl  above  fpecified  was  void  for  want  of  a  fufficieot  rettfi 
&c. 

This  c^ife  was  argued  on  the  lolh  of  May  1 740  by  A^* 
Scrjt.for  the  dcfcndant^^and  Burnttt  Serjt.  for  the  pbintifi 
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the  opinion  of  the  Court  was  now  delivered^  as  fol-    ^741. 

Karvir 

lUis,  LordCh-  J.—"  There  is  but  one  caufe  of^  ."^''^-^ 

urrer  afligned,  but  four  objedions  have  been  taken 

e  bar. 

I*  That  the  firft  writ  is  not  good,  becaufc  it  is  re- 

ible  on  a  common  return-day,  whereas  it  ought  to 

i  beep  on  a  day  certain  ;  fo  all  the  continuances  fall  to 

^und. 

ily.  That  the  firft  writ  was  never  returned,  fo  all 

MNicinuances  fall  for  the  fame  reafon. 

Uj,  That  the  capias  is  not  fufficient  ;  that  the  repli- 

Ml  ought  to  have  fet  forth  an  original. 

thly.  That  it  does  not  appear  that  the  plaintiff  took 

the  capias  as  executor,  and  fq  this  is  not  within  the 

ity  of  the  flat.  21  Jac.  i.  c.  16.  f,  4.  [a), 

Ve  are  alt  of  opinion  that  the  plaintiff  cannot  have 
;ment»  though  not  for  the  fame  reafons ;  and  therefore 
ill  begin  with  the  third  objc3ion  firft,  in  which  we  are 
igrccd. 

dly.  We  are  all  agreed  that  the  capias  is  fuffic^icnt^ 
hoot  fetting  forth  the  original ;  it  beiog  now  the  con- 

)  By  that  cknteit  it  eaaScd  that  if  jadgment  be  given  for  the  plaintiff*  and 
led  by  error,  or  the  judgment  be  airetlcd,  or  if  the  defendant  be  outlawed 
iRoadawry  b«  reverfed*  **  in  all  foch  cafes  the  paity  plaintiff  his^etrs  axe- 
locadminiftntor!,  as  the  cafe  (hall  require,  may  commence  a  new  action 
kfiom  time  to  time  mtAin  aytmr  after  fuch  judgment  reverfed  or  fuch 
ant  given  agsinft  the  plaintiflTor  outlawry  reverfed,  and  not  after.'*    But 


■  Aeequity  of  that  feckion  the  courts  have  allowed  an  executor  or  admini- 
■ivithin  a  ycsr  after  the  tdtator*s  or  intellatc*s  death  to  renew  a  fuit  com< 
Mi  by  the  teiUtor  or  intedate,  i  Litfw.  i6b  ;  tVillctx  v.  Muggins^  F»tz.i, 
\  190;  i5/r.  906.  And  in  Leth6rtdgf  v.  Chapman^  15  Fin.  jir,  103. 
Qtad  in  fFiUcix  v.  taigim,  that  indulgence  was  extended  to  fourteen 
iA«  after  the  intdtaie^  death.  So  if  there  be  any  delay  in  granting  admini' 
|&»OQaccoani  of  any  fuit  refpeCting  the  will,  the  time  may  be  extended. 
■^•Vf  906.  No  precife  time  indeed  appears  to  have  been  ^xed  :  but  ia 
K  L4i  y  faid  **  I  think  it  (honid  be  in  nature  of  journe)saccoun^,  which 
itiiaag  up  and  poifuing  of  the  old  action  in  a  reafonable  time,  which  is  to  be 
tiicd  by  the  dilcr^tion  of  tbcjullices,  6  C#.  Spencer' %  cafe.  And  by  the  fame 
litduikwhat  uor  is  not  a  recent  profecution  in  a  cafe  of  this  nature  is  to  be 
^niacd  by  the  difcretion  of  the  Court  from  the  circumllanceft  of  the  cafe : 
ttaoaVy  the  year  in  the  (latnta  is  a  good  dirc£Vion.** — Where  an  a£l  of  par- 
jBcat  fiof  dividiog  and  allotting  land^direcled  alldifputcd  claims  to  be  tried  by 
^'ped  iffoct  and  limited  the  time  for  bringing  fuch  actions  to  fix  month?,  it 
^^Menthat  an  action  bronght  within  the  time  but  which  abated  by  die  death 
■tt  dtftodaot  molt  be  revived  againft  the  heir  within  fix  mondis  sifterwards. 
"l^f.^tf/r,  C^.  738. 

S  ftant 
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1741.    ftant  courfe  of  the  Court  to  take  out  a  capias  wkbontaa 

Vm^-v'^^^  original.     That  a  latitat  is  fufficient  has  been  feieni 

Karvi*  times  determined   in  the  King's  Bench.     It  was  To  ez- 

/f  M«.    Prcftly  holdcn  in  Cullift^rd  v.  Blandford  (ii),  Crti.  ajj, 

4,  and  Daey  v.  Climbs  i  5ii.  53,;  and  in  the  cafe  tf 

HolUfter  V.  CoulfoHy  P,  9  G/tf.  2.  no  where  reportal^ 

('^^.     And  yet  that  is  not  the  firfl  procefs  ;  for  a  hdttil^ 

as  much  prefuppofes  a  bill  of  Middltfix  as  a  capiai  pr  ^ 

fuppofcs  an  original.     And  according  to  the  reafoa 

theic  cafes  it  was  exprcfsly  adjudged   in  this  court 

3  Gio.  2.  in   Lithbridge  adminiftrator  of  Richarb 

Chapman  and  wife  that  a  capias  in  this  court  was  faf 

cnt,  without  fetting  out  the  original  ^  a  cafe  ezadlj  ft' 

rallel  to  this,  but  not  to  be  found  on  the  rolkj  )k\ 

having  been  brought  in. 

4thly,  In  this  likewife  we  agree  that  the  capiil 
taken  out  by  him  as  executor.     It  is  faid  in  the  begim 
of  the  declaration  that   the  plaintiff  brings  this  aaJM 
executor ;  and  then  it  is  faid  that  the  faid  H. 
took  out  a  capias  ;  and  it  is  alleged  that  the  capias  was 
procefs  in  this  fuit,  in  which  the  defendant  ap| 
and  on  which  the  plaintiff*  declared. 

id,  As  to  the  firft  point  Mr.  J.  Fortefcui  A.  ii 
opinion  that,  this  procefs  being  erroneous,  ail  the  cor 
nuances  founded  upon  it  arc  void.     But  we  three  {c)\ 
of  opinion  that  it  is  only  voidable,  and  not  void;  aodi 
therefore  if  it  had  been  returned,  it  would  have  ftf 
ported  the  continuances.     That  it   is  voidable,  and 
voidy  and  that  the  fheriff  is  obliged  to  return  it, 
holdcn  in  Poph.  205' ;  and  that  is  a   ilronger  cafe 
this,  bccaufc  there  the  capias  was  returnable  on  a 
non  juridicus,  namely,  on  jfllStuls-Daj.     If thcK 
the  iheriff  had  rerurned  this  writ,  wc  think  it  had 
well  enough. 

2dly,  As  to  the  fccond  objefition  :  Mr.  J.  F9rt^ 
^  //,  is  of  opinion  that  the  writ  need  not  be  returned; 

to  be  fure  it  was  fo  adjudged  in  this  court  in  the  cafej 
Kinfiy  V  Heyward^  reported  in  i   Lutw,    256  and 
But  even  there  Mr.  J.  BUncowe  was  of  another  op 

(a)  The  judgment  io  which  cafe  was  affirmed  in  the  Exchequer-Qaflk^l 
error  brought  i   i  Ltrd  Raym.  78. 


(h)  Since  reported  in  i  S;r.  5^0. 

(f )  irtllet  Ld/Ch.  J.i  Mr.  J.  fV.  Fcrttfcue  i 


':uid  Mr.  J.  Pgrhr, 
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id  the  reafon  on  which  the  other  Judges  went  was  that     174.1. 

41  not  appear  in  that  cafe  whether  the  firft  writ  were  v^i^^^-^L/ 

toned  or  not ;  they  faid  they  would  intend  that  it  was  Karvek. 

tamed  unlefs  the  contrary  were  fliewn  on  the  other     «/^i^ 

t   But  that  cannot  be  intended  in  the  prefcnt  cafe,    J^***** 

QoTe  it  is  not  even  alleged  that  the  writ  was  ever  de- 

tred  to  the  flieriff',  and  it  is  exprefsly  alleged  that  the 

6rif  never  returned  it.    And  eren  this  refolution  of  this 

wt  though  founded  oh  ftronger  circumdances  than  ap- 

irinthe  prefent  cafe  was  afterwards  reverfed  in  the 

Vt  of  Kuig*s  Bench,  where  it  was  elprefsly  holden 

(the  plaintiff  ought  to  plead  that  he  had  delivered  the 

Mo  the  iheriff,  and  that  it  was  returned  (a)  ;  and 

t  jodgment  was  affirmed  in  the  Houfe  of  Lords  on  the 

of  Afaj^  1702.     There  is  alfo  another  cafe  exaSIy  to 

fimc  purpofe  in  i  Lutw.  279,  280,  Brenton  6r  Ux. 

^bjfe\  where  the  fame  judgment  was  given  in  B,  R. 

tod  (as  it  b  faid)  for  the  fame  reafons  as  in  the 
^i  Kinfej  V.  Hajward.  Thefe  cafes  feem  to  be 
ied  on  the  r^fons  given,  and  the  rules  laid  down, 
mr«r's  cafe  6  A.  ic,  which  though  laid  down  in 
&  to  journeys  accompts  yet  hold  equally  ftrong  in 
krcfent  cafe.  And  it  appears  by  the  cafe  of  Green  v. 
r/,  B.  R.   13  Jn.  Salk-  421,  which  is  after  both 

cafes  that  the  method  now  is  to  return  non  eft  in- 
is  on  the  firft  writ,  and  then  to  continue  {c)  the  reft 
vicecoraes  non  mifit  breve. 

S  2  As 

ice  aUb  JBirrom  v.  BMingtin^  %  Ld.  Ruym.  883 ;  Atw$$d  v.  Burr,  f 
,\  and  Hmrris  v.  WMlffri^  6  />.'  CfE.  61 7.  But  where  an  action  mult 
l^witkinifarce  montbt,  it  is  fufiicicnt  for  the  plaintiff  to  prove  e  latitat 
i  %itfabi  the  time  and  fan  declaration  withia  a  year  afterwards,  without 
itretarned.     Parfinsv.  -Kiftg*  yD.&£  6, 


the  judgment  given  in  C* 

•■  w.  BMiugt§H^  %  Ld  Raym.  880.  it  wai  belden  (contrary  to  the 
of  Mr.  J.  AfvriT)  that  an  a^bn  of  alTumpiit  could  not  be  confidercd  as  a 
icioa  of  an  a£tion  coaunenced  by  a  writ  of  claufum  frcgit  facd  out  within 
>  ai  to  prevent  the  llatute  of  limitations  attaching.    So  in  Smith  one  8ec 
OT,  3  2>.  ^£.  66a.  it  was  ruled  that  an  aiuchmcnt  of  privilege  could 
f**^^*****  as  a   continuation  of  an    a£lion  commenced  by  the    fame 
by  a  bill  of  MiddUfext  to  avoid  the  llatute  of  limitations;      But 
'   MiJdUfm  V.   Fn-iet,    it   wai  decided    that  an  ac\ion  by  original 
by   an   admioiilratiix  within   fix  years  after    the  caufe   of  a«Itioa 
wooid  enable  the  adminidratrix  and  her  hufband  (whom  (he  after- 
mried)  to  recover  in  an  action  by  bill  by  both,  nQtwithllandinr  a  plea  of 
lie  of  limitations.     **  Br§drricA  Lord  vifcount  MiddUfn  v.  Ftrhttand 
Error  ta  die  Exchequer-Chamber.    On  the  pleadings  the  cafe  was  thb. 
lad  Eii%m  bis  wife,  adminillratrix  (^  J»hn  Ccvckmaker  her  late  hufband, 
ibdr  bill  in  the  King^s  Btach  againd  the  defendant  (the  plaintiff  in  error) 
ics  bbd  oat  by  the  intdUtc.    The  defendant  pleaded  non  affumpfit ;  and 

<I08 


For  it  is  (Irange  to  me  how  a  writ  can  be  cootiniH 
was  never  returned.  And  befides  it  v/ould  begrei 
convenient  if  a  plaintiff  might  fuc  out  a  writ,  and 
in  his  pocket  for  fix  years  together,  of  which  the  c 
ant  could  not  polTibly  have  any  notice,  and  then  i 
in  this  manner  and  continue  it  down,,  to  avoid  the 
of  limitations. 

But  we  are  all,  though  for  different  reaibns, 
nion  that  judgment  mull  be  for  the  defendant  («}• 

non  cfTampfil  infrp.  fex  annos.  The  plaintiffs  replied  that  EA'za^  wha 
fl".  on  the  id  o\' January  i8  Get.  %,  brought  her  origioal. writ,  and  bcfi 
turn  (he  married  Fcrits^  and  Lhey  recently  afterwards  i^thjammmy  \ 
exhibited  their  bill  agcinll  the  dcfcniiimt.  The  defiQpdanC  rejoined  li 
married  T.  Jekyll^  who  was  alive  on  the  5th  of  y»irr,  the  time  of  ifloii 
gioal.  The  plaintiffs  furrcjoincd,  &nd  tendered  an  iifue  ;  to  wUch  die 
demurred. 

Upon  judgment  given  for  the  plaintiff  in  the  King*t  Bench (i)  with 
gument,  a  writ  of  error  was  brought  in  the  Kxchequer-Chamber  ;  «4m 

Ford  for  the  plaintiff  in  error  argued  that  the  fuit  was  abated  by  ma 
voluntary  act  of  the  party.  That  the  lUt.  11  Jac,  i.  c.  itf.yi  4.W1 
peace  for  the  fecurity  of  property,  and  ought  not  to  be  extended  by  cm 
I  Lev.  31.  I  Lutno.  %6i  \  6  C».  9,  10.  Befidet  a  fuit  commenced  fa 
not  be  continueii  by  original. 

For  the  defendants  in  error,  it  was  infifled  that  there  wai  no  difooi 
That  the  new  luit  was  brought  within  a  reafonable  time,  nameJy  « 
terms,  whereas  it  has  been  bolden  that  a  year  is  a  reafonable  time. 
V.  Kinfiy^  1  Lutw.  156;  I  LJ,  Rajm.  431;  ^  if|/9.  476.  That  I 
of  liniiiatiun;!  Oo?ht  not  to  receive  a  literal  but  an  equitable  cooftn 
Saund.  1  ao;  2  Mod.  j  i  ;  and  i  Lev.  31.  As  to  the  coirtmenceoM 
fuit  by  original  and  the  fuit  aftei  wards  by  bill,  the  reafon  for  it  is  erid 
thf*  rit^f'nilrat  wii«  in  culloHv  nf  the  marfhp.L   and  heinv  in  fuch  collodv 
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htCEVALL  Hutchinson  afrainji  William 

o  T.  14&  ic 

Sturces.  G.  1. 

Friday, 

[H.  14  Geo.  II.    Rol.  444.]  J««<^  i»th. 

jEBT  on  a  bond  for  8/.  given  by  the  defendant  to  the  ^^^^  ^^^ 
plaintiflF,  one  of  the  bearers  of  the  virges  of  the^^^^^  ^^*  *' 
l^s  hoafehoid,  and  an  officer  and  minifter  of  the  King's  debt  on  bond 
tof  his  palace  at  TViftminfteri  dated  the  2<th  of "?  ^^ '"^^ 

1 7 An  J         J        ^  :>  oft,  unlclsit 

*74^*  be  on  a  bond 

le  defendant  pleaded  th^at  the  plaintiff  was  indebted  the  payment 
:  defendant  in  jo/.  for  work  and  labour  &:c,  in  io/.^"^°"5y' 
x)ds  fold  and  delivered  &c,  and  in   5/.  for  money  qucntVa 
jid  received  Arc,  amounting  in  the  whole  to  the  fum  bail-bond 
5I.,  which   exceeds  the  debt  of  the   plaintiff,  ^^"^f*""^  J*j 
i  the  defendant  offered  to  fct  off  &c  according  tp  the  ihat^cch"  " 

e  &C.      .  — Nor  can 

fuch  a  bond 

jc  plaintiff  prayed  that  the  condition  of  the  bondo^lccrof  the 
t  be  inrolled,  and  then  demurred  to  the  defendant's  palace  court) 
The  condition  of  the  bond  was  for  the  appearance  Jcr  ihcfiat'^* 
DanielbcfoTG  the  Judges  of  the  King's  Court  of  his  ao.z  c.  ai. 
cat  Wijlminflir  at  the  next  Court  of  the  King  of  his  ^o  an  aaion 
e  to  be  holden  at  at  Scuthwark  in  the  county  of  ^"TX  aSi\hat 
riday  the  25th  oijuly  to  anfwer  T.  Squier  in  a  plea  officer  on  a 
:fpals  on  the  cafe,  to  his  damage  of  99J.  ^'"^p'^  ^^n- 

— But  a  bail- 

iU  cafe  was  argued  on  the  7th  of  February  1 740  bj'  bond  affign- 
U  Serit.  for  the  plaintiff,  and  J^ar  Serjt.  for  the  He-  ^^  ''y^^}  ^y^ 

•^    J  1  '    '  c     \^     n^       \  fncnft  to  the 

int ;  and  now  the  opinion  ot  the  Court  was  given  as  ^^^^y  ^^y 

W$,    by  be  let  oft*  to 

an  a£lion 

^Ues  Lord  Chief  Juflice.     "  The  qgeftion  is  whe-  th^^pJiy^j 
thefe  debts  which  the  defendant  fcts  forth  in  hisiemb.  ; 
can  be  fct  off  aeainft  the  plaintiff's  demand.     There  ^/^oj^ghj* 
two  Itatutcs  (*)  m  relation  to  tins  matter;  and  it  wiHp^j,,^y  ^j- 
Topcr  to  confide r  under  which  ftaiuic  this  falls,  and  the  bond  will 
ahe  determinations  have  already  been  in  the  conllruc-  ^*^^5*"^''*r*''* 

-  ,  •'  a*;  the  debt. 

otthcm.  Bull.  N.P; 

1 79.   s.  c» 
Tic  words  of  the  firft  ftatutc,  which  is  the  2  Qto,  2.  c, 
/.  II.,  are  ♦*  where  there  arc  i^utual  debts  between 

{m)  SceiJStfrr,  824  ;  1024,  $  ;   izjo  ;  suxd  4  Burr»  XVkU 
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1 741.    the  plaintiff  and  the  defendant*  or  if  either  party  foe  fl 

\^^^%^^Obc  fued  as  exeeutor  oradminiftrator  where  there  areM 

HuTCN-   tual  debts  between  the  teftator  or  inteflate  and  either  pa 

sfoS^ji    ^Yf  one, debt  may  be  fet  againft  the  other,  and  fuch  mi 

Stokou.  ter  may  be  given  in  evidence  on  the  general  i0u&or  pled 

ed  in  bar  as  the  nature  of  the  cafe  (hall  require  j*^  and: 

intended  to   be  given  in  evidence,  notice  ihall  be  gHi 

&c.  *   Upon  the  conftrudlon  of  this  ilatute  feverai  fM 

tions  arofe  before  the  making  of  the  flat.  8  Gf§.  2.  e*  a| 

ifly  Whether  debts  on  fimple  contrad  could  be  fcti 
in  common  cafes  againft  a  debt  on  fpeciaity ; 

2dly,  If  in  common  cafes^  whether  they  could  wbel 
an  executor  or  adminidrator  is  plaintiff ; 

And  3dly,  Whether  in  the  cafe  of  a  bond,  the  peml^ 
v^as  to  be  confidered  as  the  debt  &c. 

In  Ki/nys  v.  Bit/on  (a)'  Tn  6  Geo.  2.  in  B.  C.  it 

holden  in  the  cafe  of  an  executor  that  fimple 
debts  cannot  be  fet  off*  againft  debts  on  fpeciakieiy 
that  the  debts  muft  be  of  an  equal  nature  ;  otherwifefi 
a  conftrudion  might  occafion  a  devaftavit.  I  (bouM 
been  of  the  fame  opinion  before  the  ftat.  8  Ga.  %>% 
not  for  the  fame  rcafon.  For  if  a  ftatute  orders  it  t»\ 
foy  it  will  juftify  the  executor,  and  it  will  be  no  dei 
vit  in  him  ;  and  of  this  opinion  was  Lord  H^rdwkk'^ 
the  cafe  of  Brown  v.  Holyoak^  which  I  (hall  mentioar 
and  by.  The  true  reafon  is  that  this  was  only  fubllitftl^ 
in  the  room  of  an  adion,  to  prevent  circiiity  or  a  biBil 
equity.  It  was  therefore  held  that  you  cannot  fet  dfl 
debt  barred  by  the  ftatute  of  limitations,  becaufe  jf* 
cannot  recover  it  by  aSion.  This  judgment  was  nei* 
Tcverfcd.  And  in  the  cafe  of  Joy  v.  Robirts  in  tbeSf 
chequer  M.  6  Geo.  2.  there  was  the  fame  rcfohitiil 
But  in  the  cafe  of  Stephens  v.  Loftyn  (b)  M.6Gi9.i 
this  court  carried  if  farther,  and  held  in  the  cafe  of  tf 
a3ion  upon  a  bond  between  common  perfonsa  debtopH 
fimple  contraS  which  was  pleaded  could  not  be  fet d 
going  upon  this  rcafon  that  there  ought  to  be  the  to 
conihudion  on  every  part  of  the  aS  :  but  in  thn Itbiol 
they  were  miftakcn  ;  for  where  the  cafes  arc  diferaj 
the  conftruQion  ought  to  be  di£Ferent  too-  And  of  tlii 
ijpinion  were  the  Court  of  King's  Bench,  when  it  caiw 

t«)  8  rrn,  Mr.  561  p/,  30.  (^)  8  rin.  A6r, ^6%.  fL  |i. 

bcfen 
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»n  on  a  writ  of  error,  (a)^  and  would  have  re-  1741. 
St  judgment  but  for  another  objeSion,  the  debt  ^ — ^^^^_/ 
nog  lefs  than  the  penalty  though  more  than  the  Hutchim* 
e  by  the  condition  ;  and  this  being  a  cafe  before  /^/1m 
8  6i9.  2.  they  held»  and  I  think  very  rightly,  siotos^ 
r  the  penalty  muft  be  confidered  as  the  debt.-— 
he  cafe  of  Brown  v.  Holyoak  [b)  P.  8  Gio^  2* 
a  writ  of  error  out  of  this  court,  the  Court  of 
Qch  rcYcrfed  the  judgmentbf  this  Court  which 
mined  that  a  debt  .on  fimple  contrad  could  not 
againft  a  debt  due  ror  rent ;  and  I  think  that  the 
was  rightly  reverfcd  for  the  reafons  I  have  al- 
itioned.  In  that  cafe  Lord  Hariwicki  Caid  it 
work'  a  devadavit,  and  feemcd  a  little  to  doubt 
>uld  be  in  the  cafe  of  executors.  But  his  doubt 
red  by  the  ftatute  8  Geo.  2.  c,  24.  pafling  juft  at 
6y  that  ftatute  it  is  cnaded  that  mutual  debts 
;t  againft  each  other  either  by  being  pleaded  or 
videoce  on  the  general  iflfue,  though  fuch  debts 
sd  in  law  to  be  of  a  different  nature,  unlels  in 
re  either  of  the  (aid  debts  (hall  accrue  by  rea- 
pe&alty  in  the  bond  ^'c,  in  which  cafe  the  debt 
to  be  (ci  off  (hall  be  pleaded  in  bar,  in  which 
.11  be  (hewn  how  much  {c)  is  truly  and  juftly  due 
fide;  and  in  cafe  the  plaintiff  recovers,  judg- 
I  be  entered  for  no  more  than  is  truly  and  judly 
y  plaintiff  after  one  debt  is  fo  fet  off  againft  the 
fhis  ftatute  has  folved  all  the  difficulties  before 
d. 

this  b  not  a  bond  with  condition  for  the  payment 
r,*we  are  all  of  opinion  that  the  cafe  is  not  within 
e,  but  muft  ftand  on  the  ftat.  2  Geo.  2.  For  we  ' 
>inion  that  the  debts  pleaded  cannot  be  fet  off  m 
nt  cafe,  this  being  a  bail-bond,  and  the  plaintiff* 
:  in  his  own  right  but  in  the  nature  of  a  truftee 
r.  If  this  were  otherwife,  all  bail-bonds  might 
ed.  But  it  might  be  as  well  faid  that  when  a 
as  executor  the  defendant  may  fet  off  a  debt  due 

Va  W.  Kei  1 39;  i  Barnttrd.  338  ;  and  8  f^tn,  Jhr.  561.  pi  33. 
tM  490  ;  8  yin.  Abr.  56X.  pi  32,  and  3$  •,  and  HuU.  N.  P.  179. 
Icfc&dtDt  to  pleading  a  fet-ofF,  to  debt  oa  bond,  mud  fet  oot  the 
inc  00  the  bond  ;  and  that  avcirncnt  is  trzverfeble.  Symmipu  v. 
mrmf  9 E,6c,  \  even  ihough  laid  under  t  videlicet,  Grimto»§dv, 
y,  i0E  460. 

from 
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1 741.    from  the  pkimiffto  the  defendant  in  his  own  right,  («) 

K,^^-^/^*^  as  that  the  defendant  can  fet  off  in  the  prefent  cafe  ;  ind 

Hutch IV-  yet  that  is  contrary  not  only  to  common  fenfe  butalfoto 

''®"      the  plain  words  of  the  (latute.     If  indeed   this  had  beet 

Stuil'oii.  3  ^ond  to  the  iheriff  aflii^ned  over  to  the  ptrty  accordinc 

to  the  (latute,    we  fhouKi  have  thought  otherwifey  tiM 

that  the  penahy  muft  be  confidered  as  the  debt»  the  not 

being  a  cafe  within  the  Aatute  8  Ge0.  2.     But  the  bond 

here  being  fued  by  the  officer  himfelf,  we  are  all  of  opi« 

nion  that  the  debt  due  from  the  officer  cannot  be  fet  o( 

and  that  judgment  mud  be  for  the  plaiatiff/' 

(a)  Nor.  when  an  executor  fuesfor  a  caoTe  of  action  aiifimg  iftertfaetcftHirt 
death,  can  the  defendant  let  oflF  a  debt  due  to  him  from  tbe  teftator.  Skiftm 
V  TJuimpJ§fi,  T.  1 1  &  IX  Ge:  %,  C.  B.fufh  103  *,  and  Teiawuytr  mim^ 
ther^  executors,  v.  Lmmitj,  T.  i$  G.  3.  B,  R,  The  latter  wat » tSKarf 
covenant  for  rent,  part  of  which  became  due  in  the  te(lator''t  lifetiine,  ai 
part  fioce  his  death.  The  defendant,  at  the  trial,  bdbre  Lord  ilf«ii#/Efl(itAl 
litungs  after  Ea/iir  term  %$  G  3^.,  fet  otf  a  debt  doc  from  the  tcAaloriblta^^ 
and  the  plaintitts  were  non-fuited. 

Erfiine  moved  for  a  new  trial,  on  the  ground  that  thii  coaM  not  befttof;. 
and  cited  Ryd9ut  aflignee  v.  Brtu^k,  Csvp,  133.  ShipmOHv,  TA0mffm{l^ 
Bull.  N.  P.  180,  and  Kilvimgttn  executor  v.  Sttvenfui^  which  he  readfitttl 
note  of  Mr.  Juftice  Fates,  ^*  AfTumpfit  at  executor  for  goods  of  hn  td 
There  were  two  pleas  \  i  ft,  aon  afTumpltt  *,  idly,  a  fet-off  far  a  debcdae ! 
the  teltator  to  the  defendant.  To  this  the  plainuflF  demurred.  '  And'  r'~ 
infupporto^  the  demonfcr,  inftlted  that  the  plea  Vras  bad,  and  that  tb 
covld  not  fet -off*  a  debt  owine  to  him  by  the  teilator  in  fa^aftym  of  _^  ^ 
demand,  as  that  would  be  altering  the  courfe  of  didribution,  andbe  mi^W 
that  mean  be  paid  befoie  creditors  of  a  fuperior  nature.  Mr.5#AW/»r^G^nMl 
who  was  to  have  argued  on  the  other  fide,  mentioned  the  iUt.  %  G.  ft.c.Sfe 
/.  1 3.  Per  Curiam.  The  pica  is  clearly  bad.  This  i«  not  an  wOt'toa  f^JP^ 
that  were  in  hi«  hands  at  the  tcHator's  de'ath,  in  Which  cafe h«  might  fet-d^ M 
for  goods  he  has  taken  poffeilion  of  fince  his  decth,  in  which  cafe  to  aUsv  Al 
lct-o(f  would  be  altering  the  courfe  of  dii\riSution.  Judgment  for  thepUiliC* 

C^tfer  fhewed  caul'e  againll  the  rule  ;  here  the  executors  unite  both  ihek  de* 
mnnds;  and  this  cafe  dift'ers  from  thofe  cited.  The  balance  only  ought  II  be 
paid.  And  as  to  the  inconvenience  of  altering  the  coorle  of  adminiftn^QOi  fc 
executors  have  put  themfdvcs  in  this  (itoaU<va> 

Krjkine^  who  was  going  to  argue  in  fupport  of  the  rule,  was  Hopped  by 

Lord  Mansfield  Q\\  J .,  who  faid  he  was  latitfied  on  the  point,  on  dieiolhli 
rity  of  the  cafe  of  KilviniUn  v.  Stevenjpn,      •  -  ■  • 

llule  thMt 

■  '  I.  -n 

(1)  Sup,  103.  S.  C. 
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ILLIAM  Ward  againft  William  Creswell.  t.  14 &  15 

G.  2. 

^O  rcplcirin  for  taking  fix  boat  oars  at  Crefwell  Ha-  junTi5^ 
tufii  otherwife  Cnfwell  Boat  Landing  in  the  parifh  Tbe  right  of 

79§db§tnx  '  fift.inginthe 

'  fca  is  a  right 

here  was  an  avowry  that  the  locus  in  quo  was  the  foil  all  the King*a 
iireehold  of  the  defendant,  and  that  the  goods  were^^^)«^«'» 
J  damage  there  «fc,  ^^^^ll 

fcriptioQ  for 

he  plaintiff  pleaded  in  bar,  fir  ft,  that  E.  Cook  was^^a^^s^ 
d  in  fee  of  one  moiety  of  the  place  in  which  &c,  anH'^^^""^^^^ 
he  gave  the  plaintiff  licenfe  to  lay  and  place  the  goods  ments  ubad. 
e,  traverfing  that  the  locus  in  quo  was  the  foil  and  *^^*"-^*'''« 
hold  of  the  defendant :  on  which  iffue  was  taken  and  ^^'^'   '    ' 
id  for  the  defeodant^ 

econdly,  That  the  locus  in  quo  for  time  immemorial 
I  been  a  certain  piece  of  wafte  ground  in  the  townfhip 
'itifioill^ni  parifh  of  fVcodhorn  containing  three  acres 
%  contiguous  to  the  fea,  and  that  £.  Gook  was  feifed 
«  of  ^*  certain  ancient  tenements  confifting  of  divers 
Ibages  and  feveral  to  wit  200  acres  of  land  with  the 
intenances,*'  and  that  he  and  'all  thofe  whofe  eftate 
iutt  in  the  faid  tenements  with  the  appurtenances  hav5 
n  time  immemorial  had  and  been  accuftomed  to  have 
themfeJves  and  their  farmers  and  fervants  common 
Micry  with  two  boats  in  the  fea  there  every  year  at 
feafonable  times  of  fifiiing  in  the  year  as  belonging 
I  appertaining  to  the  faid  tenements  with   the  appur- 
aoces,  and  to  have  for  themfelves  their  farmers  and  for* 
Its  the  liberty  of  landing  and  putting  on  (hore  their  faid 
ling-boats  on  the  place  in  which  &c  for  the  ncceffary 
;  of  the  faid  common  of  fifliery;  that  the  plaintiff  as 
:  fervant  of  E,  Cook  and  by  his  command  at  the  time  of 
fmg  &c.  being  a  feafonable  time  of  fifhing,  with  a  boat 
lied  in  the  fca  there,  ufing  the  faid  common  of  fifliery 
ere,  and   on   that  occafion  at  the  fame  time  of  taking 
c  landed  and  put  on  fiiore  the  faid  fifiiing  boat  in  and 
>on  the  place  in  which  &c,  the  faid  fix   boat  oars  then 
:ing  in  the  faid  boat  and  part  of  the  tackle  and  furnitures 
»crc  fifc,  whereupon  the  defendant  of  his  own  wrong 
>ok  the  faid  boat  oars  &cc. 

There. 
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174?.        There  was  a  third  plea  in  bar,  (imilar  to  *  the  feooiKl» 
^•^*v^^->  except  that  inftead  of  claiming  the  right  of  fifbery  widi 

^'*.»»     tw9  ioatsthe  right  was  claimed  generally  ««  withtlMSr 
CffifwiLu  boats. 

To  the  two  lafl  pleas  there  were  general  demurrerii 

^  After  two  arguments  at  the  bar,  the  firft  by  Dr§ftt 
Serjt.  for  the  defendant  and  Bootle  Serjt.  for  the  plaintiff 
on  the  21 A  of  Novembir  1 738,  and  the  other  by  BwriM, 
Serjt*  for  the  form'^r  and  Primi  King's  Serjt.  fnrtiv 
fatter  on  the  16th  of  June  1740,  the  judgment  oftfit 
Court  was  delivered,  as  follows,  by 

miUt,  Lord  Chief  Juftioe.     «  It  was  faid  by  tte.. 
counfel  for  the  defendant,  and  not  contradi&ed  by  tM 
counfel  for  the  plaintiff,  that  there  has  been  a  verdiafer 
the  defendant  on  the  fird  plea;  fo  it  comes  before tlo  : 
Court  only  upon  the  demurrer  to  the  fecond  and  tkir4  : 
pleas. 

To  the  fecond  plea  it  was  objeded.  « ■ 

Fird,  That  the  prcfcription  was  too  general  and 
certain,  being  laid  to  be  appurtenant  to  *'  certain 
cient  tenements  confiding  of  divers  mefTuagesand  feven^: 
to  wit,  two  hundred  acres  of  land."  *j 

Secondly,  That  the   prcfcription  was  void,  becsofi^; 
the  plaintiff  infids  on'  his  right  as  a  particular  right  of 
common  appurtenant  to  certain  tenements,  whereas  it ii 
a  general  right  for  every  fubjed  of  EngUnd  to  fifh  is 
the  fea  of  common  right 

Thirdly,  That  the  plaintiff  had  not  brought  his  caCr 
within  the  prcfcription  ;  he  not  having  averred  that  tbs 
boat  in  qiicftion  was  ncccffary  for  the  enjoyment  of  bii 
common  of  fifhery,  or  that  it  was  neceffary  for  that  put* 
pofe  to  land  it  on  the  place  inqucflion. 

To  the  tliird  plea  the  fame  obje&ions  were  taken  loJ 
two  more, 

Firft,  That  the  prcfcription  was  not  laid  for  any  cer- 
tain number  of  boats,  and  therefore  void. 

Secondly,  1  hat  the  prcfcription  is  to  fiffi  witbAnf 
haif^  and  that  the  plaintiff  has  not  faid  whofe  the  boat; 
\n  queftion  wus. 
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We  think  that  there  is  fomething  in  mod  of  thcfe  ob-    1741. 
9£boiis :  but  as  we  are  all  clearly  of  opinion  that  the  fe-  ^  -y   ^Jf 
Mid  objeftion,  which  goes  to  both  pleas,  is  unanfwerable,    ^^^^ 
ihaU  fay  the  lefs  upon  the  reft.  c»«*i!!u 

The  firft  objedion  like  wife  goes^  to  both  pleas.  It 
oafiflsoftwo  parts;  it  is  objc£ted  ift.  That  ^*  tene- 
lenh"  is  too  general  a  word ;  and  2dly,  That  the  pre* 
ariplion  is  only  claimed  in  rcfped  of  certain  ancient  te» 
ements  Btc,  without  faying  how  many,  or  whether  it  be 
luned  for  all  or  for  each  of  them,  and  it  cannot  be 
liiaied  jointly  for  feveral.  It  is  faid  that  the  word 
'  tenements'*  is  too  uncertain,  unlefs  afcertained  by 
tberwordi,  as  the  meffuage  or  tenement  called  Th 
NEmI  Swam  frc :  but  we  do  not  rely  upon  that.  The 
itber  pan  of  thb  objedion  feems  to  be  fatal.  In  Bajket 
'•Lord  Mordant  J  Dyer  164.  tf.,  and  BtndL  74.,  it  was 
ikd  that  if  a  man,  having  common  in  a  wafte  for  one 
nndred  flieep  as  appurtenant  to  a  houfe  and  certain  acres 
if  bnidy  porchafe  another  mefluagc  with  certain  lands 
Hitch  alfo  has  common  in  the  fame  wade  for  other  one 
iBodred  flieep  as  appurtenant^  he  cannot  make  title  in 
ietding  by  prefcription  in  the  entire  for  common  appur« 
niHit  to  both  houfes  and  lands  together  for  two  hundred 
^p,  but  muft  make  two  feveral  titles  and  prefcriptions 
Kthe  two  hundred  lheep«  The  fame  do^rine  is  laid 
own  in  Palmer  ^62. 

The  thifd  objcQion  which  alfo  applies  to  both  the 
leas,  feems  to  be  fatal.  We  think  it  is  fufficiently  fet  forth 
hat  the  boat  was  ncccflary  for  fifhing,  but  it  is  not  fuffi- 
iently  fhewn  that  it  was  neceilary  to  land  it  on  the  dc- 
codaot's  land  (a). 

The  firft  objeftion  to  the  third  plea  appears  to  have 
JUt  little  weight;  for  if  a  man  have  a  right  to  fifli,  he 
nay  filh  with  as  many  boats  as  he  pli^afes. 

Bat  the  (econd  objrdion  to  the  third  plea  feems  to  I)e 
^weight,  that  the  plaintiff  (hould  have  fhewn  that  it  was 
*boai  ofE.  Cod  or  his  farmer  or  fcrvant ;  the  prefcrip- 
^  confining  it  to  their  boats  in  this  plea. 

(a)  See  Ftfpin  r,  Shahjpian  €  Dwfff.  &JEa/l  64S. 

But 
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i 

1741,         But  we  are  all  clearly  of  opinion  on  the  fecoad  {Afjo>  : 
v««-v-*^  tioDy  which  equally' applies  to  both  pleas,  that  thepce- 
ward    fcription  is  void^  beoauPe  the  right  claimed  as  aimezedto 
aiatnfi  ^  ccFtain  tcncmcnts  is  a  general  right  for  all  the  fubjeGbof 
the  kingdom  (j).     In  Pell  v.  Tctmrs^  N^  20,  it  wn 
agreed  *^  that  a  man  (hall  not  prefcribe  in  that  whichthe 
law  of  common  right   gives."     So  in  Br0,  Air.  liA 
•*  prcfcription"  pL  71.     Now  •*  erery  manmay  fiflik 
the  fea  of  common  right,"  8  Edw.  4.  19.  a.     In  W0*  \ 
ren  v.  MattbewSy  6  Mod.  63,  and  Sulk.  357,  it  wfts  hoUei 
that  *^  every  rubje£t  of  common  right  may  fifli  with  j 
lawful  nets  in  a  navigable  river  as  well  as  in  the  fea.**  St  j 
is  I  Mod,  105.     And  this  is  not  merely  the  law  of  tliii ' 
country,  but  is  alfo  the  law  of  nations.     Gr§ti  d»  Jwn 
Belli  it  Pacts,  b.  2.   c.  3.  /•  9.     And  Bra^§n^  L  i.  A 
12./  6.  fay$  Publica  vero  funt  omnia  flumina  et  portos: 
Ideoque  jus  pifcandi  omnibus  commune  eft  in  porta  et  it 
fluminibus.     This  prcfcription  therefore  for  a  right  ooa* 
mon  to  all  the  fubjeSs  of  the  realm  cannot  be  fupportsA 
A  man  rnight  as  well  prefcribe  that  he  an.d  all  thoft 
whofe  edate  he  has  have  a  right  to  trayel  on  the  Kin^ 
highway  as  appurtenant  to  his  eftatc. 

For  thefe  rcafons,  as  the  defendant  has  had  a  voA 
for  him  on  the  firft  plea,  and  as  we  are  of  opidioo  tbrt 
the  plaintiff  fcxond  and  third  pleas  in  bar  are  both  M 
judgment  muft  be  for  the  defendant." 

{a)  See  CurL^r  v.  Murcoty  4  Bitrr.  1153  ;  and  the  Mayor  flee  of  tyt^n 
Turntr,  4  D.&E.  437,  and  a  H,  Bl.  Rep,  181. 


Trin.  14 &  Bradford  azainji  Bryak. 

1 5  Geo.  2.  o       ^ 

Wcdnelday  ^^^ 

The  parties  -Ll£BT  on  a  bond  for  50/.  dated  30th  July  1739. 

having  fub- 

mittcd  .ill  Ti^p  defendant  craved  oyer  of  the  bond  and  conditioOf 
difference  to ^y  which  it  appeared  that  the  bond  was  giyen  for  ih 
frbitraiion,  performance  of  an  award  to  be  made  by  B*  ijf* 
liti^^uld  ^"f  of    and  concerning    ail    aaions     fuits    &c   1^*! 

cll  matlcis  . 

(cycept  one)  end  gave  liberty  to  one  of  the  parties  to  profccate  ihat  matter  if  be  dafe)  * ' 
tii^iird  wss  holdea  bad  in  tuto* 
7  Mod.  349*  oc^-  cd.  S.  C. 

demaiA 
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emands  whatfoever  between  the  faid  parties   fo   as   the     1741. 
lid  award  (hould  be  made  on  or  before  the  8th  of  Auguji  k^,^^^^^ 
739;  and  then  he  pleaded  that  the  arbitrator  did  notBuADroRo 
lake  any  award  on  or  before  the  8th  q{  Auguft.  **iainji 

The  plaintiflF  replied  that  the  arbitrator  made  his  award 
11  the  8th   of  Augujl  1739,  in   which    the    arbitrator 
varded  that  all  fuits  commenced  or  depending  by  or  bc- 
veeo  the  faid  parties  at  any  time  before  the  30th  oijuly 
looidoeafe ;  that  the  defendant  (hould  on  or  before  the. 
3d  of  Oifthir  then  next  pay  to  the  plaintiff  14/.  i6i.  6d. 
I  full  of  all  demands,  and  that  the  plaintiff  (hould  on  or' 
cfore  the  (aid  23d  of  OSiober  pay  to  the  defendant  16?. 
\L  for  all  tithes  and  Eafttr  duties  whatfocvcr  (**  except 
he  tithes  of  calves,  if  the  fame  were  tithable,  and  which 
hearbitrator  excepted  out  of  his  award,  it  being  agreed 
>jr  the  defendant  by  writing  under  his  hand  and  proved 
xfore  the  arbitrator  that  the  fame  (hould  remain  until  an 
igreement  were  made  with  the  red  of  the  pari(hioners 
whether  the  fame  ought  to  be  paid  or  not")  due  to  him  as 
fcftor  of  the  pari(h  of  C/j/7  <S/.  Mary  to  the  30th  of  July  ; 
Hid  that  the  plaintiff  and  defendant  on  receipt  of  the  faid 
rcTcral  fums  of  14/.  i6s.  6d,  and  i6j.  6d,  (hould  execute 
pnerai  releafes,  the  one  to  the  other,  of  ail  demands 
vhatfoever  (**  except  the  faid  tithes  of  calves,  for  which 
the  defendant  was  at  liberty  to  profccutc  if  he  thought 
fit,**)    The  replication  then  alligned  a  breach,  in  the  non- 
payment of  the  14/.  \6s,6d,  by  the  defendant  to  the  plain- 
tiff on  or  before  the  23d  of  O^foher, 

The  defendant,  after  protefting  that  it  was  not  agreed 
fcyhim  &c.  that  the  tithes  of  calves,  or  the  difpute  or 

Jacftion  between  him  and  the  plaintiff  relating  thereto, 
lould  be  excepted  out  of  the  award,  demurred  gene- 
rally to  the  replication.  And  the  plaintiff  joined  in  de- 
murrer. 

After  argument  by  Burnett  Serjt.  in  fupport  of  the  de- 
murrer and  Agar  Serjt.  contra  on  the  20th  of  Jum  1740, 
the  opinion  of  the  Court  (except  that  of  Mr.  J.  Forte/cue 
4.  who  was  abfent,  and  who  doubted,)  was  now  given  to 
the  following  effe&  by 

fyilliSf  Lord  Chief  Juftice.  There  is  but  one  quef- 
JOD  io  this  cafe  whether  the  award  be  good  or  not«    And 

only 
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1741;    only  one  obje&ion   has  b^n  taken  to  it,    that  thm 

^— ■v^-i-'  every  thing  was  fubmitted  to  arbitration,  yet  that 

^^^^^^^  award  does  not  determine  all  matters  in  difpute  bctwi 

Bkyam.    ^^c  parties,  becaufe  the  tithes  of  calves  are  except 

and  the  defendant  is  at  liberty  to  go  to  Jaw  for  them  ii 

thinks  fit. 

The  rule  is  that  where  all  matters  are  fubmitted 
the  fubmiflion  is  conditional,  all  matters  muft  be  del 
mined,  otherwife  the  award  is  void,  and  it  cannot 
good  in  part  and  bad  in  part  ;  as  where  all  matters 
fubmitted,  and  the  words  fo  as  or  fo  that  the  awan 
made  •f  the  premifes  on  {a)  or  before  fuch  a  day.  It 
fo  holden  in  Cro.  Eliz.  838,  9.  Rifden  v.  Inglet  $  i 
yac.  200.  Middleton  v.  Weeks,  It  is  only  faid  there  1 
the  arbitrators  need  make  an  award  only  of  fuch  mat 
in  difpute  of  which  they  had  notice  (^)  :  but  that 
tinfiion  will  not  help  the  prefent  cafe.  Ormelade  v.'C 
Cro.  Jac,  355  ;  Cockfon  v.  Ogle^  i  Lutw.  550,  55 
and  in  many  other  books  :  and  it  is  now  fettled  law.- 
Cro*  Eliz,  it  is  faid  that  the  words,  fo  as  the  /ame  a« 
be  made,  without  de  pnemiflis ;  and  in  i  Lutw,  fo  ai 
faid  award  be  made  ;  the  very  fame  words  as  here,  j 
1  am  willing  to  carry  it  as  far  as  it  has  been  oar 
already,  becaufe  were  it  not  for  the  cafes  I  (hould  be 
opinion  that  when  all  matter's  are  fubmitted,  tho 
without  fuch  condition,  all  matters  mud  be  determin 
becaufe  it  was  plainly  not  the  intent  of  the  pai 
that  fome  matters  only  fhould  be  determined, 
that  they    (hould  be  left  at  liberty   to  go   to    law. 


(d)  The  fubmiflion  to  an  sward  was  on  condition  that  the  a«-ard 

#r  lefire  the  fiiil  day  of  Michaelmas  term  ;  the  time  was  afterwards  cil 
////  the  lirft  day  of  Hilar j  term  ;  the  award  was  made  «»  the  firlt  dMyofl 
fcrm,  and  held  good,  the  word  ^*  tiir*  being  for  that  purpofc  ioclunve. 
y.  Simmtkdsy  3  Br0.  Ck,  Caf.  358. — But  no  action  can  be  maiotEiaed 
arbitration-bond,  if  the  award  be  made  after  the  time  limited  in  the  bond  ti 
within  the  time  afterwards  enlarged  by  the  confcnt  of  both  parties.  Br¥ 
Gttdmafty  £,  t9  Gt».  3.  /».  R.  referred  to  in  3  Durnf.  ^Kajl  591.  n.i 

(6)  And  therefore  an  award,  made  upon  are  crence  of  <^  ail  iiuitten  i 
fcrcnce  between  the  panics,*'  roes  not  preclude  one  of  the  parucs  from 
upon  s  caufe  of  adtion  rubfifting  at  the  time  of  the  refcicnce,  if  fuch  8 
were  not  laid  before  the  arbitrator.  Ravte  v.  Farmer^  4D,  ^£.  146 
G flight  1/  v,Jellie9e,  there  referred  to— If  an  arbitrator,  under  a  gcncn:l! 
cnce  of  ^*  all  afliomt,  controvcxfies,  and  fuits,**  recite  io  hi>  award  oat 
Init  between  the  parties,  and  determine  that  one,  the  award  in  good«  bea 
will  not  be  intended  that  there  was  any  other.    Ha^kim  v.  CtUUmgh^  1 J 

*77. 
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the  reft.    Here  the  tithes  of  calves  are  excepted  in  the     1741. 
twirdy  and  diereCore  the  award  is  void.  i — ^-^_f 

Judgment  for  the  defendant.     BRADroK» 

aguinjt 

Meritok  ajraiiift  Stevens.  M.isca..* 

^  Tutfdav, 

^CKINNER  Serjt.  and  Draper  Serjt.   (hewed   can  fc  A  writ  of  rr- 

^  againft  a  rule  nifi  for  fctting  afidc  a  fieri  facias  rakeal^  *V^  * 
out  upon  a  final  judgment,  after  interlocutory  judgment  tJIJ^Ho^^^j^ 
and  a  writ  of  inquiry  executed.  or  noUccd^ 

it. 

The  cafe  was  thus  ;  A  writ  of  error  upon  this  j"dg-(},critfi^j^ 
neat  was  fealed  before  twelve  o^cIock  in  the  morning,  vied  under 
afterwards  a  fieri  facias  was  fucd  out  and  executed  by  ^^^^ic  ,?'-*'"* 
flieriff  about  five  o'clock  in  the  afternoon.     The  vvrit  of  but'bdw 
em)r  was  brought  to  the  clerk  of  the  errors  and  allowed  the  £How- 
ibout  eight  o'clock  in  the  evening,  and  about  the  fame*^"*^* 


time  notice  thereof  was  given  to  the  plaintiff  or  his  attor-  he  mi^'^pnl 

mj.  cctd  in  fdl 

the  goods. 

They  cited  a  cafe  in  i  Salt.  321.,  in  which  it  is  faid^^^^ 
tlutta  writof  error  is  a  fuperfedcas  onlv  from  the  time 
of  the  allowance  ;  and  the  cafe  of  Miller  v.  Miller  (a) 
uiMicbailmas  i']2'jf  in  which  (theyfuid)  it  was  deter- 
nined  that  a  writ  of  error  being  allowed  before  the  exe- 
cotton  executed  the  execution  was  irregular,  but  that  not- 
withftanding  even  in  that  cafe  the  (hcriff  might  proceed 
tofeUthe  goods  if  taken.  They  relied  alfo  upon  the 
order  of  this  Court  made  Michaelmas  2^  Car.  2.,  by  which 
kb  exprefsly  ordered  that  no  writ  of  error  ihalfbe  a  fu- 
l^erfedeas  until  it  is  brought  to  the  clerk  of  the  error 
ud  allowed  by  him.  And  they  infided  that  the  rcafon  of 
Ae  thing  likewife  was  with  them  ;  for  if  a  writ  of  error 
were  a  fuperfedcas  from  the  lime  of  the  fealing  and  be- 
fore allowance  or  notice  a  defendant  might  keep  one  in  his 
pocket  until  the  execution  was  completed,  the  goods  fold, 
^  the  money  paid  to  the  plaintiff,  and  then  fet  it  all 
ifidc  as  irregular,  which  would  be  very  inconvenient  and 
<tOJuft. 

Wjnm  Serjt.,  for  making  the  rule  abfolute,  infilled  that 
the  writ  of  error  was  a  fuperfedcas  from  the  fealing,  and 

(a)  Sir  G.  O.  Proa.  39. 

for 
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1711.    for  that  purpofe  cited  two  cafes  in  Cro.  fac*  342,  and  5351 

<^^^^r^^^Godh.  439  ;  I  Vintr.  30  ;  3  Lev.%\Q, ;  3  JCr*,  309;  fllA 

*^/ViV*   ^^^  ^^^^  ofGurnell  v.  Fowl  (a)  fr.  2  Geo.  2.,  where  fe 

SiBiviai*  Taid  it  was  determined  that  a  writ  of  error  is  a  fuperfedeu 

from  the  time  of  the  fealing,  though  there  can  bo  no 

contempt  in  the  fherifF until  notice.     And  he  faid  that  the 

fame  was  agreed  to  be  law  in  the  cafe  of  Smith  ▼.  Htr* 

ner  {b)  M ^  Geo.  2.  B.  R.     He  likewife  cited  the  cA 

oi Spinks  v.  Bird(c)  in  this  court,  P.  10  C  2.     Butte' 

admitted  that,  if  the  (heriff  had  taken  the  goods  before 

the  fealing  of  the  writ,  he  might  have  proceeded  to  die 

falc  of  them  afterwards. 

Mr.  J.  Foriefcue  AA^xi  that  it  was  always  holdentohe 
a  fuperfedeas  from  Uie  fealing,  and  that  it  had  beeafii 
frequently  adjudged  in  B,  R,  and  in  this  court*  *   ^j 

Mr.  J.  Parker  faid  that  he  believed  that  it  bad 
fo  holden,  but  that  he  always  thought  that  it  was  wroogj 
and  that  the  true  rule  was  that  it  (hould  ilay  pn 
from  the  time  of  the  allowance,  but  that  neither  the 
riff  or  the  party  (hould  be  in  contempt  until  adual  notice*  "^ 

Mr.  J.  Burnett  was  of  the  fame  opinion,  and  (aid  xhei,  i 
it  could  net  flay  proceedings  in  this  court  (being  a  writ' | 
iffuing  out  of  another  court)  until  It  was  delivered iutij!^ 
this  court  or  to  the  proper  officer  of  it. 

I  was  of  the  fame  opinion  as  my  Brothers  Parker  wA 
Burnett  J  but  took  time  toconfider  of  it,  and  to  lookitfO 
the  cafes." 

(On  the  28th  oi  November  this  cafe  was  determined.) 

•*  I  this  day,  delivered  the  opinion  of  the  Court  (ab* 
fcnt  Mr.  J.  Fortefcue  J*)  who  differed  from  us,  and 
adhered  (lienuouAy  to  the  opinion  that  he  had  gifCO  • 
bcfurc,  and  gave  me  feveral  cafes  to  fupport  his  opi*  ^ 
nion  that  a  writ  of  error  was  a  fuperfedeas  from  thedw 
of  the  fcalmg;  but  none  of  his  cafes  (except  one  which 
1  ihall  take  notice  of  by  and  by  and  of  which  I  canfol   ^ 

(-1)  Vki.  I  BarnarJ,  i-]6.  (^)  U.  371,  (c)  V, 


STivttf*. 
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epon^  when  ihcy^fnc  to  be  looked  into  at  all  war-     1741. 
ed  this  DocicNi.    1  therefore  gave  our  opinions  in  the ', ,  -  ^    _r- 
>wiiig  manner*^  Mbrito*  ' 

[JpOQ  the  cafe  as  before  ftated  two  queftioAs  arife  i 

^rft,  (rom  what  time  9  writ  of  error  »  a  fuperfedeas  ; 
ether  from  the  time  of  fealii^  ot  only  from  the  time 
il*s  allowance  1 

Secondly,  How  fitf  dn  execution  taken  out  regularly 
lore  a  writ  of  error  allowed  ihall  be  ftaycd  by  a  writ  of 
ror  allowed  afterwards. 

If  a  writ  of  error  be  a  luperfedeas  from  the  time  of  the 
lEog^  then  the  fecond  queftion  will  not  arife  in  the  pre* 
ttcafe,  becaufe  it  b  admitted  that  the  writ  of  error  waa 
dad  before  the  execution  was  taken  out,  though  not 
bved  till  afterwards.  But  if  we  (hould  be  of  opinion 
swe  are)  that  a  writ  of  error  is  not  a  fuperfedeas  until 
k  brought  to  the  clerk  of  the  errors  and  allowed,  then 
eicoond  queftita  will  arifdi. 

As  to  the  firft  quedion ;  I  have  looked  Into  all  the  cafes 
tt  were  cited  to  fupport  the  notion  that  a  writ  of  error  is 
foperfedeas  ft-oro  the  time  of  the  fealing^  and  am  very 
lid  to  find  that  they  do  not  at  all  fupport  it ;  becaufe  I 
unk  that  it  is  a  mod  abfurd  notion,  and  might  be  attended 
rkhjgreat  inconveniences.  Nor  do  I  fee  how  the  hands 
f  this  Court  can  be  tied  up  by  a  writ  or  commiflion  ifluing 
«t  of  another  court  until  it  is  aAually  notified  to  the  Court 
7  delivering  it  to  the  Chief  Juftice  or  his  clerk  of  the 
TTon  according  to  the  pradice  of  the  Courts 

All  the  cafes  cited  before  the  21  dr.  a.  are  either  no 
Mtborities  at  all  to  fupport  this  notion,  or  exprefs  autho* 
vies  againft  it.  And  the  only  two  that  I  can  find  for  it 
ve  both  in  the  lame  year,  «i%.  ai  CWr.  a.»  when  Kuling 
Cluef  Juftice  fat  in  that  court,  and  are  exprefslv  contra* 
Sfted  by  two  cafes  in  the  fame  court  2$  and  a6  dr.  a.-^ 
bd  theie  cafes  feem  to  have  been  the  occafion  of  the 
wo  orders  in  this  court  (and  which  I  fliall  mention  aC 
|V|^  by  and  by)  made  28  Car.  a.  to  prevent  this  millako 
B  feo^ly  crept  in  from  proceeding  any  j^lher. 

T  Tim 


lore  a  wnc  oi  error,  ii  man  nor  oe  a  luprrirnc 
comes  (oo  lai<i  after  ihc  judgmer.t  is  compicielf  i 

The  6rft  cafe  cited  upon  the  prcfrnt  motioi 
cafe  of  Sir  Cbrijiifphtr  Htydon  v.  Sir  Roitr  G»dj 
Jac.  342.  P-  12  Jac.  B.R.,  where  it  was  holjc 
the  Judges  (except  Csit)  tliat  a  writ  of  error  wa 
fedeas  in  itfclf,  but  it  was  not  fold  from  what  ti 
fo,  nor  was  that  at  all  the  point  in  queflion. 
qucflion  there  only  was  whether  a  writ  of  error 
ment  fapeiTedcd  an  execution  on  a  judgmen 
B-  R-  fn  a  writ  of  error  out  of  B.  C.  after  the  | 
had  3  former  foperTedcas  on  his  wrir  of  error  out 
Two  reafons  were  alleged  againft  it  ;  one^  bcca 
Ihali  not  have  two  fuperfcdeas's,  which  arc  tti 
rics  i  an^  this  notion  was  founded  on  what  is  (ai 
of  the  Ycar-Book» :  the  other  was,  becaufe  tl 
was  not  removed  out  of  B.  R.^  but  only  the  In 
it  fcnt  to  the  Houfe  of  Lords :  but  both  thefe  w< 
ruled,  and  then  follows  the  faying  which  I  ba 
mentioned. 

It  was  the  fame  point  in  cf^Gt  that  wa>  in  quef 
Bifliop  of  OJiry'i  cafe,  Crt.  Jac.  534,  35,  P.  1 
B.  R  5  where  it  was  likewife  holdcn  that  a  wrii 
was  in  judgment  of  law  a  fiiperfcdeDs,  but  not  a 
fuid  from  what  time  it  was  To  ;  nor  could  that 
(jueflion  there,  bccnufe  it  is  (lated  in  i  he  cafe  ihi 
there  was  delivered  to  the  Chitf  Juftice  in  Ireti 
ih^  fTrrttunn   was  fiied  oDt  ;   hut  thr:  nn\v  nnfl 
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ity  and  the  fame  term  a  writ  of  error  is  delivered  to     1741; 
fkmc  court  before  a  writ  to  the  Bishop  ;  held  by  the  v-^-v^w/ 
rfc  Conn  that  the  writ  of  error  ouejht  to  be  allowed  ^»"?*^o*' 
lOut  any  other  fuperfcdeas,  becaufe  it  is  a  fuperfedeas  sf^m* 
felf.     So  this  likewife  is  no  authority  for  the  piirpofe 
which  it  was  cited,  becaufe  it  is  faid  that  the  writ  was 
rercd  to  the  Court  before  any  writ  to  the  Bifhop. 

n  the  cafe  of  Mirccr  v.  RmU^  Sty.  1 59.  it  was  only 
len  that  after  a  writ  of  error  recrived  and  allowed 
hands  of  the  Court  are  foreclofed,  fo  that  an  execu- 
uken  out  afterwards  is  irregular.  And  in  2  Ral.  Abr. 
.  (ii)  it  is  faid  that  a  writ  of  error  when  allowed  is  a 
erfedeas  in  law,  but  the  party  is  not  guilty  of  a  con- 
ipt  until  a£tual  notice  (b).  The  mod  therefore  that 
nd  in  any  of  the(e  cafes  is  that  a  writ  of  error  is  a 
rrjidtasfrtm  the  allntfana. 


The  firft  cafe  that  I  can  find,  where  it  is  faid  that  a 
I  of  error  is  a  fuperfedeas  from  the  fealing  of  it  is  the 
I  of  Sir  Ribirt  Cotton  v.  Daintry^  B.  R.  P.  21  Car. 
I  FiMtr*  30.  The  writ  there  is  faid  to  have  been 
ltd  an  hour  before  execution  fued  out,  and  held  that  a 
I  of  error  immediately  on  the  fealing  foreclofes  the 
n ;  fo  ordered  the  money  to  be  brought  into  court, 
laid  that  the  flieriff  is  not  in  contempt  until  notice.— 
:  this  cafe  feems  to  contradi3  it  felf ;  for  if  a  writ  of 
>r  be  a  fuperfedeas  from  the  fealing,  the  execution 
Mic#  emanavit,  and  fo  the  money  ought  to  have  been 
tfiied  to  the  defendant,  and  not  brought  into  court. 

Hiere  is  another  cafe  reported  in  the  fame  rear  in  the 
le  court,  which  is  the  cafe  of  Hughes  v.  Underwood^ 
%\  Cefr.  a.9  reported  in  i  Mod,  28.,  where  it  is  faid 
CM/f«/Chief  Judicethat  the  very  fealing  of  a  writ  of 
If  is  a  fuperfedeas  to  the  execution,  and  that  it  was  a 
^fedeas  in  that  cafe,  though  the  writ  of  error  was 
Aive  and  erroneous,  and  though  the  record  fs  not 
loved  thereby. 

Iiefe  are  the  only  two  cafes  that  I  can  find  where  this 
xinc  is  laid  down,   and  both  of  them  when  Keeling 

C^MT.  Archer^  i  Bwrr,  349,  and  Jaauu  ▼.   Nixtn^    i  D.  9fX, 
S.  P.    Sec  aVb  Ume  v.  Baecwf,  1  D.  9f£,  44*  ^.  .   ^ 

T  2  Chief 
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1 741.    Chief  Juftice  prefided  in  rhe  court  of  B.  JR«,  andool 

V^-v«^^long  before  the  law  was  holden  to  be  otherwife  iathit 

MBRtToa  very  court.     For  in  the  cafe  of  Btker  v.  Bmlfirtii^  1 

sS^mL.  y^^''-  ^55-  ^-  ^5  ^  ^6  <^^''-  «•  *•  *•  "  ^a»  hcWthitil 
the  plaintiflFin  error  do  not  (hew  the  writ  to  the  other 

party,  or  get  it  allowed  by  the  derk  by  iadorfiog  rcdoi- 

tur  on  it  within  four  days,  ( whiefa  tin»e  is  allowed  bj  M 

Court  as  a  convenient  time  for  puttine  in  bail)  a  writd 

error  is  no  fuperfedeas.    And  the  cale  of  jtg€r9 1.  XmF* 

hall^  in  3  Keb.  308,  9.  P.  26  Car.  2.  is  a  cafe  to  thl 

fame  purpofe  ;  for  it  is  there  faid  that  a  writ  of  erraf 

before  allowance  or  fliewing  it  to  the  Court  is  no  fopsp 

fedeas.     And  there  is  another  cafe  ia  3  KA.  S91.  onfilf 

to  the  fame  effcd. 

* 

In  I  Mo4.ii7..  P.  26Ctnr.  2.  B.  R.^  it  b  UiihjM 
that  formerly  if  execution  were  gooa  befbrie  a  writ  # 
error  delivered  or  (hewn  to  the  parly,  it  was  not  afaftf^. 
fedeas.  And  fFild  faid  that  a  man  mull  not  loeep  Ui^ 
writ  in  his  pocket,  and  think  that  this  will  ferve. 
another  day  Hali  faid  it  (hall  not  be  a  fuperfcdeas 
Ihewn  to  the  party,  and  he  muft  not  foreilow  tbe  tiM( 
having  it  allowed ;  for  if  it  be  not  allowed  witbia ' 
days,  it  n  no  fuperfcdeas  ;  and  he  faid  that  a  wrilj 
error  taken  out,  if  k  be  not  (hewa  to  the  derk  of.' 
other  fide  nor  allowed  by  the  Court,  is  no  fnpariUoBl 
the  execution* 

And  in  order  to  prevent  this  notion,  that  a  wrirof^ 
was  a  fuperfcdeas  from  the  time  of  its  (eaUng,  firoai 
ceeding  any  farther,  and  to  eftabli(h:  the  hw  in  this 
fpeSt,  there  were  two  rules  made  in  the  covrt  of  JL 
very  foon  afterwards,  and  which  remain  unaltered  (a 
day.     The  firft  was  made  in  T.  28  Car.  2«»  and  bfif 
by  Lord  Chief  Juftice  N0rtb  only,    in  which  there 
thefe  words  **  Thatallattorniesdo  forrhwithbriogl 
writs  of  error,  by  them  fued  out^  to  iho  derit  of 
errors  to  be  allowed  according  to  the  andent  priAki 
the  Court,  or  in  default  thereof  the  phintitf 's  atlifl 
in  the  adion  is  and  may  be  at  liberty  to  proceed  10 
cution.'*    The  other  was  made  by  the  whole  ^ 
M.tZCot.  2',  and  is  thus,  *^  ordinatum  eft  ^od 
bre via  de  errore  indilate  deliberentur  clerico  errorva . 
temjpore  exiftcnte  ;  qiiodque  nemo  tcnebitur  abtStM 
proiecutiohe    exccutionis    protextu  alicujus  brevii  i 

crrofl 
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Tore  priarqaain  prcdiSum  breve  deliberatur  cjerico     1741^ 
rr«ruin  jcc.  v^^v-'^i^ 

Mifti-rsM 

Sbee  the  making  of  ^hefe  rules  I  cannot  find  one  cafe  ^ntiiL 
B  the  books  where  the  former  error  has  been  revived, 
jMNf  h  the  nation  has  (I  believe)  prevailed  a^ain  of  kte 
iBhotheoort*  wijtfaout  the  lead  fotmdation  either  from 
mtba  or  authority.  I  /couldcite  a  multitude  of  cafes  to 
dbUifli  the  rule  that  I  contend  for,  but  I  (hall  only  men- 
lioa  fome  few. 

In  the  cafe  of  Smftb  v.  Cg^^  3  2>v.  31 2.  H.2  ff^.fsf 
M*  jB.  C.  it  was  holden  that  by  taking  our  a  writ  of  error, 
tf/Ztviii|f  it^  and  giving  bail,  the  hands  of  the  Court  were 
lied  ap  \  for  in  that  cafe  the  writ  hjad  been  allowed  and 
kiil  pat  in  before  the  execution  in  ejeSinent ;  and  for 
that  reafon  the  execution  was  fet  afide  and  reftitution 
^ararded*  but  no  cofis  were  given,  becaufe  it  was  laid 
4iiat  the  phintifF  was  not  in  contempt  until  a£lual  notice. 

lo  the  cafe  of  Pgrkins  v.  ff^ofllaft^n^  Salk*  321.  P.  3 
M»  B.  R»  it  was  faid  that  a  writ  of  error  is  zfupitfedeat 
frm  thi  tiwii  §f  ibi  Mnvsnci^  and  that  is  notice  of  itfelf : 
Mt  if  the  defendant  has  notice  before  the  allowance,  it  is 
i  foperiedeas  from  the  time  of  the  notice.  The  faipe 
ofe  u  reported  in  6  Mfd.  1 30.  :  and  it  is  there  faid  by 
Ae  Conit  that  the  opinion  in  fome  books  was  that  a  writ 
of  error  was »  fuperfedeas  to  avoid  the  execution  from 
the  iealing  thereof  though  not  to  punifli  the  o^cer  till  a 
fiiper(edeas  comes,  and  that  /t#//r  was  of  this  opinion,  but 
that  the  law  b  now  taken  that  it  is  not  a  fuperfedeas  till 
aatite  to  the  plaintiflF's  attorney,  and  that  the  allowance 
Aereof  is  fufficient  notice  ;  and  they  held  that^  if  exe* 
fotioo  be  executed  before  notice  of  a  writ  of  error,  the 
Ktnrn  or  perfeftion  thereof  may  be  afterwards* 

The  cafe  of  A/^ffr/i^^.v.  Chivm$  7*.  11  Gio.  i.B.K. 
is  to  the  fame  purpoi'e,  and  is  reported  In  a  book  called 
ibitrm  Cmjjfs  in  Law  and  Equity  («),  printed  hy  Ofiorn^ 
fb»  373*  There  on  a  motion  to  fet  afide  an  eiLccution  as 
fcisipj  pxecuted  after  a  writ  of  error,  the  cafe  was  thus  ; 

j^«)  8  Mfd,  373  i  and  1  Str,  631.  8L  C. 

the 
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1 7  41.     the  writ  of  error  was  allowed  about  two  in  the  afteroooi^ 

^^'V-"^*-' and  about  the  fame  time  the  execution  wasfenred;< 

^"'i2"  ^**^  infiftcd  on  the  one  fide  that  the  hands  of  the  Coott 

St/yxm.   were  tied  up  from  the  allowance,   on  the  other  that k 

mud  be  from  the  notice  of  the  allowance  ;  and  they  hdd 

that  if  the  plaintiff  in  error  could  fiiew  that  the  writ  wai 

{wed  oui  and  allowed  bt^fore  the  execution  taken  out,' it 

mud  be  fctafidc,  though  the  defendant  in  error  had  ■» 

notice  of  it. 

I  (hall  mention  no  more  cafes,  though  I  could  cite  mm 
to  the  fame  purpofc,  bcoaufe  (as  1  faid)  I  can  meet  Mk 
no  cafes  to  the  contrary  in  the  books  fince  the  a6  Ciir.i. 

My  Brother  For uf cut  A.  indeed  mentioned  one 
mouscafe  to  me  which  (he  fap)  was  determined  ib 
/?.  M,  I  &  2  Ann€\  in  which  (as  he  reported  it  tea 
it  was  faid  by  Holt  that  a  writ  of  error  is  a  fuperfe 
though  not  allowed  \  the  party  indeed  ihall  not  be  ia( 
tempt  without  notice,  but  the  mere  taking  out  of  a 
of  error  is  a  fuperfedeas,  fo  that  if  execution  be  u 
out  after  a  writ  of  error  is  taken  out  it  Ihall  be  fet  afidkj 
and  this  has  always  been  the  diftinfiion.     But  as  I 
find  this  cafe  in  any  of  the  books,  and  as  it  is  contraf 
the  reafon  of  the  thing  and  fo  many  cafes,  fomeofi 
cotemporary  with  this,   \  do  not  give  any  credit  to  tl 
report,    nor  can  I  believe  that   fo  great  a  man  as 
would  fay  that  this  has  always  been  the  diflindion,  wl 
he  muft  know  that  the  didindion  had  always  beenoti 
wife,  except  in  the  two  cafes  before  mentioned. 

The  cafe  of  Sfinhs  v.  Bivd^  which  came  on  before  1 
Court,  p.  10  Gio.  2.  {a)  was  not  diredly  to  this 

I  1 

(tf)  The  following  (hort  note  (i)  of  th£t  cafe,  winch  eppcm  10  hive  Mj 
t&kcn  in  court,  \%  copied  from  anc^ier  of  ^rd  Cbicf  Jollkc  IfjfA/liMM 
May  14th,  1737.    *^  Spimhv.  Bird.'*  QacftioA  whither  1  fupcifedcatfll 


jVley  14th,  1737.        cpinMsv.  Utra.     ^acftiOA  wiKther  1 
writ  of  error  will  fuperfcdcan  exigent  taken  out  on  a  capias  id 
Parker  Sti'     •■•'•-        .   ^      -. 

wards.  Error 

error  fuperfede  |-iuv,ci8   «  ttwn.  -j.  10.  ix.  p<.  ij.     a  Knon  ucihk  hw- 

cxccoUon  before,  the  error  did  not  fuperfede  it.    Bat,  if  before  caecspMb  ^ 

I' 


Serjt.  tor  the  defendant.  Error  beforrthe  exigent*  but  allDwrf^lB^j 
Tor  te(le*d  5th  Ftbruary  \  exigent  7th  ;  allowance  Slh.  Tfastnli*  | 
rrfede  procefs   t  Hen.  7.  fo.  it.  ^.  13.     A  perfon  beiig  tth>i>>>' 


mmm 


(i)  Sec  alfo  Barnts  JiXa,  434. 


MICHAELMAS  TERM,  15  Geo.  1L   P.C,  279 

sttonan  exigent  taken  out  after  a  writ  of  error     1741. 
^  aod  we  ftaycd  proceedings  upon  it  for  that  reafon :  v— -^-.i^ 
own  that)  being  then  juft  come  into  the  courts  and  Miritom 
ig  pofitively  averred   by  my  Brothers  Denton  and  g'^viiw 
^€U9  that  it  was  an  eftabliflied  rule  that  a  writ  of  error 
I  fuperfedeas  from  the  time  of  the  fealing,  I  then 
into  their  ppinion  without  further  inquiring  into  it.. 
pon  looking  into  the  cafes  there  cited,  and  finding 
one  of  them,  except  thefe  two  before  mentioned, 
inted  this  opinion,  and  being  fatisfied  that  it  is  with- 
le  lead  foundation,  1  do  not  confider  myfelf  bound 
opinion  which  I  then  rather  came  into  than  gave. 

ere  is  but  one  thing  more  that  is  neccflary  to  take 
:  of  upon  this  head,  which  is  that  it  was  faid  that  • 
rit  it  to  be  confidered  as  a  commiilion,  and  that 
htc  it  is  a  fuperfedeas  from  the  time  of  the  fealing, 
ermining  the  jurifdi3ion  of  this  Court  from  the 
)f  the  fealing)  and  giving  it  to  the  Court  of  B^R. 
lb  notion,  when  confidered,  will  be  found  to  have 
c  in  it  as  the  other.  For  in  refped  to  commiflions, 
exprefslv  faid  by  Lord  Chief  Juflice  Hali^  in  hb 
rftbiCrnvny  that  a  new  commiilio/i  of  oyer  and 
Qcr  does  not  fuperfede  the  former  commiflion  until 
',  either  by  (hewing  the  new  commifTion,  by  pro-^ 
tion  in  the  country,  or  by  holding  a  fefiion  under 
tw  copimiflion.  And  in  his  Hiftory  $fthe  Pleas  of 
rownf  vol.  2.  fo«  25,  there  are  thefe  words  ^*  A 
x>mmiffion  determines  the  old  one  by  noti9e  thereof 

Mrar,  that  it  ropcrTcdes  it.  L^tch.  57.  1  Fltnir,  %^$.  Writoforor 
'edc£s  ^m  taking  it  oat:  but  the  party  not  in  tontempt  till  notice.  1 
19  Rmfi.  hnt,  309.  h.  ftl.  7.  an  expre(«  authority.  The  form  of  all 
lcst*s  19  tfaet«  if  the  fttrifF  has  not  executed  the  judgment  before  the  re- 
tfac  ropcrfcdeas,  the  flieriif  (hall  caofe  all  proccft,  exigent  &c,  to  llay, 
•»*.  378.  Thef.  Bnv.  193.  Ciiff^  Entr,  693,  €^4,  The  reafon  is, 
^  M  (ofpcnfe  whether  judgment  right  or  not*  a  C)r#.  341,  53$.  Writ 
nc  in  this  cafe  for  a  lai'isfa£ti«Mi,  and  not  for  appearance.  Said  that  an 
J  is  oot  coofidcred  a*  fin  execution  ^  antwer,  it  does  not  become  the 
p^cds  dJI  after  ibc  outUwry  :  but  then  it  is  the  King's  procecdingf  fq 
n  the  ftatute. 

pk  Sayt  admilt  that  a  nvrit  of  error  (lays  execution,  but  infills  this  b 
i  dF  tbt  execution  though  in  order  to  it.  Writs  ot  error  formerly  pleaded 
dOMBtor  l»ar :  hot  now  the  courfe  otherwife,  that  the  party  (haU  proceed 
mtatbntoottoexccjtion.  8  C«  143.  Dr.  2>rarrjr*t  cafe  i  x  R»i  Jkr. 
Adfloiti  the  prccedc&U  arc  lh.:t  ihcy  th^U  not  proceed  to  outlawry  after 

^wrimm.  ^  The  rule  for  difcharging  the  fuperfedeas,  lb  fiv  is  it  rdatet 
xigciit,  difcbarged.'* 

and 
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1 741.    thereof  and  (hewing  it  to  the  new  commiffionen  at  teal 

Vri^^v's^^thofe  and  thofe  only  to  whom  it  is  (hewo/* 
MiftiToa 


Ctkvb».  I  Whether  therefore  a  writ  of  error  be  ponfidered  ti  ^ 
writ*  or  a  commiffioDy  we  are  all  clearly  of  opiiiioii,M» 
the  firft  point,  that  it  is  no  fupf^rfedeas  till  Ihewn  to  dtt 
Court,  or  allowed  by  the  proper  officer  |  and  thattbeifr 
fore  in  the  prefent  cafe  the  fieri  facias  was  well  fuedooli 
and  (fo  far  as  the  (heriff  has  gone)  well  executed. 

Thb  being  our  opinion  on  this  point,  it  becomes  oeocf* 
fary  to  confider  the  fecond  queilion^  how  far  an  puad» 
on  taken  out  regul^irly  befoie  a  writ  of  error  allowed  M 
be  Aayed  by  a  writ  qf  error  allowed  iifterwards.  If| 
were  a  capias,  that  being  a  pomplete  c^ecutioO|  it  kn. 
been  holdcn  that  a  writ  of  error  comes  too  late  afii^ 
wards,  for  that  the  judgment  is  completely  exeOQlfli 
and,  therefore  the  party  (hall  remain  in  prifiui  ootnv 
Aanding  the  writ  of  error.  And  Cq  it  was  held  io  Jf» 
Jfi.  6.  4.  and  ff.  %  Hen.  7.  iz.  pk  13.  as  I  have  takeai 
tice  before*  But  ^.  how  far  this  is  reafooaUe  (lOOii 
ftatute  3  Jae.  i .  ^73.  and  16  &  17  Qtr.  a.  c.  8.^  ia 
f:arcs  where  bail  is  adually  put  in  to  arfwer  the  debt! 
damages  and  co(b  purfuant  to  the  dircAion  of  thoib  Ir j 
tutes. 

In  Cr9,  EUz.  597.  the  cafe  of  (^r//r  v,  Pffjtir^  If. 

£liz,  B.  R.  was  thus^  a  fieri  facias  was  awarded,  bf  w» 
tue  whereof  the  (heriff  took  the  defendant's jrood^  s^ 
before  fale  the  reeord  was  removed  into  the  £xcheqiv» 
Chamber  by  writ  of  error,  and  a  fuperfedeas  awarw 
the  (heriflF returned  a  fei^urepf  the  goods,  and  thatdn^ 
remained  in  his  hands  pro  defeAu  ^mptortiim  %  a  leflka* 
tion  was  prayed,  but  denied  ^  and  it  was  holden  pfr 
Curian^  that  as  the  (heriflF  had  begun  {a)  the  ezo 
regularly  he  mufl  complete  it  as  (ar  as  he  had  gone;  wi 
a  venditioni  exponas  was  a  warded  to  perfeft  it.  Itistkli 
faid  ihat  it  was  fo  held  in  the  cafe  of  Sir  Milp  GvMv» 
Roohvo94y  T.  39  £//s.  ^.  R.  though  the  record  was  re- 
moved by  a  writ  of  error.  And  in  Dy.  98.  a.  99*hih' 
I .  M«  there  is  a  cafe  eza&ly  to  the  fame  purpole. 


W  See  aUb  (Utpir  v.  Chiitjf^  |  BUck   Rf^  €9 ;  antf  SfriM  v. 
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Til  Mnr  541.  H.  40  Blix.  B.  R.  if  the  (her iff  take    1741. 
foods  in  execution  on  a  li.  fa.,  and  has  them  in  his  hands  \^J^i^^^ 
not  fold^  then  a  fuperfedeas  comes  to  the  iheriff,  yet  he  MxitiToa 
flail  IMM  deliver  the  goods  but  (hall  proceed  to  the  fate  of   H*^ 
diem,  became  the  beginning  of  the  execution  was  before 
the  ruperiedeas  dcliveredy'  and  the  execution  being  entire 
(hall  not  be  divided. 

In  Yih*  6.  T9C0ci  y.  HonymMn,  Tr.  44  £//z.  B.  R.  a 
writ  of  error  and  fuperfedeas  to  the  ihenff  ai'ter  a  fieri  fa* 
fm^  he  fhall  proeced  to  the  faic  ot  the  goods  which  he 
lai  before  the  fuperfedcaSf  but  (hall  levy  no  more ;  per 
Mam  curiam.  In  1  Vitiir.  255.  in  the  cafe  of  Baiir  v. 
PMlfir§df  before  cited  it  was  held  that  if  before  the  writ 
of  error  the  fheriff  returns  fieri  feci  et  non  inveni  emp. 
tsues,  the  execution  is  nut  to  be  undone.  And  in  i  Salit^ 
pif  323.  in  the  cafe  of  C/iri  v.  fFiibirs  it  is  faid  that 
Ihe  execution  is  one  entire  thing,  and  is  not  to  be  fuper- 
faded  after  '^  ia  begun^ 

.  Tbe  only  oafe  to  the  contrary  is  in  2  R0L  Abr.  491. 
C|l)>  where  it  was  faid  that  if  the  fuperfedeas  comes  be- 
mrefaict  the  goods  (hall  not  be  fold,  becaufe  (as  it  is 
lud  there;  the  property  is  not  altered  by  the  fale  (b)  ; 
which  reafon  not  being  ft  true  oncj  I  give  no  credit  to 
Ail  cafe. 

The  cafe  of  Dr.  f)rury  in  8  &.  143.  ^.,  though  not  di- 
ftfiUy  to  this  pointy  may  not  be  improper  to  be  inen- 
tioned  on  this  ofxafion  as  it  may  tend  to  itlu(}rate  the  mat* 
per.  It  is  there  faid  that  if  an  erroneous  judgioent  be 
given,  and  the  ihcrifl  by  virtue  of  a  fieri  facias  fell  a 
lenUy  and  afterwards  the  judgment  is  reverfed,  the  fale 
jigood  and  only  the  money  is  to  be  reftored|  becaufe  the 
JheriflF  was  compelled  to  fell  \  otherwife  in  the  cafe  of  an 
ombwry,  where  he  is  not  compelled  to  fell,  but  the 
tcnn  is  only  to  be  taken  into  the  King's  hands  ut  de  verp 
|«lore  &c }  for  there  if  the  outlawry  be  reverfed,  the 
party  (hall  be  reftored  to  his  goods. 

The  form  of  a  fuperfedeas  for  this  purnofe,  as  it  is  in 
Offi€ina  Brruiu^  378,  is  thus,  «*  That  it  the  judgment 
be  not  executed  before  the  receipt  of  the  fuperfedeas,  the 

us  D,  pL  $.  M  Sdittit,    Vid.  %  R/ft.  Ah.  491. 

^  (hcnS 
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1 741.  flieriflF  is  to  (lay  from  executing  any  procefs  of  execotioa  ■ 
K^m^^^m^  until  the  writ  of  error  is  determined."  From  whence  it  ] 
MEmroM  likewife  appears  that  if  the  execution  be  beeun  beforei 

«jr«"!^     \rr it  of  error  or  fuperfedeas  dehvered,  the  iheriff otfht 
&t%\tuu  j^  proceed  to  complete  the  execution  fo  far  as  ho  h» 
gone,  but  not  to  proceed  uny  farther. 

« 

From  thefc  authorities  and  the  reafon  of  the  cafe  wc 
are  of  opinion  in  the  pre fent  cafe  that  the  fheriff  ought 
to  proceed  to  the  fale  of  the  goods  which  he  hath  aireidjf 
levied,  and  to  return  the  money  into  Court  to  abidejhe 
event  of  the  writ  of  error. 

And  we  made  a  rule  accordii^ly." 

►*-»5p.i.  Thomas  Reignolds  ugaitiji  Simon  Edwaids 
Nov.  litfL  Clerk  and  William  Dillow. 

A..theown-<c  inpRESPASS,  for  that  the  defendants  on  the  i*  rf 

fitMtcwUht  ^  -*%  n.39  an^  at  divers  times  between  that  day 
inacioie  and  the  ift  of  Okober  1740  broke  and*  entered  the  plain* 
^^•»«j»K  to  tiff's  clofes  called  Limepit's  h^le  and  Upper  Field  in  the 
prcVcnpttc  pat" ifl^  of  Tugfori  in  ^hropjhire^  and  trod  down  and  con- 
light  of  v^-ay  fumed  his  grafs  and  corn  there  growing  with  their  fc* 
through  B.'s  ^y  walkings,  and  other  fijrafs  and  corn  a^c  up  troddowtt 
twcDty-fcmr  ^"^  confumcd  with  cattle,  and  his  foil  with  the  whcebof 
yecr»  ago  B.  carts  waggons  and  other  carria-^es  fubverted,  and  his 
*|®rP«*  "P  hedges  g.itcs  and  fences  there  then  ereftcd  and  ftaodiof 
ana^madcT  broke  cut    in  pieces  and  tlircw  down   fire.      Damago 

ncwv^ay       lOOoL 
which  was 

iincc  but  The  defendants  to  all  the  trefpafs  (except  breakiogtbe 
lately  B.  faid  clofes  and  treading  down  and  confuming  the  grift 
Se'nJw"^  there  growing  with  their  feet  and  eating  up  &c  ths 
vay;— man  fame  with  cattle,  and  fubverting  the  foil  with  iha 
aaion  wheels  of  carts  ^-c,  and  breaking  &c  one  of  the  faiJ 
B.^againtt^  gates)  plead  not  guilty  5  and  thereupon  an  tffuc  is  joined. 

A.  for  goin^ 

©wcrthcnw  And  as  to  thefe  trefpaflcs  they  plead  fpccially  tial 
boWe"ihIt'  ^'^^  ^^*^  ^^°  ^'^^<^5  ®^  ^^«  ^a*^   plaintiflF  and  one  acre 

A.  could  not 

juftify  sliDg  tliis  way  as  a  W2y  of  necciTity,  but  that  be  (hould  either  have  gone  die  old  «9 
and  throiNa  down  the  inclofure,  or  brought  an  action  agaioil  B.  for  lloppinf  npibcoU  Mfi 
— Tkc  new  way  wat  only  a  way  by  fuftciaqce  daring  the  plcafurc  ©f  both  ptrtict '»  !■*  ^ 
bf  itopging  it  up  detumiacd  hit  plealuie. 
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kI  parcel  of  the  rcftory  of  Tug  ford  aforcfaid,  which     1 741. 
}  time  when  iic  and  long  before  >vas  and  ftill  is  in  v— ^v— •-i 
locupation  of  the  defendant  F.dwards^  time  out  of  ^»**'".^'^*>» 

until  about  twenty-fix  years  ago  were  the  fevera!  ed?a»j>«. 
of  a  certain  common  field  callt-d  the  Uppsr  Field  ia 

id  pariih,  feveral  parrs  of  which  did  belong  to  divers 
ns  as  tenants  and  owners  thereof  about  twejny<-fix 

laft  pad  when  the  faid  plaintiff  became  tenant  and 
r  of  all  the  faid  field,  except  the  faid  acie  parcel  of 
lid  rcdory^  which  faid  field  for  ail  the  time  afore* 
mtil  the  plaimiflF. became  owner  thereof  lay  open 
ninclofed ;  and  further  plead  that  the  faid  acre  is 
ime  out  of  mind  was  parcel  of  rhe  faid  rcQory  j  that 
tfi  Knight  clerk  long  before  the  rime  when  &c  was 
ill  is  redor  of  ihc  church  ofTugfordy  and  was  feifcd 
:  faid  acre  with  the  appurtenances  in  his  demefne  as 
I  ill  the  right  of  his  church  ;  and  that  all  the  reSors 
I  faid  church  time  out  of  mind  until  the  inclofure  of 
lid  field  by  the  faid  plaintiff  Jiad  and  were  accuilom- 
havc  for  themfelves  their  farmers  and  tenamc  of  the 
ere  a  certain  way  from  the  King's  highway  in  Tug* 
nto  and  through  a  certain  lane  there  called  ColUy 
bf9  Lanej  and  from  thence  into  throtigh  and  over 
art  of  the  faid  field  which  lay  next  umo  the  faid  acre 
id,  and  from  thence  back  again  to  the  faid  highway, 
return  and  pafs  and  to  drive  their  cattle«  waggons, 

carriages  &c,  every  year  at  all  times  of  the  year  at 
will  and  picafure,  for  the  convenient  tillage  and  nc- 
y  occupation  &c  of  the  faid  acre  of  land  ;  and  fur- 
plead  that  about  twenty-fix  years  ago  the  plaimifF 
ne  tenant  and  owner  of  all  the  faiJ  common  field, 
>t  the  faid  acre,  and  that  fhortly  after  viz.  about 
:y-four  years  ago  he  inclofcd  the  faid  field  with 
s  ^c  and  flopped  up  the  faid  way,  and  hath  krpc 
imc  flopped  up  ever  fince,  and  that  before  the  faid 
urc  the  faid  field  lay  open  on  the  north  fide 
of  contiguous  to  the  King's  highway  leading  from 
V    Ditton    to    Tugfordy    commonly    called  Bridg- 

Xoadf  and  that  the  plaintiflF  foon  after  the  faid 
urc  made  a  gateway  or  pafTage  from  the  faid 
ivsy  into  the  faid  field  at  or  near  to  a  place  called 
pii*s  bsli  and  fet  up  a  gate  there  for  a  way  as  well 
le  plaintiff  to  go  return  and  pafs  and  drive  his  cattle 
om  carts  carriages  &c  backwards  and  forwards  from 
lid  highway  into  that  part  of  the  faid  field  called 

Lime^it't 
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,-^i,    Limetifs  hole  and  from  thence  into  another  ptrtcriU' 
\^^1^1^  the  Upper  Fields  and  from  thence  back  again  to  the  U4 
rbigiiolds  highway^  as  for  a  way  for  the  tenants  and  occupien  otlM 
mi^nft    fgij  a^r'c  of  land  to  go  return  and  pafs  &c  from  the  fuk 
IftwAKDi.  j^jgh^ay  into  through  and  over  the  faid  other  part  of  thi  ] 
faid  field  called  the  XJppir  Fiild  to  and  into  the  Yaidacrei  j 
ond  from  therce   back  again  to  the  faid  highway  k% 
And  they^  further  plead  that  the  way  into  the  faid  acre  it 
the  time  when  Arc  and  at  the  fcveral  times  in  the  dedip 
ration  mentioned  from  the  time  of  incloiing  the  faid  fieii 
was  in  and  through  the  faid  gateway  to  go  return  pafi  h% 
which  fdid  way  the  faid  Knight  and  all  the  refion  of  tb 
church  aforcfaid  and  their  tenants  and  fiirfoen  of  the  fik 
acre  have  had  and  ufed  and  of  necei&ty  ought  to  have  ift 
and  enjoy  for  the  tillage  Arc  of  the  faid  acre;  and  fbrtltf 
fay  that  there  is  not  nor  at  the  time  aforeiaid  ner  at  jifi 
time  fince  the  faid  inclofure  was  there  any  $thir  v^W\ 
fajagi  left  opin  to  the  faid  acre  but  in  and  through  At' 
faid  way  into  the  faid  clofe  called  Limepifs-Mt  tie.   kt^ 
they  further  plead  that  the  faid  ^igbt  being  fbfeiledl^l 
fore  the  time  wlien  &:c  viz.  on  the  12th  of  Afrit  i 
demifed  to  the  defendant  Edwards  (inter  alia)  the 
acre  of  land,  to  hold  from  the  ZS^h  of  Afarcb  thea  }lk 
pad  for  one  year  and  fo  from  year  to  year  as  longasboA 
parties  pleafed ;  that  by  virtue  thereof  the  defendant  tk 
wards  entered  into  the  faid  acrci  and  was  and  (till  ii  ptft' 
feflcd  thereof ;  and  the  other  defendant  jufiifies  as  Afr^ 
vantof  the  faid  Edwards  and  by  his  command  going widii 
cattle  carts  carriages  j&c  in  the  faid  way  through  and  e«r 
the  clofes  in  the  declaration  mentioned,  ufing  the  fiii 
new  way ;  and  becaufe  the  faid  gate  fet  up  in  the  faid  aef ; 
way  at  the  time  when  &c  and  at  the  days  and  time  ia  dv: 
declaration  mentioned  was  locked  up  and  chained  with  I: 
lock  and  chain,  the  faid  defendant  Edward$  and  the  ottaT 
defendant  by  his  command  at  the  time  when  &c  andHi 
the    divers    other    times   ice    did    neceflarily  a  EBb 
break  and  cut  the  faid  ^te,  and  did  throw  down  the  ibfS 
jn  order  to  have  ihrirneceffarypajfagithir^  with  the  eivi 
waggons  tie  of  the  faid  Edwards^  and  did  with  their  fat 
and  cattle  tread  down  and  confume  a  little  of  the  gnk 
growing  there,  and  the  faid  cattle  did  by  fnatcho  flrf 
morfels  aea'mft  the  will  of  the  faid  defendants  bite  and  ol 
a  little  of  the  grafs  growing  in  the  faid  doles  in  thelUI 
way  and  on  the.  fides  of  the  fame,  and  ^he  fJefendanis  A 

aEtld 
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ttie  fobvert  the  foil  there  in  the  fame  way  with  the    1741. 
aeb  of  the  waggom^  &c»  doing  as  little  damage  as v  ^^  ■  -^ 
rcoald,  which  is  the  fame  trefpafs&c  ;  and  this  thcyRsi<'«oi'i»s 
rietdy  to  Tcrify,  and  pray  judgment  &c.  Edwa**^ 

*o  thiifpecial  plea  the  plaintiff  demurs  generally,  and 
j_^__  J       j^j^  j^  demurrer. 


^  c  -i  I   *  m  1 1 » 


\t^d  Serjt*  for  the  plaintiff,  and  JEh^tli  Serjt.  for  the 
ndnti* 

"he  •bjedions  to  the  plea  were  that  the  defendants 
sfet  forth  a  preicriptive  right  to  the  old  way,  which 
t  ftill  remains  aotwithflanding  the  inclofure  ;  that  as 
"e  boo  grant  fet  fonh  of  the  new  way  the  defendant's 
ft  to  that  is  only  by  fufierance;  that  it  was  merely  a 
It  at  the  will  of  both  paniesj  and  that  the  plaintiff 
ht  determine  his  will  whenever  he  pleafed,  and  thea 
defimdant  woald  have  a  right  to  throw  down  the  in- 
bre  and  go  the  old  way  again,  or  bring  an  a3ion  for 
oMniftfon  f  or  that  the  defendant  might  determino^^^ 
right  whenever  he  pleafed  by  refufing  to  accept  of 
■ew  way  anv  longer,  and  infifting  on  his  right  to  the 
way ;  that  toe  plaintiff  in  this  cafe  had  determined  the 
t  to  the  new  way  by  locking  up  the  gate  ;  and  that 
"dbre  in  this  cafe  the  defendants  ought  not  to  have 
ceo  down  the  gate,  but  to  have  infifled  on  their  old 
Icripdve  right. 


To  tbefe  obje&ions  it  wasanfwered  bv  BoctU  that  this 
'  being  laid  out  by  the  plaintiff  himfelf  on  his  (lopping 
he  old  way»  which  he  had  no  right  to  do,  and  it  hav^* 
been  enjoyed  by  the  plaintiff's  confent  for  fo  many 
rs  together  by  the  occupiers  of  the  one  acre,  it  gave 
n  a  right  to  this  new  way ;  or  at  lead  that  the  plaintiff 
M  not  be  allowed  to  take  advantage  of  his  own  wrong ; 
what  the  defendants  had  done  the^  were  compelled 

0  by  the  plaintiff's  wrongfully  (lopping  up  the  old  way. 

1  he  infiftcd  very  much  on  the  neceflity  of  the  cafe,  it 
ig  alleged  in  the  plea  that  the  defendants  were  necefla- 
obliged  to  go  this  way  to  their  clofe,  there  being  no 
tr  way,  which  was  confcffed  by  the  demurrer:  And 
very  man  muft  have  a  way  to  his  land,  neceffity  may 
I  a  right.     And  he  faid  that  if  the  defendant  had 

brought 
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v-^^v-^^  his  afiion  for  ohftruSing  the  old  way,  he  would  havctt* 
1 741.    covered  but  very  little  damage,  when  it  had  appeared  m 
Ri  I  otioLDi  evidence  that  the  plaintiff  had  left  out  a  good  new  way  for 
EBwl'iiDt.  ^'"^»  ^"^  which  had  been  acq uie feed  in  for  fo  manryears. 
And  he  cited  the  cafe  of  Horne  v.  ffldlaii,  Telv.  \xi'(t)% 
which  was  thus  ;  trefpafs  for  breaking  and  entering  the 
plaintiff's   clofc   and  fpoiling   his  grafs  ;    the   defendant 
pleads  that  m  the  clofe  where  &c  there  had  been  timeout 
of  mind  a  footway  for  all  his  Majclly^sfubjedsinthrongh 
and  over  the  faid  clofe  to  fuch  a  place,  and  thatthe  plain- 
liff  on  fuch  a  day  before  the  trefpafs  ploughed  up  the  foot* 
way  and  fowed  it   with  corn  and  laid  thorns  at  the  ftdr. 
and  near  the  faid  foot-way  in  the  faid  clofe  left  and  af* 
fig^ned  another  foot-way  for  all  his  Majcfly's  fubjcdii 
which  way  fo  laid  forth  had  been  ufed  for  all  foot  paiEa^ 
gers;  and  that  the  defendant  at  the  time  when  &c  vetf 
in  the  faid  foot- way  &sc  doing  as  litile  damage  as  hecouUy 
which  is  the  fame  trefpafs  &C|    and  demands  judgment ( 
the  plaintiff  demurred  ;  and  it  was  adjudged  againft  hioi' 
for  the  plea  of  the  defendant  is  a  good  excufe  for. tlis 
trefpafs,  brcaufe  the  plaintiff  was  the  fiift  wrong-docTt 
and  alfo  becaufc  he  laid  out  this  new  way,  and  fo  flullaot 
fue  the  defendant  contrary  to  his  own  agreement  ;  asif 
there  be  a  foot- way  under  the  hedge  in  tbe  cfof&of  J.l 
and  he  removes  the  hedge  further  into  the  clofe,  if  paf* 
fengers  ufing  their  way  go  as  near  to  the  hed^e  where  it 
is  newly  placed,  they  (hall  not  be  fued  for  it,  for  the  in- 
jury tif  any)  arifcs  from  the  afl  and  tort  of  the  plaintil^ 
and  volenti  non  fit  injuria.     And  a  cafe  watf  cited  8  Ei» 
4.  5.  a   if  water  runs  through  the  land  of  ^.,  and  he 
tlops  the  water  in  his  own  clofc  fo  that  it  furrouadsoy  ^ 
land,  1  may  enter  in  his  clofe  to  remove  the  obflruAioni  i 
and  he  fhall  not  maintain  an  adion.     The   fame  law  in  i 
the  principal  cafe  ;  per  totam  Curiam ^  except  Tihiftm*  \ 
And  Bootii  argued  farther  that,  if  this  defence  were  nst   j 
good,  a  man  mi^ht  lofe   his  ancient  way,  and  fohafcw   1 
way  at  all  ;  for  afrer  an  acx]uiefcence  for  a  great  number 
of  years  (and  it  will   be  the  fame  after  fixty  as  after 
twenty-fix)  if  a  plaintiff  might  flop  up  the  new  way,  tk 
defendant  by  reafon  of  the  death  of  the  witneflcs  or  ftf 

(f)  I  Br§WHl.  tnd  Gttild/l,  2 1 2.  S.  C.    £t  vid.  H$rm  v.  T^hr^  ^9  '^ 

watf 


ncan  nave  a  rigut  to  a  way  only  by  pretcnption, 
>r  nroelTity  ;  anfl  1  miicb  iloubt«cl  whether  a  man 
sfucha  light  by  ncciflt  y  (o)  only,  thniigh  it  is  a 
ridence  of  a  right.  Now  it  is  not  pretended  that 
ndant  has  a  right  to  this  new  way  ciihcr  by  ^rant 
ription.  Nor  hashc  a  light  by  nfctifiiy,  if  that 
ive  a  right  ;  for   though   it   is   faiH  titut  he  hai 

this  and  that  it  is  conftlTfil  by  the  ift-murrer,  it 
;  for  nothing  is  contL-fTeiJ  but  what  is  well  plratli-'', 
mother  way  is  fit  foiih  in  ihr  pica,  to  wliich  hn 
htbyprefcription,  ihii  part  of  the  pica  that  he  h;;* 
:  way  is  repugnant  to  the  other  pjrt  of  the  pica, 
refore  void.     Befi.fcs   the   defmdvinis  have   not 

that  ihcro  is  no  other  way,  but  only  that  thcr« 
WK<f  iib*r  tuay  »r  pajfagi  thtn  left  open.  This  new 
rcforc  was  only  a  way  by  fLrfferaiiec,  and  cither 
ight  (Ictcnnir.c  it  at  his  plcafurc  ;  and  the  plaintiff 
afe  has  determined  his  will  by  fattening  the  gale, 
le  defendant  ought  to  have  had  rccourfe  to  his  old 


b  not  like  the  cafe  in  Yehirtm,  for  there  the  new 
open  at  the  time  of  the  irefpafs,  and  To  long  as 
lies  open  the  right  coniiniies.  As  to  what  was 
:  a  man  by  this  contrivance  after  a  Icnglh  of 
tr  lofe  hti  prefcriptivc  ri^ht  \  if  he  do,  it  is 
faalt  by  acocpting  a  new  way  without  a  grant  (b) 
'm  it.     BcTides  here  no  fuch  inconvenience  will 
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1741.    after  evidence  againft  the  plaintiff  and  all  daifniog  nite^j 

^»  -V  ■  ■»  him.     And  as  to  what  was  faid  that  if  the  defendant  la 

RBioaoLDt(his  caufe  had  brought  his  adion,  he  would  have  reeiK., 

EpwAiiD*.  vered  very  little  damages,  it  is  a  miftake  ;  he  would  ia-i 

deed  have  recovered  very  little  damaees,  if  he  hadbroflfbtj 

hisafiion  whilfl  the  new  way  was  left  open  :  but  if  he  mi 

brought  his  a£tion  in  the  prefent  cafe  after  the  phinciC^ 

had  flopped  up  the  new  way,  he  would  probably  ha! 

recovered  very  ooofiderable  damages. 

So  judgment  was  given  for  the  plaintiff/ 


M,isG,x.  LonGiAOKE  againft  Rogers,   (a) 

Friday, 

A  d^endMt*'  A   RULE  had  been  made  in  my  abfence  ontheino^y 
wboprayt       x\  tion  (h)  of  Serjt.  fVjHm  for  fetting  afide  a  joi' 
2cd.°b*cn-"*^"^  by  reafon  that  the  plaintiff  had  not  given  the  def 
titled  to  a     ant  a  right  (i)  oyer  of  the  bond  and  condition.    The 
copy  of  the  jc3ion  (which  was  verified  by  affidavit)  was  that 
SS^o?X    plaintiff  illd  not  give  him  a  copy  of  the  atteflation  and 
■amesof  tfaewitncffes'  namcs,  nor  of  fome  memorandum  or  fubfa 
witnciTet,  as  (ion  that  was  Written  at  the  bottom  of  the  bond,  bati 
^^^'^  fufed  fo  to  do. 

futof  the 

ikcd.  (a)  In  Bamts  263,  by  the  vamtfX Lmgmmn  w.  Rtgirs, 

(6)  "  M,  It  appeared  in  this  cafe  thsr  the  attorney  for  the  defendant  fmi 
in  the  prifon  of  the  Fleet  zi  the  time  of  giving  notice  of  thit  motion ;  m^i  ^^ 
plaintiflf*  i.'fifledon  the  A;:t   la  Ge0, 1.  r.  13/  9.  that  an  attoney  %ben  mfO^' 
fon  could  Rot  slO.  1%  fuch,  but  ought  to  be  ftxnck  off  the  roll :  but  opea  hJtM" 
into  the  (latute,  it  is  fo  exprdfed  that  it  only  extends  to  Mt»mit»fir  M(bmAj^(i| 
Befides  it  ir  faid  there  tbat  if  they  had  begun  to  beattomiet  in  a  canle  bemif 
were  in  priibn,  they  might  go  on  afterwards  to  aft  in  the  caufe  though  thcj« 
in  prifon.     And  it  did  not  appear  in  the  prefent  cafe  that  the  att^vncy  wb  ibj 
ion  when  be  firll  became  attorney  for  the  defendant.**    M.  S.  ifiUis  Lord  ^ 
Joftice. 

(c)  If  the  defendant,  sfter  praying  oyer  of  a  deed,  do  not  fet  out  the 
it,  the  plaintifTmay  fign  judgment  at  for  want  of  a  plea,  or  the  Coiotooi 
will  qnaih  the  plea .  fFaflace  v.  The  Duchijs  §f  CumherUi  »<  4  Oarnf  4f  J 
370 — So  if  the  defendant  let  out  a  falfc  oyer,  the  Court  will  order  lie  f  ""^  " 
llruci:  out,  and  give  judgment  tor  the  pHuntift.  Ftrgmftn  Bait,  v  i 
Hil,  14  Ge§.  3.  B,  R,  cit  i^,  in  note.— And  if  the  defendant,  after  cnviaf  ili 
of  a  deed,  (of  which  profcit  in  made  tn  the  declaration,)  do  nolfettt  ostali 
pica,  the  plaintiff  in  delivering  the  iffue  may  fet  it  forth  as  pnt  «f  die  d^M 
tion.  T/ie  fFeav4rs  Company  v.  fFtare,  Af.  18  Gt;  %,  C  3.  MS.  JKl 
Chief  Judice  ;  and  Bmrne*^  317. 

( 0  And  an  attorney,  in  prifon,  mpy  foe  for faimfclf.     JSagt  nn  9t  ^•tk^ 

SHwL 


all  material,  as  appeared  bj  tbe  bond  idelt  whicb 
luced  in  court. 

etn  of  the  court  £ud  that  a  ct^y  of  the  witneile^ 
been  feldom  or  never  given,  becaufe  feldom  d»> 
whether  neceflary  or  not^  if  required,  they  doubted. 

erjt.  infifted  that  it  was  nec^ry,  if  required ;  and 
lit  be  at  Meceflary  to  infi»m  the  defendant  what  to 
;  conditkm.  For  he  might  forget  at  a  great  dil^ 
Be  wbeAet  he  bad  executed  tlw  bond  or  not,  and 
reminded  of  it  by  feeing  the  witneflet'  names,  or 
teeoatfe  to  them  to  inquire  whether  he  executed 
And  that  the  memorandum  might  amount  to  a 
And  that  the  plaintiff  was  not  to  judge  for  the 
ihcdicr  material  or  noL  And  he  cited  at  cafe  of 
,  JiiU  in  this  court,  H.  lo  Gft.  2.>  where  a  me- 
aod  indoriement  were  ordered  to  be  fet  forth  on 


9trU/eiu  WIS  of  opinioa  that  the  witneflcs*  names 
•e  let  forth,  nor  a  copy  given  of  that  part  of  the 


Witr  Cud  that,  on  oyer  prayed,  the  bond  and  con- 
to  be  fet  ftxth  on  the  imparlancc-roU ;  but  that 
of  late  being  feldom  'made  up  unlcfs  in  particular 
ra^ce  for  many  vcars  bad  been  for  the  plaintilF  to 
Eendant  a  copy  of  the  bond  and  condition.   And  he 
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1741.    chiefly  weighed  with  him  (he  ikid)  to  make  die  rnk  MUH 

v,*-^-^  wit  that  the  plaintiff  (though  defired)  had  not  given  Aede* 

LoHGMOBB  fendimt  a  copy  of  t|)e  memorandum  written  at  Sie  hottmntf 

v'ff^.    the  bond  which  it  might  be  material  for  him  to  knowyand  Al 

plamtiff  was  not  to  judge  for  hmuelE 

Mr.  J.  Burnett  faid  that  formerly  when  oyer  was  piajfcdlh 
deed  was  brought  into  court,  and  continued  there  the  iMj 
term  for  the  dmndant  to  infped  it  as  much  as  he  picaiied.  Ad| 
he  thought  that  this  new  method,  which  was  fubftttmri  i| 
the  room  of  the  old  one,  ought  to  be  equally  beneficial  ID  M 
defendant,  and  that  therefore  he  ought  to  have  a  cofj  i 
every  thing  that  was  written  on  the  bond  or  deed.  1 

/  was  of  the  fame  opinion;  and  the  rather  becaufetbeiii| 
neflfes'  names  and  the  atteftation  were  formerly  inferted  indij 
deeds  themfelves,  and  were  confidered,  as  is  (aid  in  C§,lkC 
a.^  as  a  part  of  the  deed,  and  that  this  praAice  continued  1 
Hinry  the  Eighth's  time,  and  there  (aid  that  the  fell  ii 
eflential  part  of  a  deed ;  and  likewi(e  becaofe  I 
might  fometimes  be  very  material  for  the  defendant  to.< 
the  witnefles'  names  to  enable  him  to  plead,  (or  die 
before  mentioned* 

But  the  pra£lice  of  the  Court  having  been  of  Iate< 
to  be  otherwife,  we  did  not  think  proper  to  (et  afide 
Judgment  for  this  reafon  as  irregular,  it  appearing  on  dief 
when  produced,  that  the  memorandum  underwritten 
gether  immaterial  in  the  prefent  cafe,  and  that  it  was 
after  the  bond  was  executed,  and  was  not  fubfcribed  bf 
parties,*'' 

(It  appears  however  that  on  a  fubfequent  day,  Tuefibp 
vernier  24th,  the  queftion ,  was  revived,  when  the  ji  ' 
was  fet  afide.) 

TuefiUyk       **  This  was  the  matter  of  the  oyer  which  came  00 
KoT.  ft4th»  motion  on  behalf  of  the  defendant  to  fet  afide  the  ^ 
becaufe  the  plaintiff  on  the  defendant's  praying  oyv 
given  a  copy  of  the  atteftation  and  witncUes'  names  to 
'bond» 
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BnAers  Parker  2Sid  Bumett  (abfenC  Mr.  J.  Fertefcui    iJ^U 

oacorred  with  me  in  opinion  that  the  defendant  was  v.«^w/ 

1  to  a  copj  of  the  atteftation  and  witnefles'  liames,  for  Longmoi* 

le  defendaint  is  entitled  to  oyer,  not  by  any  rule  of  this    n^^'*fi 

but  by  the  law  of  the  land  which  is  obferved  in  all  ^^°c**«- 

»    And  that  therefore,  as  it  it  not  in  our  power  to  de- 

I  defendant  of  the  benefit  of  the  law,  if  we  altered  iht 

we  ought  to  fubftitute  a  new  one  in  its  ftead  equally  be- 

I  to  a  defendant  as  the  old  one,  which  this  plainly  was 

nieft  he  had  a  copy  of  the  atteftation  and  witnefTes* 

I  for  though  they  could  not  be  material  ias  to  enabling 

»  plead  a  fpecial  plea  on  the  foot  of  the  condition,  they 

be  very  material  for  him  to  know  for  feveral  other  rea- 

s  whether  he  fhould  plead  non  efl  fa£him>  or  make  an^ 

e  or  not< 

being  informed  by  the  prothonotaries  that  this  had  not 
deen  to  be  the  courfe  of  the  Court  of  late,  we  thought 
ler  to  make  a  new  rule  to  afcertain  this  matter  for  the 
\  and  that  the  moft  juft  that  we  could  make  in  the  pre* 
fe  was,  to  fet  afide  the  judgment  without  cofts,  and  we 
I  rule  accordingly  [ay* 

le  fUtjf  of  whom  oyer  Is  demanded^  Is  allowed  two  days  for  that 
Fsge  Y.  Divme,  %  D.&  E.  40. — If  a  deed  be  loft,  the  plaintiiF 
Ittc  00  the  deed  as  loft  by  time  or  accident,  without  a  profert.  Read  t. 
f  t  D.  &  £.  151.  So  he  may  declare  that  a  releafe  was  cancelled  by* 
of  the  feleaibr  be'ng  taken  off  and  dedroyed  or  lo(t  $  with  a  profert  of 
te  of  the  deed.  Bolton  v.  BUIxf  ofCarliJUy  %  H,  BL  Rep,  259. 
be  make  a  profert  of  a  deed  (loft)  in  his  declaration,  aqd  the  de-. 
demand  oyer,  the  Court  will  order  that  a  produAion  of  a  copy  of  the 
aay)  ftiall  be  good  oyer,  or  they  will  give  the  plaintiff  cleave  to  amend 
rtfkm  by  ftating  that  the  deed  is  loft.  Totty  v.  Nefbitt^  Tr,  14  Geo.  3. 
ted  in  3  /).&£.  153.  Note  \  and  MMtlfon  v.  Atkinfon,  £,  17.  G.  3* 

M.  15  Gto. 
1.  Tucfday« 

SkiPP  againjl  Harwoou,  ^''^-  **'*'• 

The  Court 

|TE  rejeded  the  afErmation  of  a  Quaker  oh  a  motion  »^c^f«<i  ^ 
\    for  an  attachment  for  breach  of  a  rule  of  nifi  prius,  ^^^^on 
inis  made   a  rule  of  this  court ;  though  it  was  faid  by  of  a  Quaker 
mfel  that  it  had  been  allowed  to  be  read  in  the  King's  on  a  motion 
in  order  to  obtain  a  rule  nifi  for  an  attachment  though  ^^h^eot  ^ 
to  be  read  when  caufe  was  (hewn,  which  feemcd  to  us  non-perfbr- 

\J  o,  'to  ™"*"  °^  ^^ 

**  order  of 

Court. 
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1 741.    to  be  venr  abfurd.    And  therefore  we  did  not  bdieve  A 

i^^»— /  Court  ot   King's  Bench  allowed  it;  efpecrally  finoe  i 

SKipr     refufed  to  be  read  in  that  court  in  the  cafe  of  Oliver  ▼. 

Hauwwd.  '■'"^^  (*)'  ^*  ^  ^''"  ^'  ^^^  ^^  *  motion  for  an  attad 
'  for  non-payment  of  cofts,  which  is  more  in  the  nature 

civil  (A)  fuit  than  any  other  attachment  whatfoever.     A 

cafe  was  likewife  cited  in  the  King's  Bench  where  an 

mation  had  been  permitted  to  be  r«id  on  »  motion  for ; 

(a)  Since  repotted  in  i  Str.  946   ■tbeie  the  •flSrmfliyn  i/nM  the  §sn 
of  an  intended   rule  to  ufwer  the  natter  in  an  affidant. 

(h)  By  ftat.  7  and  8  IK  3.  e,  34^/  i«.  It  it  eiuiAed  that  every 
who  ihall  be  required  upon  any  lawnii  occafion  to  take  wn  dicb  m 
where  by  law  an  oath  it  required,  flull,  inftead  of  the  ufoal  IbnOf  be  p 
to  make  his  or  her  folemn  aflirmationy  dice  1  with  a  provife  (ftft.  6«^ 
Quaker  fluU  be  permitted  to  give  evidence  im  Mytnmmml  M^/k.  1 
was  only  to  contbue  m  font  for  ieTeo  yetr»-^ttt  it  was  afterwards  1 
and  by  ftat.  12  Ceo,  %,  e.  46.  /.  36.  it  is  cna^bd  that  m  mil  tsfu  wb 
oath  it  allowed  or  required  the  folenm  affirnutioii  of  a  Qnakcr  Hull  be 
and  taken  inftead  of  fuch  oathi  proridcd  (feA.  37.^  utf  00  Qnk 
be  permitted  to  gWe  evidence  im  miy  crnmnmi  cmfu  &e,  Oa  the  conn 
thefe  afts  of  parliament  it  has  bem  decided ;  zft,  That  where  the  al 
the  pfofeciitidn  is  crimioaly  the  aflbmltion  of  a  Qwikcr  cannot  bo  fn 
JL  V.  ffyc*9  *  Ser.  87X,  and  z  Barmtrd^  3469  a  motion  Ar  ao  inlhtm<i 
mifdemeanor  $  R,  v.  J.  Gmrdrntr^  %  Burr.  11 17.  S.  P. ;  Ofioer  ▼. 
rmetffup.  1  Str,  9469  a  motiott  to  anfwer  the  nntter  in  an  afidaviti 
Grtemt  t  Str,  5x7,  and  i{.  tk  OmmtkUtpm^  %  Ati»  70,  bothappflM 
exhibit  articles  .  of  the  peace. *-ftdIy,  Even  though  in  lacm  it  be  a  di 
ceeding  ;  as  in  an  appeal  of  murder,  CafliH  v.  BmmiMlgef  %  Str,  156 
Unlefs  the  application  be  aiminft  a  (^aker»  and  there  his  oi*a  ifl 
may  be  received,  tliongh  the  proceeding  be  of  a  crinunal  naCas^ 
SkmeUimgt4m  %  Gei^  s.  B.  K  Amir.  ftdi.  a  \  Umifmm  v^  Jmm^  A.{  J 
Cmrdnerf  1  Burr,  XI 17;  and  Cmufp,  toi.  4thlyf  Where  the  oUeft 
proceeding  is  of  a  tMi  ttacare,  the  amrmatiott  of  a  Q^dter  may'  be  ■ 
Attbtfom  y,  Bverittp  Conf,  381  ;  an  af6Kon  of  debt  Ibr  a  penalty  m  t 
hery  aft.  s  Geo.  ft.  c.  94;  Pnoell  r.  ff^ard^  cited  in  jMt,  soO|  i 
f»  an  attachment  for  not  peHbrming  an  award ;  Teyhr^yt  Snti^  cM  h 
^94 ;  even  though  the  proceeding  be  carried  on  In  the  aant  ef  As 
R,  V.  Turner^  2  Str,  1219.  a  rule  to  fhew  caufc  why  an  ippshlii 
overfeers  fliould  not  be  quaflied.  It  is  true  indeed  that  In  JIaMn  ▼•SifVi 
Str,  441,  the  Court  of  King*s  Bench  refufed  to  grant  an  attachamt  Ai 
performance  of  an  award  on  the  affirmation  of  a  Qoaker,  becaafe  th 
**  It  If  a  criminal  profecution  wirhin  the  provifo  of  tBe  ftatote  7  aiA  I 
r.  34.**  But  at  the  ground  on  which  that  cafe  was  decided  has  tei 
quefticnedy  the  cafe  itfelf  may  probably  no  longer  be  coufiihwd  • 
authority,  efpeciaJly  fince  the  cafei  Powell  v.  H^mrdf  and  Tmffur  v. 
above  referred  to.  When  the  cafe  of  Rohint  v.  Se^wmrd  was  dedfcii ; 
tachment  for  not  performing  an  award  was  confidered  as  a  criminal  pfM 
-but  in  R,r.  Afvers,  1  D.  C^  E,  266«  Mr.  J.  Buffer,  (in  aafwcr  is  1 
cited  from  i  Atk,  58  to  fhew  that  fuch  an  attachment  W*  of  a  d 
nature)  faid  <<  That  cafe  might  have  been  good  law  fbrmoly;  ftr  ih 
Court  only  looked  to  the  con^empt-'-but  it  has  been  fettled  of  Jtfe  fV 
an  attachment  for  nofei-perfbimance  of  an  award  is  oidy  in  the  MCM 
civil  exr«.ution.**  See  alio  on  this  head  y,  Bmker^t  cafe,  t  Str*  : 
R,  V.  Strikes^  Cs-iL'p.  136;  Bcnafms  v.  Scktole^  4  D,  ^  B,  31^}  A*  V,i 
ri//,  it,  80s  >  '*°'^  M*IUfiam  V.  Smithy  Z  D,  ^  E,  S6. 

tachi 
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It ;  but  Paraikor  (« ),  who  was  concerned  in  that  caufe>   1741. 
:  h  was  read  by  confent  and  to  prevent  delay^  other-  ^  .-^-.-j  - 
Court  would  not  have  admitted  it."  Skipp  . 

Harmtood. 
(«]  WlM  was  on«  of  the  pronMotanes* 

n  the  Demife  of  Thomas  Morris  and  Others  *^'p'50.«. 
againft  William  Underdown.  Nor"**iVtji. 

■ 

i  opinion  of  the  Court  was  delivered  as  follows  by      The  deviror 

derifed  lands 
to  A.  till  B. 

r»  Lord  Chief  Juftice.    ^  Ejeament  for  the  third  part  c.  and  D. 
nefluages  and  feveral  parcels  of  land  in  tValnur  Rip^  jSr^ 
Qrtat  M0figiham  m.Kent.     The  demife  is  laid  on  the  ages  of 
tfrilxo  Geo.  2.  to  hold  for  feven  years  from  the  aad^  twenty-onc 
hndants  plead  not  guilty ;  and  a  fpecial  verdid  was  ^c.^^  D. 
•1  which  it  now  comes  before  the  Court  and  dieir 

heirs  equally 
to  be  divided 

^ledal  vcrdia  is  to^Ais  cffea;  that  long;  before  thc[j[;j;«^^  ^^ 
en|  &c.  one  Richard  Morris  was  feifed  m  fee  of  all  ntiix*  Vn 
iogjes  and  lands  mentioned  in  the  declaration,  of  which  cominon» 
I  part  is  in  queftion  i  and  that  the  lands  arc  of  the  te*  cj^^rte^iwitii 
gavtlkiiid;  that  he  by  his  will,  lath  of  ^eptembir'^f  ^"^^ 
bfifed  them  by  thefe  words,  ^  All  and  flncular  my  ity  of  loi. 
s  tenements  lands  hereditaments  and  premifes  what^^^^-*^ 
tuate  lying  and  bebg  in  the  feveial  parifbes  of  Rip^  ^  ^^^ 
Mmgiham^  and  alfo  all  thofe  my  two  mefliiages  or  tionabi^  oat 
tt  widi  the  hmds  and  premifes  thereto  belonging  fituate  ^^^%^ 
d  beina;  in  Wialmir  now  or  late  in  the  tenures  of  JJ^  hcT- 
MAms  and  R,  Scottj  I  give  devife  and  bequeath  vifed  odier 
IBsm  Vndirdown  of  the  town  of  Deal  and  Anm  his  }«^  ^  A. 
hold  to  them  for  (b  long  time  and  until  fVilUam  Vn-  IS^eTfUe*^ 
the  younger  John  Under Jotvnznd  Morris  Urtderdown  the  reft  re* 
he  fiiid  friieam  Underdawn  and  Anne  his  wife  fhall  ^"^J^^^ 
and  attain  their  feveral  and  refpedive  ages  of  one*  ^^^^  ^ 
ity  years,  then  I  give  deviib  and  bequeadi  the  lame  perfooai  eC 

Cate  not  be« 
B  Z.  her  bdff  executors  ftc,  and  dtre^ed  that  his  tlebti  Sec.  Aould  be  paid  out  of 
pivea  to  A.  and  E.-^B.  died  bcfare  the  devifor,  but  (if  he  had  Ured)  would  havt 
*,  at  the  time  of  the  trefpafs  and  ejc€hneat }  it  was  holden  that  the  devife  to  B. 
I  deyife;  and  that  the  heir  at  law  of  the  devifor  (not  the  refiduary  deYifee]  was 
B.*8  fliare  as  not  being  difpofed  of  by  the  will. 

yk  of  lands  to  A.  dll  B.  attains  the  age  of  twenty-one,  and  /inr  to  B.  ia  Aei  giTei 
iotcrefti  defcendible  to  his  heirs  if  he  die  before  twenty-one. 

unto 
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174T.    unto  the  (aid  JViUwn  Uuderdtwn  the  younger  the  £ud  JJk 
'  VnderdowH  and  Morris  Undirdown  and  to  dieir  heirs  and  at 


powir. 


^*ir!?*  figns  rcft>e<aivcly,  equally  to  be  divided  between  them  as  to- 
agairfi  nants  in  common  and  not  as  joint-tenants,  and  to  take  lai 
Under-  hold  their  refpe<5live  parts  and  fhares  of  and  in  the  laiiies 
they  ftiall  feverally  arrive  at  their  faid  ages  of  twenty-OK 
years  and  not  before,  unlefs  they  the  faid  TViUiam  Underitm 
the  elder  and  Jnne  his  wife  ihall  before  that  time  depart  dii 
life,  and  that  then  immediately  on  the  death  of  the  furvivorol. 
them  the  faid  TVilliam  UfuUrdown  the  elder  and  Amu  \k 
wife  I  give  and  de\  ife  the  fame  unto  them  the  laid  IViVm 
Undirdon»n  the  )ounger  the  faid  John  Undirdown  and  Mm 
XJndirdown  their  heirs  and  affigns  in  manner  as  afbrelaid;  l»^ 
verthclefs  charged  and  chargeable  with  the  payment  of  1 
a-piece  to  them  the  faid  Jf^tlliam  Underdawn  the  elders 
Anne  his  wife  during  their  lives  and  the  life  of  the  furvivor 
half-yearly  payments  free  and  clear  from  all  deductions 
foever  by  the  faid  fVilliam  Vndirdown  the  younger  Jobn 
derdown  and  Morris  Undtrdown  aiid  their  feveral  heirs 
afiigns  equally  and  proportionably  out  of  their  feveral 
as  they  and  each  of  them  fhall  come  to  and  enjoy  their 
and  (hares  therein  refpe£lively.  Alfo  I  give  devife  and 
queath  unto  the  faid  JViUiam  Underdown  the  elder  and 
his  wife  all  and  lingular  thofe  my  mefTuages  tenements 
hereditaments  &c.  not  hnlnbefore  givm  and  devifid 
Jyrng  and  being  in  the  pari/h  of  Walmer  or  elfewhiri^  to 
to  tViem  and  their  heirs  for  ever.  And  after  feveral 
devifcs  and  bequefts  immaterial  to  the  point  in  q 
then  follows  this  devifc;  "  And  the  reft  refidue  and 
der  of  my  goods  chattels  cattle  ftock  ready  money  plate  lii 
bedding  and  all  other  my  eft  ate  nnhatfoever  both  re^l  and  per< 
fonal  not  hereinbefore  given  and  bequeathed  I  give  and 
queath  unto  Mary  Underdotjcny  daughter  of  the  faid  IVii 
Underdown  and  yinne  his  wife,  her  htirs  executors  adminiftn-j 
tois  and  affigns,  fubjeft  nevertheltfs  to  the  payment  of  thl;^ 
legacies  charges  and  aims  of  money  herein  after  mentioned.?  J 

Then  he  direfts  how  and  in  what  manner  fome  of  bis  1^  ; 
|;acies  (hall  be  paid  by  the  faid  Mary  Underdown,  And  da  | 
follow  thcfe  words, 
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*  And  fiirdier  mj  trill  and  mind  is  that  as  well  all  debts  as    1741. 
aenl  cfaacges  and  probate  of  this  my  laft  will  and  i^ftament  v^^v-<^^ 
d  all  other  incidental  charges  touching  the  execution  there-    ^  ^^• 
'  as  all  other  fums  of  monev  as  (hall  be  due  and  owing  at    ^^;^" 
e  time  of  my  deceafe  fhall  be  paid  and  difcharged  out  of  Uhoki- 
•  f/latg  hereinbefore  given  unto  the  fiud  IVlUiam  Underdoiun     ^^v^ 
r  dder  and  Anng  his  wife  and  unto  the  faid  Mary  Vndir^ 
wm  equally  between  them  by  my  executors   hereinafter 
■Hd."      And  then  he  makes  the  faid  William  Underdown 
e  dder  and  Richard  Underdown  of  Deal  his  executors. 

r 

Then  the  jury  find  that  yohn  Underdown  died  in  the  life- 
Be  of  the  teftator,  and  that  the  teftator  continued  feifed  of 
e  premifes  and  died  fo  feifed  ia  March  1731;  and  that 
Immii  Mnrisj  Thomas  Morris^  Richard  Morris^  John  Mor^ 
1^  and  Richard  Monisy  the  leflbrs  of  the  plaintifF,  are  his 
and  coheirs  according  to  the  tenure  of  gavelkind;  and 
if  JAn  Underdown  had  been  living  at  the  time  of  the 
and  eje£fanent  laid  in  the  declaration  he  would  have 
■b  then  of  the  age  of  twenty-one  years.  That  William 
mfrthnm  the  younger  was  twenty-one  at  that  time,  and  is 
R  living.  And  that  Morris  Underdown  was  under  the  age 
raCwcnty-one  at  that  time,  and  is  ftill  living.  That  William 
\tdtrdown  the  elder  and  Anne  his  wife  are  living  \  and  that 
Ibrf  Underdown  the  daughter  and  refiduary  legatee  is  alfo 
I  living.  The  reft  of  the  fpecial  verdi£l  is  only  matter 
f  fcno,  in  order  to  bring  the  point  in  queftion  before  the 
bart.  And  upon  this  fecial  verdi6l  it  (lands  now  before 
e  Court  for  judgment 

Tbere  were  (bme  queftions  made  at  the  bar  that  were  (b 
ay  plain  and  clear  that  we  determined  them  on  the  firft  ar- 
■Bent  {a) ; 

As  tlat  nothing  vefted  in  John  who  died  before  the  de- 
ifaf  and  therefore  nothing  could  defcend  to  his  heirs ; 
That  the  three  fons  were  tenants  in  common,  and  that 
MR&Mre  William  and  Morris  could  take  nothing  by  furvivor- 

And  that  William  Underdown  and  his  wife  at  moft  could 
Bid  the  part  of  John  by  virtue  of  the  firft  devife  to  them  no 

fa)  Thii  cafe  wai  argued  feveral  times 

longer 
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iDfiaer  dim  until  Jihh  iif  he  had  lived,  wodd  hife  ttihclj 
at  £e  age  of  twenty-one.  H 


The  only  queftion  therefore  that  remains  to  be 
VwDBft.  is  whether  Jibn*^  third  part  is  to  be  confidered  as  a  hfjU 
^^'^'     vib^  and  coofequendy  bdonging  to  die  leflbrs  of  t*^       ^ 
who  are  found  to  be  the  devifor's  heirs  at  lawy  or 
pafled  to  either  of  the  refidmry  devifees,  for  diere  a 
fets  of  refiduary  devtfees  in  the  will  daiihing  under  di 
daufes. 

The  firft  refiduary  devifees  are  William  Vniirkm 
Anm  his  unfe :  but  as  die  devifix*  gives  nodiim;  to  diem- 
iiich*  mefliiages  tenements  lands  hereditaments  £c.  in  the , 
nth  of  JVabur  #r  il/nvhirgf  not  therein|)efore  ghren  ad< 
vitedf  and  as  die  preinifes  in  queftion  were  before  givca  1 
deviled,  it  is  plain,  accordine  to  all  the  rcfolutionsi  diit  nl' 
tate  or  Intereft  in  thefe  could  pafi  by  diis  devife. 

The  only  queftion  dierefore  that  remains,  and  wMch 
nuts  of  any  difpute,  is  whedier  the  premifes  in  qveftion 
long  to  the  heirs  at  law  or  to  Afary  the  general 
vifoe^  to  whom  he  lias  given  all  his  efiate  whatfoevcr 
real  and  perfonal  not  thereinbefore  given  and  ' 
which  word  efiate  (a)  will  certainly  carry  any  inl 
had  not  before  difpofed  of. 

And  as  this  queftion  will  principally  depend  on  die 
tion  of  the  ttfftator,  I  think  it  may  be  detennined  by 
three  rules,  which  I  take  to  be  now  certain  and 
rules  for  the  conftruAion  of  wills  of  this  fort. 

I  ft.  That  the  intent  of  the  teftator  ought  always  tstdj 
place,  when  it  is  not  contrary  to  the  rules  of  law. 

(«)  The  word  **  eftate**  is  alone  fufficienr  to  pafs  ^  fte ;  Ceamefi  f9^ 
vmttr  T.  TAe  Duke  9f  Bolton^  Salk.  236,  and  6  Mod,  xo6  i'T'^mr  ▼.  Wifht^ 
fFm,  295.  and  Ca],  temp.  Talk,  2S3  \  Ihbetfon  ▼.  Beekmtb  \  C^  ttmf.  U 
157  ;  Sc9tt  ▼.  jllhenj.  Com,  Rep,  337  {  Bailn  t.  Gale^  s  yem,  4S  ;  MtfJ 
Pam^  3  ytk,  486$  Macaeret  ▼.  Tall^  Amhl,  182 ;  StUt^  d.  Reymnt  f.  m 
ford^  %BI.  Rep,  938;  Davie  w,SieveMt,  Dmtil,  323,  oa.ed.  \  i/U^4.fti 
fir  ▼.  Mart'mt  I  D,  &  £,  ^li  i^FietcJkr  ▼.  &mtw,  ft  X).  6?  £.  4 
/he  d.  Bkrkitt  t.  Chapman,  1  /f.  Bl.  Rep,  223.— So  alfo  is  the  word  •«  < 
tatei"  J  Fletcher  t.  Smtten,  %D,&  E,  656,  and  TiUty  ▼.  Sw^,  A.  659.1 

2dl 
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hMff  Timt  tbe  inoent  of  tiie  teftator  ought  idwars  to  be  i  f^r^ 

m  »  thiim  flood  at  tbe  time  of  makiiig  his  will,  and  is  ^^^-y^mj 

to  be  coUcfted  from  fubfcquent  accidents  which  the  tefta-  ^  ^'^ 

cmU  not  tlien  ferefee.  ^;j^* 

|dlV|  That  when  a  teftator  in  his  will  has  given  away  all  UNotitr 
cnHe  and  intereft  in  certain  lands^  fo  diat  if  he  were  to    oown^ 
JBmediacdf  nothing  remains  undifpofed  of,  ho  cannot  in- 
i  to  g;ive  anj  thing  in  thefe  lands  to  his  refiduary  deviiec. 

^  to  the  firft  rule ;  as  it  was  never  controverted,  and  has 
in  b  long  eftablifhed,  I  (hall  cite  no  cafe  to  confirm  it ;  but 
Bonly  hy  thus  much  upon  it,  that  there  is  no  rule  of  law 
t  ftands  in  tbe  way  of  the  leflbrs  of  the  plaintiff.  But 
It  is  a  rule  which  makes  greatly  for  ^hem,  that  an  heir  at 
^  Aall  not  be  difinhericed  unlels  the  intent  of  the  teftator 
ttanjfeft  and  apparent  («);  and  it  will  be  very  difficult  to 
m  here  that  the  teftatoPs  manifeft  intent  was  that  his  heirs 
add  not  have  J9lm*%  third  part  upon  his  dying  before  them, 
toohr  for  the  reafims  which  I  ihall  hereafter  mentionf  but 
twiw  becaufe  if  that  had  been  his  intent  be  might  eafily 
to  %fa*s  death  have  made  a  new  will,  .wd  given  away  his 
It  Mm  his  heirs. 

Ai  to  the  fecond  rule,  it  is  (o  confonant  to  reafon  and  com- 
i^  Attfe  that  it  does  not  want  any  authority  to  fupport  it — 
itdid,  I  could  mention  feveral:  but  I  think  it  is  enough 
%  that  dicre  is  no  authority  againft  it  I  own  that  the 
llDikj  of  Lord  Talbot  in  the  cafe  of  H9pkim  v.  Hophns  {t}^ 
pch  he  coofidered'  thoroughly  and  well,  is  a  very  great  au« 
Milj,  and  would  ftagger  me  very  much  if  it  contradiAed 
ii^le:  but  it  does  not  contradid  it  at  alL  For  that  cafe 
I.  no  more  than  this,  the  teftator  John  Hopkins  gave  his 
Ke  to  Samuel  Hopkins  f'on  of  his  coufin  John  Hopkins^ 
ho  was  his  heir  at  law)  for  his  life,  and  to  his  firft  and 
My  other  Ion  in  tail  male,  and  in  default  of  fuch  ifTue  to 
Srv  odier  (on  of  his  coufin  John  Hopkins  in  tail  male,  and 
asfaulc  6i  (iic]v4ffue  to  the  firft  and  every  other  fon  of  Sa^ 
S  die  eldeft  daughter  of  his  coufin  John  Hopkins  in  tail 
1^  with  feveral  remainders  oyer,   and    feme  to    perfons 

1)  9m  Mew*  d.  Faige  ▼.  JJeafeman,  JUL  iz  Ce-..  z.Jup,  140.  and  the  cafes 

t  fCRRod  to. 

^)  Of.  ttmf.  tdh,  44;  and  vid.  i  Atk.  5S1. 

in 
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1741.     in  being.    Samuel  died  before  the  teftator  without  iffiie- 1 
coufin  J$hn  Hopkins  had  no  fon  at  the  time  of  thetdM 
death,  and  Sarah  was  an  infant  and  immarried  \  fo  thicifc 
limitation .  to  her  fons  were  confidered  as  a  oontiiigiBilt 
mainder  it  was  void,  and  the  eftate  would  go  to  dienol 
remainder  that  was  then  inefle;  and  it  certainly  wis  tc 
tingent  remainder  at  the  time  of  the  will  made,  Sanmd)^ 
then  alive :  but  Samuil  being  dead  before  the  feftattXi  I 
7albot  held  it  to  be  an  executory  devife  and  confejai 
good,  and  that  the  eftate  in  the  mean  time  fbouUveftii 
heir  at  law;  all  therefore  that  he  determined  was  that  a  I 
fequent  accident  might  alter  the  operation  of  law,  and  tU 
order  that  the  intent  of  the  devifor  might  take  eflRsS^ 
this  in  favour  of  the  heir  at  law,  who  otherwife  wouU  I 
had  nothing;  fo  this  cafe  does  not  at  all  contradift  the 
which  I  have  laid  down.  '  The  cafe  of  AfflAurmkam  and  A 
flutw  [a)  was  cited  as  an  authority  for  this  rule,  whicb 
determmed  by  all  the  Judges  on  a  refierence  to  them  by 
Lord  Chancilhr :  but  that  cafe  was  deocnnined  on  the  fi 
cular  wording  of  the  ftatute  9  Gi:  2.  r.  3&     But  fo  f 
is  an  authority  that  the  rule  was  agreed  in  that  cafe  byd 
Judges,  and  is  fupported  by  fevenl,  cafes  that  were  ated 
agreed  to  be  law  on  the  arguing  of  that  cafe. 


As  to  the  third  rule;  it  is  not  only  agreeable  to  ^ 
feveral  old  cafes  but  is  eftabli(hed  by  three  modem  ofi 
very  great  authority;  I  mean  the  cafes  of  Goidrigk  tJ 
in  the  court  of  King's  Bench,  the  cafe  of  Wright  T«i 
and  the  cafe  of  Roe  v.   Fluddy  both  in  this  court. 

The  cafe  of  Goodright  v.  Opie  (*)  was  (I  believe)  bl 
to  be  argued  in  the  King's  Bench  M,  7  Ge9m  i.^  and 
judgment  was  given  P,  9  Geo.  1.  The  cafe  was  dm 
devife  of  lands  to  four  perfons  and  their  heirSy  as 


(a)  2  Atk.  36  \  Barnard.  Ch^  Rep.  6;  and  7  M»d,  %^^»  TlMrelkl< 
tion  was  whether  a  devife  of  Iinds  to  charitable  ufes  made  beibre  the  itfi 
mortmain,  9  Geo.  2.  c.  36,  were  good,  the  derifor  not  dying  uflCU  ain 
ftatute  took  diedl ;  and  ic  was  hoi  den  to  be  a  good  devife. 

(h)  S  Modr  J23. 

com 
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wn  and  not  as  jdnt-tenantr ;  then  the  devifor  gives  all    i74.i» 
rbis  mefluages  lands  tenements  rents  reverfions  and  he-  u-v-i>«r 
linents  not  thereinbefore  given  or  devifed  and  all  his  i>oc  dem. 
b  ind  chattels  and  eftates  both  real  and  perfonal  of  what    ^^^J^i 
I  or  nature  foever  to  the  defendant  Opie  Sici  one  of  the   u/o  Br- 
ibes died  four  ^ears  before  the  devifor  i  the  lelTor  of  the     dow«* 
5iras  heir  to  the  devifor.     Pratt  Chief  Juftice  and 
uftice  were  of  opinion  for  the  plaintiff  the  heir  at 
£jre  Juftice  and  Firtifcui  Juftice  for  the  defendanu 
Uktuaiy  devifees.     It  was  infifted  that  this  was  no  au- 
jlj^  bccaufe  the  Court  were  equally  divided:  it  was  cer* 
l^tiD  authority  at  firft,  but  is  now  become  an  undoubted 
irityj  becaufe  Mr.  Juftice  F^rttfcut  [a)  afterwards  al- 
ius ODinion  when  he  came  into  this  court  on  being  in* 
of  tne  fubfbquent  determination  in  the  cafe  of  Wright 
IT;  and  it  is  plain  likewife  that  Lord  Chief  Juftice 
r  afterwards  altered  his  opinion,  becaufe  he  gave  his  judg- 
I  otfaerwifc  in  the  cafe  of  Ra€  v.  Fluddy  which  i  fhall 
An  prefently,  and  in  which  likewife  Mr.  Juftice  F9rttf' 
jgncurred. 

lie  judgment  was  given  in  the  cafe  of  Wright  v.  Hall  (b)  « 

ib  court  P.  II  Geo,  i.  on  a  cafe  referved  for  the  opinion 
be  Court.    The  cafe  was  this ;  a  man  devifed  lands  to 

KCartit  and  his  heirSy  and  feveral  other  lands  to  fe« 
her  perfbns  in  fee ;  and  then  follow  thefe  words ;  ^  all 
inft  and  refidue  of  my  mefluages  lands  tenements  and 
■Bwirnts  whatfoever  in  the  pariihes  of  Edmont$n  and 
V  or  either  of  diem,  or  in  any  other  town  or  pari(h 
fcr,  I  give  to  John  Lammas  and  his  heirs  for  ever'* : 
CarUr  died  before  the  teftator ;  it  was  holdeo  by  the 
tfaat'thi!^  was  a  lapfed  devife,  and  that  the  lands  given 
:is  Carter  fhould  go  to  the  heir  at  law  and  liot  to  the 
deviiee ;  and  Lord  King  m  delivering  .the.,  opinion 
nut  (aid  that  though  the  will  was  not  complete  until 
iieath  of  the  teftator  fo  as  to  veft  any  thing  in  the  de« 
|h  jet  chat  the  intent  of  the  teftator  is  to  be  uken  to 
j(l  things  ft«od  at  the  time  of  the  making  of  his  will »  for 

f/Ur,  Joftice  y«A»  Fortefrie  Aland. 

\  frrt.  iSs.  S.  C  i  and  %  Mod,  z%%,  by  the  name  of  Wnght  y.  Homt* 

the 


30O  MICHAELMAS  TERM,  15  Gio.  IL   C  P. 


1741.    the  teftator  makes  bis  will  as  if  he  were  to  fit  dnt 
^   ^'n^uki  it  cannot  be  prefuined  that  he  intended  to  derifba  Ci 
Doc  dem.  tingency  which  afterwards  happened,  and  which  he  ctrfK 
^j?!'    then  forereci  which  is  exafUy  the  prefent  cafe. 

UllDBI- 

MWN.  The  cafe  of  iCitf  V.  Fludd  (a)  was  likewife  on  a  dii 
ferved  in  this  court  P.  2  Gi§.  a. ;  amf  though  it  wn  fiX 
the  counfel  that  no  judgment  was  given,  jet  mj  Bradicr  I 
tifcui  who  was  then  in  court  (and  who  to  befiire  baMnM 
(ays  that  judgment  was  aAually  given  by  himfidf  ill  \ 
whole  Court.  There  was  another  point  deterauned  ii  i 
cafe  not  at  all  material  to  the  cafe  in  qudHioOf  and  thodi 
flull  only  mention  fo  much  of  it  as  rdates  to  the  lij 
cafe,  A  man  devifed  lands  to  R.  Bijh$p  and  his  heirs  fer^ 
on  condition  to  pay  all  his  debts  legacies  and  funend*  eqfcri 
and  at  the  hitter  end  of  his  will  he  gives  and  devifetdl' 
reft  and  refidue  of  his  real  and  perfonal  eftate  whatfeeiv 
before  therein  bequeathed  to  EUnahiih  Ftudd  (die  defaill 
R.  Bi/hp  died  before  the  devifor ;  it  wu  holden  \J 
whole  Court  that  the  heir  ihoald  have  Ac  lands  deHH 
R.  Bt/hip,  and  not  Elixaieth  Flwtd  the  refiduary  devifeei 
that  the  devife  muft  be  taicen  to  mean  the  reft  and  rett 
the  lands  unbequeathed  at  the  time  of  the  making  d 
will,  at  which  time  all  the  eflate  in  theft  lands  was  dy| 
of;  and  the  cafe  of  ^rf/Ar  v,  I^mU  was  (here  citediai 
lied  on* 

If  the  cafe  before  the  Court  were  a  new  cal^  I  Aid 
of  the  fame  opinion,  but  I  am  very  gbid  that  my  opini 
fupported  by  diree  fuch  great  aud^orides  {b)^ 

The  only  queftion  therefore  that  remains  is  wheAe 
eftate  or  contingent  intereft  in  the  premifes  in  quipftioi 
mained  undifpofed  of  at  the  dme  of  the  making  of  dM 
if  there  did,  this  rule  and  the  cafes  cited  to  fupport  it  d 
extend  to  the  prefent  cafe^  and  this  w^u  tiie  oqly  Mh 
ever  ftuck  with  me, 

(a)  Fort.  184.  S.  C. 

{b)  See  alfo  Packman  t.  C»h^  2  Sd,  53,'  78  \  Bagwell -f.  Dr^  X  F. 
700  J  (hocn  T.  (hoftif  I  Atk,  494  9  Piat  t.  CAapwuaiy  x  Vtu.  541;  j 
Pai€^  2  Str.  %%Of  and  2  P.  H^mu  489  j  IVatfim  ▼.  The  Em-l  •f  Lmahx 
3^5>  32^  \  jichrMd  V.  SmitkfoHi  I  Bro.  Cb^  Caf,  503  }  and  fpnm  t.  Mi 
3  Br§,  Ck,  Cafn  zf . 
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upoD  ooofidenlion  we  are  all  clearly  of  opinion  that   1741.' 
ig  remained  undifpofed  of  in  the  premifes  in  queftion  at  ^^^mj 
K  of  the  making  of  the  will ;  for  that  the  eftate  would  ^*  <>««• 
rdbd  in  y$bm  at  the  time  of  the  death  of  the  devifor,   ^''jV^'* 
at  dierdbre  if  he  hid  outlived  the^  devifor  it  would  have    um  ds&. 
nded  to  his  heirs  diough  he  had  never  attained  the  age  of    i>owm* 
tjHKie.    For  that  the  wofd  tbtn  does  not  denote  the  time 
I  the  intoreft  is  to  commence  but  only  the  time  when  the 
kit  to  come  into  pofleffion,  and  is  exaSly  the  fame  thing 
k  had  given  the  eftate  to  WilUam  Undird$wn  and  his 
fcr  a  certain  term  of  years  and  then  to  John  and  his 
I  ia  which  cafe  no  one  would  ever  have  doubted  but 
ikoigh  J§hu  had  died  before  the  expiration  of  the  term» 
hk  would  have  gone  to  his  heirs,  provided  he  outlived 
rfbtor.      And  in  this  opinion  we  are  confirmed  by  two 
|PBit  authorities)  the  one  ancient  and  the  other  modern, 
M|i  of  tkem  authorities  in  jpoint,  the  words  in  each  oJF 
jioqg  almoft  exafUy  the  fame  as  the  prefent     The 
iikr^uft  cafe^  3  ut.  lOj  20,  21 ;  the  fecond  is  the 
fMmtfiiU  and  2>«^tfrJ  determinod  by  Lord  Harcourt 
'Ptft  confideration  in  Chancery  JHiL  17131  and  in 
t  lie  groimded  6is  opinion  upon  Sora/lein*s  cafe  in  Cotti 
tk  cafe  is  reported  in  the  Abridgment  (a)  of  Equity 

I  fai  19S- 

Me  has  indeed  been  fome  variety  of  opinions  whether 
fe  cafes  the  firft  laker  for  years  fhould  hold  until  fuch  time 
feoi  if  he  had  lived,  would  have  arrived  at  the  age  of 
f^otiCf  or  whether  it  ihould  determine  immediately  upon 
idi  (i)  :  but  there  is  nooccafion  to  give  any  opinion  upon 

this 

I  if.  Of.  Akr,  I95i  ^/.  4  S  ind  Gilh.  Cat.  in  Eq.  36.  See  alfo  Good^ 
Bmomrd  w.  HHuiiji  t  Btarr.  %%%  \   uJ  Doe  d.   tfleldon  t.  Lea^  } 

fal  3  Cf.  19.  Btapm'i  cafe  ;  Sweet  t.  Beal^  Lane  58  ;  and  Gojlty  t.  Gil- 
Fkrm.  35  i  it  wai  holden  tbit  the  firft  eftate  ihould  coatinue  until  the 
MMi  woiHA  bave  attained  the  particular  age.  But  in  Lomex  t.  Hoi' 
I  P,  aFbs,  176,  where  A.  devifcd  to  his  daughters  until  his  fon  ihould 
It  1^  of  40  yeara  **  hoping  hy  that  time  his  ion  will  haTe  feen  his  iblly/* 
ftifiitaak  a  dilltoftiao  between  the  cafes  cited  and  the  principal  cafe ;  he 
:  when  foch  an  eftate  or  intereft  is  created  for  a  particular  purpofe,  e,  g. 
li  Ibr  payment  of  debts  (as  in  Boraft^^s  cafe)  and  the  ceihii  que  vie  died 
ht  espindoii  of  the  temiy  "  in  aid  of  the  honeft  intention  of  the  party 
ly  be  fuppoied  to  have  computed  the  time  wherein  the  profits  of  his  ef- 
lU  be  fttffidtnt  for  that  end^  th«  Courts  haT»  conftrued  the  devifor  to 

have 
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1741.    this  in  the  prerent  cafe,  it  being  found  in  the  Ipccial  m 
^  -V*-  ■ '  that  yohfty  if  he  had  lived,  would   have  been  twentj-cue 
Dob  iem.  fo^g  jj^g  Jcmifc  laid  in  the  declaration* 

MOIRIS 

dowmV  There  were  two  obje£lionf  mentioned  on  the  part  of 
defendant,  which  it  may  be  proper  juft  to  take  notieeol 
order  to  give  an  anfwer  to  them. 

The  firft  was  that  it  was  the  intent  of  the  teftatnr 
JVtlKam  Undirdrivn  and  his  wife  fhould  have  lo^  a-yoi 
of  the  whole  premifes  during  their  lives,  whereas  bj  tiuii 
firu^on  they  will  be  deprived  of  one  third  part  of  it 

The  other  was  that  he  has  direfled  his  refiduarydd 
to  pay  his  debts  funeral  expences  and  fome  of  his  leg^uao^ 
that  by  this  conftrudlon  the  fund  may  be  rendered  dei^ 
and  fome  of  his  debts  remain  unfatisfied  contrary  to  juftid 
contrary  to  his  intent* 

There  was  an  anfwer  endeavoured  to  be  given  toboAJ 
objedions,  that  the  eilate  will  pafs  cum  onere  tothelf 
but  to  be  fure  that  is  not  fo,  becaufe  they  do  not  daia^ 
the  will.  But  the  true  anfwer  is,  to  the  firft  bbje$a% 
it  is  cafus  omi/Tus,  a  cafe  whicfi  the  teftator  did  not  fa 
and  therefore  did  not  provide  for,  and  we  are  not  to  ^i 
new  will  for  him.  And  to  the  latter  that  he  could  not  ii 
that  this  contingent  intereft  (hould  be  a  fund  for  die  piyi 
of  his  debts  &c,  which  he  could  not  forefee  would  ever 
and  which  moft  probably  never  would.  Beiides  lA  diC 
cafe»  if  we  fhould  conftnie  the  cftate  to  belong  to  d 
fiduary  devifec,  it  would  certainly,  as  that  devife  it  WQ 
not  be  liable  to  the  payment  of  any  part  of  the  loJL  » 
And  in  the  fecond  cafe,  it  is  certain  that  if  J9hn  had  fa 

have  meant  that  the  devifec  or  executor  fhould  have  the  land  for  fekifi 
that  when  the  Ton,  if  he  had  lived,  would  have  arrived  at  the  agtiiaii 
but  that  in  all  cafes  where  no  fuch  intention  appeared,  the  eftate  or  iittldl 
abfolutely  determine  by  the  death  of  the  party  under  the  age  fpedBedi" 
the  devifor^s  reafon  for  creating  the  particular  eftate  in  that  cafe  appOM 
'<  to  guard  h;s  eAate  againd  the  ill  conduct  and  extravagance  of  hufa 
Honor  accordingly  ruled  that  the  particular  eilate  ceafed  on  the  ibi* 
under  40. 
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idhtOT)  tUs  eftate  MTOuld  not  have  been  fubje£l  to  the  1741. 

mentof  die  teftator's  debts,  legacies,  &c.  in  die  hands  of  ^  ^^.^ij 

Hi  or  hb  heirs,  and  therefore  it  is  plain  that  the  teftator  Dos  doa. 

cr  intended  that  it  fhould.  ^""VI^ 

agatn/t  ^ 
Under* 

HTe  tUnk  therefore  that  there  is  no  weight  in  either  of    down. 
fe  objeAions  $  and  for  the  reafons  which  I  have  already 
are  all  of  opinion  that  judgment  muft  be  for  the 


indff 


99 


r 


Rob  on  the  dcmife  of  Fulham,  &c.  againji      2/  wcdncf- 

WlCKETT,    &C.  day.  Feb.  3d 


HE  following  opinion  of  the  Court  was  given  by  Devlfeof 

freehold 

QZfX,  Lord  Chief  Juftice.      ^  This  comes  before  the  wife  for  life, 

OD  a  cale  made  many  years  ago  before  the  Lord  Chief  »d  after  her 

£/r#at  his  fittings  at  Guildhall,  and  which  by  rca-^jj^°/"^^ 

cf  many  accidents  that  have  happened  ftill  remains  to  be  wife  was  en- 

Oed*  ^cint   of   in 

fee;   "  Pro- 

cafe  is  thus.     Rohrt  Waith^  having  a  wife  J&7/^n;7/ruch child,  as 

ifiite  or  brother,  but  three  fillers,  Mary  the  wife  of  flu>uid  hap- 

Wickttty  and  Elizabeth  and  Anm  then  unmarried,  by  J^J^^^^^^ 

dtted  the  8th  of  Decembtr  1686  gives  all  his  lands  tene-  (Jd^OioM 

^  and  hereditjtments  whether  in   fee-fimple,   for  life  or  die  before  21 

eafes  for  veart,  in  pofleffion  or  reverfion,  to  his  wife  withoutiOue 

'  life;  and  after  her  deceafe  he  devifes  the  fame  to  fuch  of^oi^I third 

(  hb  iaid  wife  was  then  fuppofed  to  be  with  child  with  ftouid  go  to 

Pdifeiot  of  and  to  the  heirs  of  fuch  child  for  ever.  "  Pro-  |{jc  ^^^^ 

always  suid  my  will  and  meaning  is,  that  if  fuch  child  ^^f  t'he  other 

*"  happen  to  be  bom  as  aforefaid  fhall  die  before  it  has  two  thirds  to 

to  the  2se  of  twenty-one  years  leaving  no  iflue  of  it's  ^^.  ®(  J?J? 

the  rrrerwm  of  one  full  third  part  of  all  my  lands  tone-  twv**' Vhe 

and  hereditaments  fhall  go  and  be  to  my  faid  wife  Ka-  wifo  was  not 

rand  her  heirs  for  ever,  to  the  only  ufe  of  her  and  *^cr"[*'»^'^*{J» 

;  and  one  third  part  of  my  faid  lands  tenements  and  he-  JjfJJn^/ 

fhall  be  and   go  to  my  fifter  Elizabeth  and  her  over  depend- 

for  ever  I  and  the  other  remaining  third  part  of  the^^    0°  ^J^c 

lands  tenements  and  hereditaments  fhall  be  and  go  to  my  ^^^^  ^^  '^^ 

Jmm  and    her  heirs  for  ever."      Then  follow  thefedyiag  under 

\  «  Item  I  give  to  my  fifter  Elizabeth  600/.  to  be  added  *>  and  with- 

^her  father's  legacy.  Item,  I  give  to  my  fifter  Anne  400/.  to  thi*^"thofe 

nerer  happened  the  remainder  over  did  not  takeefTedt,  butth«t  the  heirs  at  law  of  the 
were  entitled  to  cake. 

bft 


304  HILARY  TERM,  15  Gto.  II.    C.  F. 

174.T,   2  ^^  added  to  her  father's  legacy,  ftem  I  give  to  mjr  fifcr  Mmj 

C^sr^'  fVickttt  5//'     And  he  made  hit  wife  KathiriMt  ftle  mm 

RoBdrm.  trix.     Kutherifii  was  not  with  child  at  die  tune  of  inakill{g 

FuLHAM  the  will  nor  at  any  time  by  the  teflator  who  died  three  or  fair 

WiccxTT  ^^P  ^^^  making  his  will.     The  premifes  in  queftScNB  m 

lands  of  which  the  teftator  was  fetfed  in  fee<-fiinpte  tt  di 

time  of  making  his  will.     The  defendants  cfaum  a  tiki  pti 

under  the  faid  Mary  JVickett  one  of  the  lifters  and  rohrifdH 

of  the  devifor.     The  leffors  claim  under  Kathmm  Ae  iM 

of  the  devifor  and  his  two  other  fifters  EUxatiih  and 


The  queftion  referved  was  whether,  as  Kathtrhm 
with  child  at  the  time  of  making  the  will  nor  at  the  time 
the  death  of  the  devifor,  and  (b  no  fuch  child  wat  ever  fa 
the  devife  of  the  remainder  to  Kathirim  the  wife  and  thei 
fifters  Elizabitk  and  Anne  in  fee  could  ever  take  pIao& 
it  did,  then  the  verdift  for  the  plaintiflF  was.  to  ftand  far 
whole ;  it  it  did  not,  the  verdi^  was  to  be  entered  upij 
for  the  two  thirds;  and  cofts  were  by  the  rule  direAeaftlj 
according  to  the  determination  of  the  queftion  lefervcL 

This  cafe  was  fpoken  to  in  the  laft  term  only  befafe 
felf  and  my  Brothers  Parker  and  Burnetii  mat  mj  Br^. 
Forte/cue  A.  was  likewife  abfent  when  itt  was  fboKea  l6l 
Trinity  term  (a)*,  and  therefore  we  did  not  ooo&It  wiAll 
about  it:  but  my  Brothers  Parker  and  Bnrmtt  and  I  m' 
of  the  fame  opinion. 

If  there  were  nothing  more  in  this  cafe  but  the  queftion 
ferved  on  the  trial  at  niii  prius,  I  own  I  think  it  ib  very  |1 
and  fo  very  clear  a  point,  that  I  fhould  have  had  no  doubt 
cerning  it.  But  as  there  has  been  a  judgment  given  in  the 
of  King's  Bench  upon  another  part  of  this  will,  whidii  1 
firft  fight  feem  to  interfere  with  ours,  and  as  hordHarcmri 
made  a  declaration  and  in  fome  meafure  given  his  opinioBi 
thefe  very  words  of  the  will  on  which  theprefent  queftiion 
which  is  not  agreeable  to  our  fcntiments,  for  diefe 


fa)  The  firft  time  the  argument  occupied  two  day*  $  the  fecood  tine  Ai 
cafe  was  argued  by  MV/m  Serjt.  for  the  plaintiff  and' &;V£ircr  Stejc.  Arcbe^ 
Pendants. 
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^deied  (a)  tKe  care,  and  for  thefe  only  1 1741,  2. 
"infg  the  opinion  of  the  Court  than  the  \  -^  ,^ 
%,  -equire.  Rok  dem. 

'^  FULHAIC 

^^    O^  ch  obfcurcd  by   many  points  Wici'frf 

^^^  'v  many  cafes  which  have 

^^  ^  *hink  are  in  nowife  ma- 

J^jf  ^  '^fore  in  the  iirft  place 

^^^^c'^i^       ■*'  *i^nich  does  not  belpng 

^:t^\f  -^  queftion  is. 

.  *fc  ^  ^ 

'^^y^  *  any  things  faid  and  a  great  many 

« ifes  to  a  child  in  ventre  fa  mere ;  in 

.den  that  all  fuch  devifes  are  void ;  in 

acs,  if  they  be  devifes  in  prefenti,  are  void, 

.ifes,  in  futtiro,  they  are  good  ;  and  fome  Judges 
^|NJt  I  think  there  is  no  ca^  fo  adjudged)  that  alt 
ire  goodi  becaufe  all  of  them  are  in  their  nature 
in>.  It  is  plain,  by  the  cafes  which  are  cited  upon 
t  many  of  thofe  whohaye  talked  about  it  have  con- 
Gslves  by  not  diftingui(hing  between  a  devife  being 
and  .it's  becoming  void  afterwards.  For  fto  be 
be  never *born  the  devife  becomes  void.  Which 
IDS  in  re(pe£i:  to  thefe  devifes  we  think  to  be  the 
e  time  enough  for  us  to  determine  when  the  cafe 
meqt  before  us.  But  in  the  prefent  cafe  we  do 
t  all  material  whether  this  devife  to  the  child  of 
centre  ti  mere  be  a  good  devife  or  not ;  for  laying 
te^utofthe  cafe,  the  fubfequent  devife  will  de- 
le (ame  contingencies  and  will  fall  under  juft  the 
lUons. 

(hm  another  note  that  the  Chief  Juftice  was  prepared  to  give  the 
art  in  the  MkAatlmas  tern?  preceding*  bat  that  In  deferenee  to 
uioa  he  reconfidered  thecafe  ;  ijplliking  of  this  cafe^  he  obferred 
givenjudgment  upon  this  day  (SLtr«r//«jr»  ^'ovemher)  a8th«  but  on 
H*rcQurt*%  decree  in  order  to  give  judgment^  he  feeming  to 
e  very  point  in  quefl-ton  upon  great  €«nfideration  and  to  be  of  a 
nn  usy  I  thought  it  beft  to  reconfider  the  cafe,  and  to  defer 
riJ  the  feetnd  day  of  the  nest  term.** 

X  To 
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I74.U   2  ^^  added  to  her  father's  legacy.  Item  I  give  to  my  filkr  iMnfj 

C^'  mchn  5/.''     And  he  made  hit  wife  Kathmmg  Ut  tmA 

Roe  drm.  trix.     Kathtrint  was  not  with  child  at  the  time  of  makiBgl 

FuLHAM  the  will  nor  at  any  time  by  the  teflator  who  died  three  or  ibor^ 

WicciTT^^y'  after  making  his  will.      The  premiles  inqiieflidii 

lands  of  which  the  teftator  was  feifed  in  fee<-fimpte  tt 

time  of  making  his  will.     The  defendants  cfaum  a  chiirf 

under  the  faid  Mary  JViciett  one  of  the  fitters  and 

of  the  devifor.     The  leffors  claim  under  Kst/urim  the 

of  the  devifor  and  his  two  odier  fitters  EUxaieth  and 


The  queftion  referved  was  whether^  as  Kathirim 
with  child  at  the  time  of  making  the  will  nor  at  the  time 
the  death  of  the  devifor,  and  (b  no  fuch  child  was  ever  h 
the  devife  of  the  remainder  to  Kathirim  the  wife  and  the: 
fitters  Elizabtth  and  Anne  in  fee  could  ever  take  pIao& 
it  did,  then  the  verdift  for  the  plaintiflF  was.  to  ftand  far 
whole ;  it  it  did  not,  the  verdift  was  to  be  entered  W^tL, 
for  the  two  thirds ;  and  cofts  were  by  the  rule  direfied  td'j 
according  to  the  determination  of  the  queftion  lefervcL 

This  cafe  was  fpoken  to  in  the  laft  term  only  befafe 
felf  and  my  Brothers  Parktr  and  Burnett -^  md  my  F 
Forte/cue  A.  was  likewife  abfent  when  it  was  fpokea 
Trinity  term  (a)\  and  therefore  we  did  not  ooofiilt  with 
about  it:  but  my  Brothers  Parker  and  Burnett  and  I  ait 
of  the  fame  opinion. 

If  there  were  nothing  more  in  this  cafe  but  the  qucftka 
ferved  on  the  trial  at  niii  prius,  I  own  I  think  it  ib  very  { ' 
and  fo  very  clear  a  point,  that  I  fliould  have  had  no  doubt 
ccrning  it.  But  as  there  has  been  a  judgment  given  in  the  ' 
of  King's  Bench  upon  another  part  of  this  will,  which  fl„„, 
firft  fight  feem  to  interfere  with  ours,  and  as  ItordHarcMrt 
made  a  declaration  and  in  fome  meafure  given  hisopiniiMii 
thefe  very  words  of  the  will  on  which  the  prefent  queftion  a^ 
which  is  not  agreeable  to  our  fentiments,  for  diefe  rafan 


fa)  The  firft  time  the  argument  occupied  two  day* ;  the  fecood  tiw  Ai 
cafe  was  argued  by  M^/m  Serjt.  for  the  plaiotiflr  ^ndSitcncr  Stejc.  Ar  the  i^ 
fendants. 
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oroiighly  confidexed  (a)  the  care,  and  for  thefe  only  1 1741,  a. 
longer  in  delivering  the  opinion  of  the  Court  than  the  \  -^  ,^' 
If  would  otherwife  require.  Rok  dem. 

FULHAIC 

cafe  has  been  very  much  obfcured  by  many  points  WicitTf 
lave  been  infifted  on,  and  by  many  cafes  which  have 
:ed  to  fupport  them,  which  we  think  are  in  nowife  ma- 
» the  point  in  queftion.  I  (hall  therefore  in  the  iirft  place 
Nir  to  deliver  the  cafe  from  that  which  does  not  belpng 
I  order  to  find  out  what  the  real  queftion  is. 

I  there  were  a  great  many  things  faid  and  a  great  many 
ted  in  refped  to  devifes  to  a  child  in  ventre  fa  mere ;  in 
which  it  washolden  that  all  fuch  devifes  are  void;  in 
hatfuch  devifes,  if  they  be  devifes  in  prefenti,  are  void, 
ley  be  devifes  in  futuro,  they  are  good  ;  and  fome  Judges 
Ucn  ($ut  I  think  there  is  no  ca^  fo  adjudged)  that  alt 
rifes  are  good,  becaufe  all  of  them  are  in  their  nature 
in  futuro.     It  is  plain,  by  the  cafes  which  are  cited  upon 
ii  that  many  of  thofe  whohaye  talked  about  it  have  con- 
!  themfelves  by  not  diflingui(hing  between  a  devife  being 
initio  and  it's  becoming  void  afterwards.     For  (to  be 
I  child  be  never*born  the  devife  becomes  void.     Which 
opinions  in  re(pe£i:  to  thefe  devifes  we  think  to  be  the 
will  be  time  enough  for  us  to  determine  when  the  cafe 
1  judgment  before  us.     But  in  the  prefent  cafe  we  do 
k  it  at  all  material  whether  this  devife  to  the  child  of 
u  in  ventre  ia  mere  be  a  good  devife  or  not ;  for  laying 
fe  quite  •ut  of  the  cafe,  £e  fubfequent  devife  will  de- 
I  on  the  fame  contingencies  and  will  fall  under  juit  the 
kfiderations. 

ppean  from  another  note  that  the  Chief  Juftice  was  prepared  to  give  the 
F  the  Court  in  the  UTickaelmas  tern?  preceding,  bat  that  in  deference  to 
Tt*%  opinion  he  reconfiderrd.  the  cafe  ;  fpiiking  of  this  cafe^  1m  obferred 
tD  bare  given  judgment  upon  this  day  {^Mturdty^  November)  a8th«  but  on 
I  Jjxd  Hatcitrt^s  decree  in  order  to  give  judgment^  be  Teeming  to 
ined  the  very  point  in  queftion  upon  great  cunnderation  and  to  be  of  a 
uoo  from  us,  I  thought  it  beft  to  reconfider  the  cafe,  and  to  defer 
lent  unrii  the  feetnd  day  of  the  nest  term." 

X  To 
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1741,  2. 1  {hall  only  fay  thus  much  upon  it,  that  we  think  that  thei 

^"v-^^  tingencies  are  not  too  remote,  as  they  muft  all  happen  inl 

^u\h*am  ^^*"  tweiuy-two  years,  and  upon  the  death  of  a  perlba « 

e^airft     n^ult  be  born  in  lefs  than  a  year  after  the  death'of  the  teftatv (l 

WicKiTT  There  are  feveral  cafes  that  have  gone  much  farther  than  tf' 

but  I  (hall  only   mention  the  cafe  of  MaJJMurgb  aod 

-1  rern.  234,  257,  and  304.     That  was  a  cafe  upOndie  '"^ 

tion  of  a  term  in  a  deed,  but  it  was  faid  to  be  detenn' 

cording  to  the   rules  of  executory  devifes ;  ind  the  lii 

there  was  holden  to  be  good,  though  the  contingency 

not  happen  until  twenty-one  years  after  a  life  then  in 

but  it  was  held  that  this  was  a  reafonable'time,  and  thi 

not  tend  to  create  a  perpetuity.     And  as  this  cafe  wH' 

thoroughly  confidered^  and  not  determined  by  the  then ' 

Keeper  until  he  had  had  the  opinion  of  the  Court  of  C 

Pleas  upon  it,  fo  it  has  been  cited  a  great  many  times 

Courts  of  Law  and  Equity,  and  has  always  been  heU 

rightly  determined. 

Many  things  were  like  wife  faid  in  the  surganient  of  At^ 
fent  cafe,  and  many  cafes  were  cited  to  (hew  that 
^'  provided'*  was  fometimes  underftood  to  make  a 
and  fometimes  as  a  word  of  limitation;  and  if  it  were 
and  we  had  nothing  elfe  to  do,  the  books  are  fo  fruiifel" 
this  fubje3  that  we  might  cite  nearly  as  many  cafes 
head  as  in  cafes  of  anions  of  flander,  which  are  almoft 
merable.  But  there  is  but  one  plain  rule  to  go  by, 
that  this  mufl  be  taken  either  to  be  a  word  of  limitation  oTi 
dition  according  to  the  wording  of  the  will  or  deed,  and 
ing  as  the  intent  of  the  devifor  or  the  parties  appcais 
And  if  it  were  material  to  determine  this  pcMnt  here,  I 
try  it  by  this  rule :  but  we  do  not  think  it  at  all  material;  i 
prefentcafe  whether  this  be  a  condition  or  a  contingent 
tation;  for  if  it  be  a  condition  precedent,  in  that  cafe  the  1 
will  not  veft  until  the  condition  is  performed;  and  if il] 
contingent  limitation  or  rather  an  executory  devife  (asitj 
tainly  is,)  in  either  of  thefe  cafes  (as  I  have  already  oT' 
the  devife  can  never  take  tSt&  unlefs  the  contingency 

{a)   Vid.  Ccodt'i//ei.   Gurnall  v.   ^'ocd,   T.    13  &  14  Cr9.  ft.  J*p.^l\\ 
h^Kg  V.  H/jciaif,  7  />.  e^  E.  ICO. 
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roiighly  confideied  (a)  the  care,  and  for  thefe  only  I  ij±i  2. 
longer  in  deliveridg  the  opinion  of  the  Court  than  the  \  -^^.^j' 
f  would  otherwife  require.  Roe  dem. 

FULHAIC 

cafe  has  been  very  much  obfcured  bv  many  points  Wiciirf 
ftve  been  inflfted  oti,  and  by  many  cafes  which  have 
d  to  fupport  them,  which  we  think  are  in  nowife  ma- 
the  point  in  queftion.  I  (hall  therefore  in  the  iirft  place 
If  to  deliver  the  cafe  from  that  which  does  not  belonsr 
order  to  find  out  what  the  real  queftion  is. 

there  were  a  great  many  things  faid  and  a  great  many 
sd  in  refped  to  devifes  to  a  child  in  ventre  fa  mere ;  in 
rhich  it  was  holden  that  all  fuch  devifes  are  void ;  in 
latfuch  devifes,  if  they  be  devifes  in  prefenti,  are  void, 
;y  be  devifes  in  futuro,  they  are  good ;  and  fome  Judges 
den  (()ut  I  think  there  is  no  cafe  fo  adjudged)  that  alt 
ifes  are  goodi  becaufe  all  of  them  are  in  their  nature 
1  futuro.     It  is  plain,  by  the  cafes  which  are  cited  upon 
\j  that  niany  of  thofe  who  have  talked  about  it  have  con- 
themfeives  by  not  diftingui(hing  between  a  devife  being 
aitio  and  it's  becoming  void  afterwards.     For  (to  be 
child  be  never*born  the  devife  becomes  void.     Which 
tpinions  in  refped:  to  thefe  devifes  we  think  to  be  the 
rill  be  time  enough  for  us  to  determine  when  the  cafe 
judgment  before  us.     But  in  the  prefent  cafe  we  do 
:  it  at  all  material  whether  this  devife  to  the  child  of 
e  in  ventre  ia  mere  be  a  good  devife  or  not;  for  laying 
;  quite  •ut  of  the  cafe,  the  fiibfequent  devife  willde- 
on  the  fame  contingencies  and  will  fall  under  juft  the 
iderations. 

pears  from  another  note  that  the  Chief  Juftice  was  prepared  to  give  the 
the  Court  in  the  Muhaelmas  term  preceding^  but  that  in  defercnee  to 
r*fl  opiujon  he  reconfidered.  the  cafe  ;  fpMking  of  this  cafe^hcobferved 
»  bare  given  judgment  upon  this  day  [Sarurdsjff  November)  aSthj  but  on 
Jjprd  HarccL'rt^s  decree  in  order  to  give  judgmenty  he  Teeming  to 
led  the  very  point  in  queiVion  upon  great  confideration  and  to  be  of  a 
00  firom  uSy  I  thought  it  beft  to  reconlider  the  cafe,  and  to  defer 
■nt  unrii 'he  feetnd  day  ofthe  nest  term." 

X  To 


The  queftion  rderved  was  whether^  as  Kaihirim 
with  child  at  the  time  of  making  the  will  nor  at  the 
the  death  of  the  devifor,  and  (b  no  fuch  child  waft  ef 
the  devife  of  the  remainder  to  Katherim  the  wife  and 
fifters  Etizabitk  and  Anm  in  fee  could  ever  take  pla 
it  did,  then  the  verdift  for  the  plaintiff  was.  to  ftand 
whole ;  it  it  did  not,  the  verdift  was  to  be  entered 
for  the  two  thirds ;  and  cofts  were  by  tbe  rule  diieA 
according  to  the  determination  of  the  queftion  vefenr 

This  cale  was  fpoken  to  in  the  laft  term  only  beii 
felf  and  my  Brothers  Parker  and  Burmtti  md  taj 
Forte/cue  A.  was  likewife  abfent  when  it  was  ipoM 
Trinity  term  (a)\  and  therefore  we  did  not  ooiwdt  % 
about  it:  but  my  Brothers  Parker  and  BnmM  and  ] 
of  the  fame  opinion. 

If  there  were  nothing  more  in  this  cafe  but  the  qod 
ferved  on  the  trial  at  nifi  prius,  I  own  I  think  it  ib  vc 
and  fo  very  clear  a  point,  that  I  fhould  have  had  no  doi 
ccrning  it  But  as  there  has  been  a  judgment  given  in  tl 
of  King's  Bench  upon  another  part  of  this  will,  wfaidi 
firft  fight  feem  to  interfere  with  ours,  and  as  hoidHent 
made  a  declaration  and  in  fome  meafure  given  his  opini 
thefe  very  words  of  the  will  on  which  thepre&nt  queflii 
which  is  not  agreeable  to  our  fentiments,  for  diefe  rei 
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thoroughly  confideied  (a)  the  cafe,  and  for  thefe  only  I  jjit  2» 
be  longer  in  delivering  the  opinion  of  the  Court  than  the  k  -^^^' 
it&If  would  otherwife  require.  Hob  dem. 

FULHAK 

his  cafe  has  been  very  much  obfcured  by  many  points  wxcKiTt' 
h  have  been  infifted  oti,  and  by  many  cafes  which  have 
oted  to  fupport  them,  which  we  think  are  in  nowife  ma- 
t  to  the  point  i  n  que  ftion.  I  (hall  therefore  in  the  firft  place 
■voor  to  deliver  the  cafe  from  that  which  does  not  belpng 
I  in  order  to  find  out  what  the  real  queftion  is. 

irft)  there  were  a  great  many  things  faid  and  a  great  many 
I  cited  in  refped  to  devifes  to  a  child  in  ventre  fa  mere;  in 
;pf  which  it  was  holden  that  all  fuch  devifes  are  void ;  in 
^  that  fuch  devifes,  if  they  be  devifes  in  prefenti,  are  void, 
tAey  be  devifes  in  futuro,  they  are  good ;  and  fbme  Judges 
iJioIclen  (but  I  think  there  is  no  ca^  fo  adjudged)  that  alt 
.devifes  are  good,  becaufe  all  of  them  are  in  their  nature 
ili  in  futuro.     It  is  plain,  by  the  cafes  which  are  cited  upon 
histdj  that  many  of  thofe  who  have  talked  about  it  have  con- 
ded  themfelves  by  not  difiinguilhing  between  a  devife  being 
ab  initio  and  it's  becoming  void  afterwards.     For  (to  be 
t  jf  a  child  be  never ^born  the  devife  becomes  void.    Which 
Cfe  opinions  in  relpefi  to  thefe  devifes  we  think  to  be  the 
,h  will  be  time  enough  for  us  to  determine  when  the  cafe 
s  in  judgment  before  us.     But  in  the  prefent  cafe  we  do 
kink  it  at  all  material  whether  this  devife  to  the  child  of 
fritu  in  ventre  (a  mere  be  a  good  devife  or  not ;  for  laying 
levife  quite  out  of  the  cafe,  £e  fubfequent  devife  will  de* 
jttft  on  the  fame  contingencies  and  will  fall  under  juft  the 
Goqfiderations. 

Er  jpppeart  from  uiother  note  that  the  Chief  Juftice  was  prepared  to  give  the 
■  of  the  Court  in  the  Mkhatbnas  tenr  preceding,  but  that  in  deferenee  to 
vnarr*!  opinion  he  rcconfidered.  the  cafe  \  fpfftking  of  this  cafe^heobrenred 
4ti  to  have  given  judgment  upon  this  day  {i^turdtff  Novemter)  a8th«  but  on 
ato  tfird  Hatcibrt*%  deciee  in  order  to  give  judgmeitty  he  feeming  to 
sraiuied  the  very  point  in  que(Kon  upon  great  csnfideration  and  to  be  of  a 
fpiDion  from  ua^  I  thought  it  beft  to  reconfider  the  cafe,  and  to  defer 
jgmenc  unrU  the  feeknd  day  of  the  next  term.'* 

X  To 
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171.1*  2  ^  ^^  ^o  1^^  father's  legacy.  Rem  I  rive.lb  ttM^M 

^I^'  ^P^i^/  5/.**     And  he  made  hit  wife  KmiknSSf  ifei 

RoBdcm.  trix.     Kethirini  was  not  with  child  at  dke  timedfH 

^vi.iiAM  the  will  nor  at  any  time  b^  the  teftator  who  died  dinei 

WtccsTT  ^y^  ^^^  making  his  will.     The  premiies  in  qodGk 

lands  of  which  the  teftator  was  feifed  in  fuLrws^\ 

time  of  making  his  will.     Tlie  defendanb  cfcuni  a  ikh 

under  die  faid  MitryWickett  one  of  the  SSten  and  ciM 

of  the  deviibr.     The  leflbrs  daim  under  Ksihmrim  fh 

of  the  devifor  and  his  two  odier  fifters  EMzaieth  ind  A 

The  queftion  referved  was  whether^  as  KMirim  m 
with  child  at  the  time  W  making  the  will  nor  at  the  li 
the  death  of  the  devifor,  and  ib  no  fuch  child  irasefcif 
the  devife  of  the  remainder  to  KatJurim  the  wife  and  d 
fifters  BtixahHh  and  Anrn  in  fee  oouki  ever  take  pha 
it  did,  then  the  verdift  for  the  plaintiff  was.  to  bstA  % 
whole ;  it  it  did  not^  the  verdift  was  to  be  cntovil'  ^ 
for  the  two  thirds ;  and  cofts  were  by  the  nik 
according  to  the  determination  of  thequeftion 

This  cafe  was  fpoken  to  in  the  laft  ttrm  onlv  WpM 
felf  and  my  Brothers  Parhr  and  Bwrntti  and  m  m 
Forti/cue  A.  was  likewife  abfent  when  i|t  waa  fotrftai- 
Trinity  term  (a)i  and  therefore  we  did  WcQ^iR  wif 
about  it:  but  my  Brothers  Parker  and  BnrMt  and  l.i 
of  the  iame  opinion. 

If  there  were  nothin|  more  in  this  cafe  but  dm  qfMfi 
ferved  on  the  trial  at  niii  prius,  I  own  I  dunk  it  fe  tw 
and  fo  very  clear  a  point,  that  I  ftiould  have  had  no  dbuoi 
cerning  it.  But  as  there  has  been  a  judgment  riyenmdiiPr^ 
of  King's  Bench  upon  another  part  of  this  tmit  whkaul 
firft  fight  feem  to  interfere  with  ours,  and  as  LordJXsran 
made  a  declaration  and  in  fome  meafure  given  his  opinSii 
thefe  very  words  of  the  will  on  which  theprefent  queffisn 
which  is  not  agreeable  to  our  fentiments,  foe  diefe 


(a)  The  firft  time  tlie  trgvment  occupied  two  day*  ;  the  leoool  tl 
cafe  was  argued  by  fyHim  Serjt.  for  the  pUiatiflT  »d' jUcver  9taic.  fti 
ftudants. 
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throughly  confideied  (a)  the  cafe,  and  for  thefe  only  1 1741,  2. 
longer  in  delivering  the  opinion  of  the  Court  than  the  ■,  -^*_r* 
If  would  otherwife  require.  Kob  dem. 

FULRAK 

cafe  has  been  very  much  obArured  by  many  points  wxcKiTf 
laire  been  iniifted  oti,  and  by  many  cafes  which  have 
ed  to  fupport  them,  which  we  think  are  in  nowife  ma- 
\  the  point  in  queftion.  I  (hall  therefore  in  the  iirft  place 
nir  to  deliver  the  cafe  from  that  which  does  not  belpng 
I  order  to  find  out  what  the  real  queftion  is. 

I  there  were  a  great  many  things  faid  and  a  great  many 
ted  in  refped  to  devifes  to  a  child  in  ventre  fa  mere ;  in 
which  it  washolden  that  all  fuch  devifes  are  void;  in 
hitfuch  devifes,  if  they  be  devifes  in  prefenti,  are  void^ 
key  be  devifes  in  futuro,  they  are  good ;  and  fome  Judges 
Uen  (but  I  think  there  is  no  ca^  fo  adjudged)  that  alt 
rifes  are  good,  becaufe  all  of  them  are  in  their  nature 
io  futuro.    It  is  plain,  by  the  cafes  which  are  cited  upon 
d,  that  many  of  thofe  who  have  talked  about  it  have  con- 
themfelves  by  not  diftinguilhing  between  a  devife  being 
iflitio  and  it's  becoming  void  afterwards.     For  fto  be 
I  child  be  never*born  the  devife  becomes  void.    Which 
opinions  in  refpefi  to  thefe  devifes  we  think  to  be  the 
irill  be  time  enough  for  us  to  determine  when  the  cafe 
I  judgment  before  us.     But  in  the  prefent  cafe  we  do 
k  it  at  all  material  whether  this  devife  to  the  child  of 
v  in  ventre  d  mere  be  a  good  devife  or  not ;  for  laying 
i  quite  out  of  the  cafe,  the  fubfequent  devife  will  de* 
:  on  the  (ame  contingencies  and  will  fall  under  juft  the 
lidcrations. 

Ipejrf  from  tnothernote  that  the  Chief  Juftice  was  prepared  to  give  the 
the  Court  in  the  Michaelmas  tcrxr  precedingy  but  that  in  deferenee  to 
-f*fl  opinion  he  rcconfidered.  the  cafe  \  fpfftking  of  this  cafe,heobferyed 
ro  havegiven  judgment  upon  this  day  {Saturday f  Nsvcmher)  a8th«  but  on 
X^ird  Hat£ibrt*a  deciee  in  order  to  give  judgmenty  he  feeming  to 
ned  the  very  point  inqueffion  upon  great  csnfideration  and  to  be  of  a 
ton  from  us,  I  thought  it  beft  to  reconfider  the  cafe,  and  to  defer 
ent  unrll '.he  fee*nd  day  oftheneit  term.'* 

X  To 
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1741,  2.  cannot  be  limited  after  sin  eftate-tail:  but  iti$ph(iitliitte 
'_  r -I  J  remainder  to  B^m  refped  to  the  frediold  eftato  ia  food. 

Ros  dem. 

^"^  ''",>]*       There  is  but  one  cafe  that  remaina  to  be  takfcn  Mtioeo(«l. 

WtcjuTT  ^h^t  >^  ^^  ^^  ^  3^^^^'  ^-  Wificmk  ftfj,.  which  wsif»  Jttemwd 
by  Lord  Hartwrt  in  ChanMy  ^h  oif  Ofib^  '^H^  ^• 
have  not  been  able  toobtain  a  rcipQit  of  that  cafa^  InMl  Bfip 
I  can  cdleA  from  the  decree  the  principal  matter  iBJ«l|Ba|[ll 
beforethe  Court  was  in  refped  to  the perlbnal  eflttB»  of  iMd) ,  ^ 
the  plaintifii  prayed  adiftribution  aa  next  ofkin,  aa  to  whkkifti ' ' 
Loid  Chancellor  did  not  think  proper  to  gire  theni  anj  nfaf^ 
and  one  raafini  is  giveni  amongft  otherat  that  fuch.afiiitiajt 
Court  of  Equity  ought  not  to  Iw  encouraged  after  therajbc  li|| 
been  fubmitted  to  near  twentjf  yean.    He  doea  indceflechi, 
that  the  dcvife  over  to  K^thenm  the  wife  and  the  t«o.fifa%:' 
even  of  the  freehold  eftaces  was  good)  and  likewife  diiaiflblfcl 
plaintiflFs'  bill  fo  far  as  it  fecks  to  impeach  their  tide  totkft 
eftates ;  but  as  it  was  not  dire^y  the  point  i^eibre  hifSiai 
therefore  does  not  feem  to  have  been  thoroughly  oon^d^rB^t 
cannot  lay  any  great  ftrefi  upon  this  decbratiQa  of  Lgrd,  Ifft, 
iourt  though  a  very  great  maoi  and  the  rather  bqoiufe  atfjieci|(l 
of  his  decree  he  has  ordered  the  deeds  and  writings  rdatiof 
the  freehold  cfl^tes  to  be  brought  into  court  that  the 
might  refort  thereto  and  take  copies  of  them  aa  thej; 
think  fit;  whicbibemsas  if  he  determined  nothing  i^ 
to  this  point  but  left  the  plaintifisi  to  try  their  title  ^  la«^ 
gave  fome  affiftance  for  that  pur pofe.    So  that  I  thiok  tW 
Lord  Harc9urf%  opinion^  for  which  I  fliouU  have  hsd  dv 
greatefl  regard  if  it  had  been  the  point  diredtly  before  hini  ssl 
he  had  pofitively  determined,  it  does  not  ftand  in  our  way, 

We  are  therefore  of  opinion,  for  die  reafons  afbrefridi  tU 
the  devife  in  remainder  to  Katherim  and  the  two  fifters  Sfi^ 
hith  and  y/jsv^  never  took  effed,  that  confequently  upon  the  deiA 
cSKatheritu  (who  died  in  1729,  though  it  Is  not  ftated  io||i 
cafe,}  the  third  part  of  the  premifes  in  queftioq  ^cftsoiMP 
Mary  one  of  the  coheirs  of  the  devifor,  under  whom  thc<fcA>' 
dants  claim ;  and  that  therefore  according  to  the  ruk  thenitf 


(4)  Cifk,  Ef.  Caf.  74  s  Pr^,  in  CA^ute,  3x6  i  a«d  I  JGf .  <f/f  Jkr.  Mf 
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■pfer  Ae  jimmffwAy  for  two  thirds  of  the  pre- 1741,  2. 
iftt»  Hid  If  ID  iie  other  third  part  for  the  defendants  (ay*       c^,^-.^ 

Ros  denru 
ftdMlaaABf  diB  eUbonfte  ^fcn^oo  of  tUs  cafe  by  the  learned  Chief  Fulram 
f»  k  ftoM  <Hkn|r  to  liippoft  clw  opinion  bece  gi?ea ;  it  being  contrary  not      agmtf 
Iftl  tJpiiflMiiM  ofLofd  Bs^tmrt  va.fmu^,  Wl^trnk^   (which  was  Wickktt 
HWily  Laid  ifiiirfipiiili  in  Tmtrtany.  F^MreaHf  %  Atk.  317,  318,  and  by 
4  Mmmfdd  in  F^immtm  d.  Brfmifm  ?.  HolydMy^  3  J70f  r.  1623,  d.  and  in 
><L  iPSy»y.  m^yi  j;  Dt^J^.)  »dto  that  of  the  Court  of  King  «  Bench 
ArfpiMf.  fiHi  T.  n  Gw.  i.»  both  of  which  caiesaiofa  on  the  cooftrocr 
i  iVihIl  w3l  nlpettni  the  leafidioM  picmlfety  h^l  alfo  to  the  decifionof  the 


■fjif  IUm*i  BcBCb  hi  a  fiphfiBqiacat  cife»  GMtfir  ?.  fTKkett,  M  19  Cm.  ^. 
H|C  IK9  «Q  d^  finoe  fpeMon  ai  aroie  hi  the  principal  cafe  {fiot  v.  Wxi- 
yw^f^BOkg  tht  tahotd  eftite.'v^ee  alio  jivtyiiM  ▼.  H^^nL  1  ^m.  4fto; 
■IrT.  MmAttf  C  JWr.  1703$  T«jr/«r  t.  Tft^/ary  I  ^/>.  386  j  and  StatAam  v. 
ilCMqp.  4PI  UMtwolartcf  of  which  caies  ftrongly  militate  againft  this  decir 
fei  IM  fi^/hr  f  •  Ttff&Tt  the  words  of  the  win  wece  '<  as  to  my  copyhold  wbicli 
lg|V«r  htimni  m  fiuicaier  to  the«ft  of  my  will»  I  g»Te  j^c,  and  the  remainio^' 
Nl^weiotht  chUd  with  whkh  my  wire  is  now  enfeint  and  to  the  heir&  of 
ik  chiU  tat  ever  s  hat  if  ft|ch  child  (hould  not  be  bom  alive,  or  being  born 
Iff  iimU  4k  wkhdK  leaTing  Uwfnl  iifw,  or  before  he  or  (be  has  difpofed  of 
RfaWt  I  ghe  k  CO  my  wife.**  the  wife  was  not  with  child»  and  Lord  K^rJ- 
JifOMWlhr^^thit  Che  wUf  mnft  be  cooftmed  «<  and  if  no  child  be  bon\ 
iMlhE.**<-*!4fl  iV^fiw  T.  Mft  the  devifor  ftippofog  his  wife  to  be  enfeint,  de« 
lUtithiclMiftfeQ  whnheflMald  midntweoty-OK,  if  a  daughter  then  one 
fkf  ti  hii  ifM  and  die  odsr  moiety  to  his  /t««  daaghten  (there  being  one 
in  dfi»)  what  they  ftonld  mabi  twenty -one  |  if  both  died  before  twenty- 
It  Arir  flKfeif  8B  |o  to  tl^  wife  and  her  heirs»  if  ihe  died  her  (hare  to  go  to 
\m%  tftf  mh  wm  not  coMiflty  the  dmghter  afterwards  died  under  twenty- 
hfc  yMmc  iflbe}  and    held  that  the  w&   was  entitled  to  the  whole  j  the 

&if  #.  J.  cmifj'mg  to  the  Lord  Chancellory  **  that  it  was  the  plain  in- 
rof  Ifcetdtator  that  la  cafe  00  feii  Aonld  be  bom,  and  he  fliould  have  no 
w^fmn  who^/mU  life  to  the  age  of  twenty*one  ye«s>  the  wl(e  thould  have 
hifhib  cftsc** 

Hil.iSC.^ 

NiWTON  again/l  Walker.  Peb'"h[' 

'OTIQN  againft  an  adminiftrator  to  pay  a  certain  fum  n^  attach, 
ofmoi^y  which  theinteft^te  was  obliged  Co  pay  by  ment  agjjnft 
lourt  entered  into  9t  the  ^rial  at  nifi  prius  and  after- ^^J^' 
nrdfi  in  Nnvi^*s  lifetime,  made  a  rule  of  this  G>urt.  not  peribrm. 

ifig  a  rule  of 

We  denied  it  as  we  ha|d  done  in  the  fame  c?fe  feveral  times  ^"1'?^'' 

*IOre  ( 4|;.  the  intcllatt. 

ift,  Becaufe  we  had  no  method  to  enforce  the   rulq  even 

SMoft  the  party  himfelf  if  he  had  been  alive,  but  by  proccfs 
contempt  which  is  pcrfonal,  and  cannot  be  carried  on  againit 
the  adminifirator. 

(«)  Sec  Tfant  v-  Stvayie,  Af.  13.  Cw.  l./tf/.  185. 
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2.  2dly,  Becaufe  the  adminiftrator  may  have  no  aflefs  (a)y  loj 
this  would  be  a  very  improper  way  of  trying  that  mattery  nor 
NrwTON  would  a  determination  in  this  cafe  bind  the  t|ic  reft  oFdiccre- 
WaIT^ii    ditors  nor  could  it  be  pleaded  to  any  other  demand. 

(a)  See  Howard  v.  Ratborne  ififra,  and  the  cafei  there  refarred  to. 


wednefday,       HowARD  ExecutOF  &c.  againU  Ratborne^ 

Feb.  10th. 

There  may  ^^  '^T^HE  defendant  had  obtained  the  common  rule  for  imh 
he  the  like  I     fuit  on  the  late  Itatute. 

judgment  as 

nonfuit  a-        And  on  (hewing  caufe  againft  it,  it  was   infifted  that  ik 
gaioft  an  ex-  plaintifF being  an  executor  ought  not  to  pay  cofts  (tf),aiKl  thi 

ecutw  plain-  thcreStf 

tiff,  for  not  Miwww. 

guing  on  to 

trial,  under        («)  Benntt  aJminlfh-ator  \.  Csier,  4    Burr*    1928;    and   Resd  exeCflttr^ 
ftat.  14.  G     TkorntoMf  Tr.  37  Cea.  3.  B  R.   S.  P. — Nor  does  a  plaintiff  esecotor  W**] 
2.  c.  17,  but  cofts  of  a  nonfuit,  in  the  ordinary  cafe.     Higgs  adminiftratriz  v.  fyany^  6  Alrj 
without         E.  656. — But   he  payi  the  cofts  of  a  nonpros.    Hawts  executrix  v.  & 
cofts.  3  Burr,  1584;  Lutnify  v.  NiUJs.  Sir,  G.  Co.  14;  ^iaj.    C^x ,  94  ;  asd 

Barnes         adminiftratrix  v.  IS'arryj   6  D.   &  £.  654.  Or  cofts  tor  not  going  to  tiUfl*| 
130.  cording  to   notice.  Ea'vav.   Mccato,  Salk.  314.  cooxrk  Bautetir.  Cakr^^M^l 

S.  C.  1927— In  cert^crTes,  where  the  plaintiff  executcr  has  not  been  guiltyof  tachAJ 

the  Court  will  give  him  leave  to  difcontinue  without  paying  0^.4 JBKrr'i|4ij 
9.— An  executor  may  ma!ce  .^limfelf  liable  to  cofts,  by  applying  to  befludej^j 
to  a  rule  of  Court  in  which  cofts  are  reserved.  The  executors  of  &MI&1  ▼.Mlj 
one  8cc,  Jan.  27th,  1745*  6.  C.  B. 

"  This  motion  had  hung  a  long  time  in  this  court. 
The  ftrft  motion  was  by  SmaUs,  complaining  of    exceflive    danugei  iB  > 
fecond  writ  of  inquiry  in  an  a^ion  of  trefpafs  brought  by  ff^site  for  an  ofeff* 
bitant  diftrefs  (as  was  fuggefted)  taken  by  SmdUs  againft  H^aite, 

There  h:d  been  a   former  writ  of  inquiry,  in  which  350/.  damages  ba^bcfl 
found  :  but  that  had  been  fe:  afidc  for  irregularity ;  and  in  the  feoMid  viit*  j 
inquiry  the  jury  found  400/.  damages.  . 

A  rule  nin  was  obtained  to  fet  afide  that  inquifition  as  exceflire,  bitf  ws  ** 
charged  by  lyaite  upon  ftiewing  caufe  and  reading  many    affidavitt.    Afiv^^. 
he  piocerdcd  to  judgment,  and  a  writ  of  error  being  brought  the  jodgnioK  ^, 
affirmed  in  B.  R,,  and  another  writ  of  error  was  brought  in  the  HooCeofLBrfir 
and  whilft  that  was  pending,   it  was  difcovercd  by  Smmin  that  H^ditt^wA^ 
terial  affidavits,  by  which  he  difcharged  the  rule,  were  fwom  bef>ce  one  Hv"* 
^tf/^,  wliohad  no  commiffion  to  take  affidavits.     UponthisafreAcomplflKA 
made  to  the  Court  by  SnuiUsy  fuggefting  that  H'aUe   and  his  witoeflin  lOKVlt' 
ATart}nu*:/e  hdd  no  commiffion  and  therefore  did  not  regard  what  theyftMi^* 
they  were  not  liable  to  be  indidlcJ   fjr  perjury,   and  that  tbis  was  a  cuuuJitfp 
ct  flVne't  to  impofe  upon  the  Couvt  by  hying  filfe  affidavits  before  the  OfA^ 
order  to  get  the   rule  againft    him  c.ifchorseJ.     The  judgment     oktiiaid  J  | 
ff^airrwii  ailirmed  by  the  KJng*s  Bench,  and  gone  up  to  the  Houfi;  of  I/id%* 
•ut  of  our  power. 

We  therefore  made  a  rule  againft  ff^dlte  to  fticw  caufe  why  an  attacliarf 
ihould  not  go  a^'ainft  him  i  and  when  he  came  to  ftiew  caufe,  he  infifted  be  ^^ 
know  at  the  time  of  fweaiing  the  affidavits  that  ALtrtlrulaU  had  no  uMBini*"* 
(tliough  he  admitted  that  he  iiad  none,)  and  that  none  of  the  perfoni  wto •*• 
aiBdavits  before  him  knew  it,  but  that  both  he  and  they  thou|(ht  that  kb^**^ 
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erefbre  cofts  ought  to  be  left  out  of  the  rule.     And  upon  1741,  2. 
oking  into  the  ftatute,  v^^r's^ 

Howard 

We  were  all  of  that  opinion ;  and  therefore  propofcd  it  to  the     ^^^, 
efendant  to  wave  his  rule,  as  it  would  be  of  little  or  no  ad-^    xoKitx. 
intage  to  him.     But  he  infifting  on  the  rule,  we  made  it  ab- 
dote^but  ordered  cofts  to  be  left  out." 

t  hniog  taka  upon  him  to  take  affidavits  'for  other  perfons  for  a  long  time 
irfae  And  he  infifted  that  nothing  was  fwom  in  the  affidavits  on  his  part  in 
tin  to  difcharge  the  firft  rule  but  what  was  ftriAly  true. 

TheCoQit  likewiie  was  informed  that  an  information  was  granted  by  the  Court 
iM.  M.  againft  H^aite  for  his  mil-pra£tlce  in  obtaining  thefe  affidavits,  on  a 
■MufiUuii  that  he  knew  that  Mart'iKJale  h^d  no  commifTion 

Upon  thu  and  Wkitt't  confenting  to  ftay  proceedings  upon  the  judgment,  we 
■lend  bim  to  proceed  again  to  execute  a  writ  of  inquiry  before  the  judge  of  af- 
fa^vicfaoat  iettinig  afide  the  former  inquifition,  but  with  diredions  that  Smain 
InU  not  nifift  that  a  writ  of  inquiry  had  been  executed  before  nor  upon  thcjudg- 
■Ht  wfakh  H^aiu  had  obtained  in  bar  to  this  inquiry.  And  we  enlarged  the 
nk  for  an  attachment  until  after  the  information  tried,  and  the  inquifuion  on 
Ail  «fk  of  inquiry. 

•  BdQReithcr,SK4c/ri  died,  and  his  executors  applied  to  the  Court  to  be  at  liber- 
ate |0  on  with  the  trial,  and  to  ftand  in  the  place  of  their  teftator  to  all  intents 
■i  Mpofoty  and  a  mle  by  confent  was  made  accordingly,  ff^aite  being  acquit- 
kl  By  a  jury  upon  the  trial  of  tlie  information,  we  difchargcd  the  rule  for  an  at- 
Iwkirrt  tpinSk  H^aite^  but  referred  the  cofts  and  all  further  dire^ions  until  after 
At  i^fnifitioo  upon  the  vrrit  of  ii.quiry.  That  came  on  at  the  lad  Tork  Affixes, 
■dtbe  jury  found  damages  for  JFa'ite  400/.  as  the  former  jury  had  done,  and 
faaotSon  was  made  to  the  Court  within  the  four  firft  days  of  the  laft  term  to  fet 
tfikche  iaquifirion  for  execeffive  damages,  of  for  any  other  rea(i)n. 

▼•vese therefore  of  opinion  that  Mr.  Smalcs  bad  been  in  the  wrong  from  the 
^V^^fif »  >nd  that  fVaite  had  not  been  guilty  of  any  mal-pra^ice,  and  we  made 
inktog^Te  M^irr  liberty  to  proceed  on  his  judgment.  And  as  he  had  been  kept 
**ofiat  mobey  (o  long  by  the  motions  and  proceedings  in  this  court,  thr  firft  in- 
fiUoQ  being  in  1741,  we  thought  it  reafonable  to  give  him  the  cofts  of  the 
oft  inquifitioin  and  the  cofts  of  all  the  proceedings  in  our  court,  except  of  a 
nde  wUch  was  made  by  confent  for  enlarging  the  time  of  the  trial  from  the 
lAt  Qotil  the  Summer  Affixes.  It  was  infifted  that  the  executors  ought  not  to 
f^fcoftsyai  it  did  not  appear  that  they  had  aflets :  but  it  was  anfwered  by  the 
^MRthat  they  had  made  themfelves  liable  by  agreeing  to  ftand  in  the  place  of 
"Hfteftator,  and  by  enterting  into  a  rule  bv  confent,  v/hcrein  cofts  were  re- 
Rnrd."  MS.  miltt  Chief  Juftice. 

—An  executor  or  adminiftrator  may  alfo  make  himfclf  pcrfjnjlly  liable  for 
^pkiotiflf^i  demand  by  giving  a  bond  to  abide  by  an  aw;irJ  rn  be  made  touching 
^  Bitten  in  difpote  between  his  inteftate  and  the  phunti^',  though  the  admi- 
JJSntBr  award  that  he»  as  adm'n'Jiratory  fhall  pay ;  and  onfcquently  to  debt  on 
"4  I  bond  the  adminiftrator  cannot  pical  pleuc  adminiftravit.  ^<zrry  v. /?i^*^ 
liWa^.  fifJE.  691.— And  for  non- payment  the  arbitrator  maybe  attached,  if 
thelabBuffion  be  made  a  rule  of  Court.  fVurt/:ir,gton  v.  Barlviv  adminiftratrix,  7 
'^•fif  £.  453.— But  where  the  arbitrator  only  afcertains'the  amount  of  the  de- 
ttod,  without  ordering  the  adminiftrator  to  pay  it,  it  dors  not  opcr-ite  aj  a  deter- 
iiiwionby  the  arbitrator  that  the  adminiftrator  had  affets,  and  if  he  has  no 
^Ji  be  i*  not  bound  tj  pay.  Pca^Jzn  v.  Henry,  5  0.  Ciif  £.  6. 

RoWLEV 
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^iridJv^'  Rowley  againjl  Allen  (tf), 

Feb.  isch. 


VesM        ^  li  ^OTION  to  change,  a  venue  after  a  rule  oj^taiiifidl 
^^H^»        iVJL  >  Judge  for  furtlKr  time  to  pleadi  Init  tiebneanr 

alter  in  or-      t      •    i  ■  ' 

topieid. 

All  the  officers  of  thU  court  certified  that  it  had  beeo  die 
(lane  practice  of  the  Court  never  tochange  the  vemie  ab 
application  for  time  to  plead  and  a  rule  or  a  fu^g^jordii 
taincd  for  that  pui|K>(e  That  it  had  beefi  io  lieMniaai 
^id  over  again^  (of  which  they  gave  feveral  kilhnoet)  m 
k  hw^  been  ruled  feveral  times  that  after  taking  iout  a  m 
fummons  for  time  to  plead,  the  party  &>  applying  ftiminB 
at  liberty  afterwards  to  move ^to chaise  the  veiMie. 


But  my  Brother  Parker  and  7 thought  chisa maft' 
able  pradlice,  an4  the  rather  becaufeit  was  alleged^  {sihI 
inquiring  of  t^e  Judges  of  the  King's  Bench  I  fiid  Cheidk| 
to  be  true,}  that  in  that  court  they  always  allow  ^  Um 
to  move  to  change  the  venue  at  an^  jtime  beforea  pka  fli 
Aod  as  the  ruieftands  in  this  court,  it  is  a  gre^tbardfiiJipQii 
femlant ;  for  if  he  lives  at  the  diflance  of'ti^  or  thiw  htk 
miles  theplaintifFmay  bring  his  adiion  yd  ARJUSUfnt  (tj 
before  the  attomev  can  have  inftnidionS  from  his  diefit  fD| 
to  change  the  venue  the  time  for  pleading  will  be  out ;  Mai 
applies  lor  further  time,  he  is  then,  it  leems,  too  lalecoi 
fuch  amotion,  which  is  moft  abfurd  and  unreafimaUe; 

However  we  thought  ourfelv^  bound  .by  the  predtit  pci 
mntil  we  made  a  rule  to  alter  it,  but  refolved  to  make  fiidi  ax 

(*)  Vid.  DnrU  v.   FUtckery  JEWrtiri  4S9.  S.  P. 

{b)  Kut  tlic  dirrin^inn  that  now  prcvj'ils  obviates  *this  iwcwwrcniqite.  * 
(HAin^ion  is  kVis }  Tl>c  vrnuenuy.be  chaogcd  after  tn  order  IbrtiflirtI 
tiiOKgh  upon  the  terms  of  pleadicj;  tfTuably  ;  but  not  after  an  onler  Art 
Mle^d,  v'heic  t2:c  teims  are  to  plead  ifTu^ibljr  and  tiih  jbcrt  ntfke  fj 
€t  tUfitJifittvgi  ir.  L'^iid(;n  or  Viiddlcfex,  becaufe  thrre  a  tiial  would  b^ 
refjt  wJJcrkeifj:,  51 1-  See  al6>  Lhr'er  v.  0/»  aiKJ  imilA  f.  Cry. 
5«  403  i  :xrui  JSt4f>If^'  V,  CujKr,  T  D,(»  £*  69S. 
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IAS  MtfSGRAVE  againft  Thomas  Gave  and 

Thomas  Franklyn,  Feb"»th. 


E  opiiiioncf  dieCourtwasdeliverec^  as  follows,  by       inpieadin|a 


common  oi 


fi.  Lord  Chief  Juftice.    «  Trefpafs.    The  declaration  P^^^'Jlj" 
h  that  the  defendants  on  the  ift  of  May  1738  and  at  to  allege  in 
dier  times  between  that  day  and  the  fecond  of  OSfober  exprefs 

^hldkt  and  entered  the  plaintifPsdofe,  vi%,  one  accof  [J^^*^*- 
Imiumth  in  the  Ifii  of  Ely  in  a  field  .there  called  the  commoiiii». 
VL  and  trod  down  and  confumed  with  their  feet  in  walking  pendant,  ap- 
botPs  grafs  there  growing,  to  the  value  of  4OX.,  and  J"[^*7;. 
rod  down  and  confumed  other  grafs  of  the  plaintifPs  bLc  t£^ 
rowing  with  cattle,  viz.  horfes,  mares,  eeldings,  bulls,  Court  will 
Banhogs,  and  (beep,  to  the  value  of  lOoAi  et  alia  cn^r- Jy^^«*^^*^^^ 
,    To  ue  t>laintiiPs  damage  of  i  o/«  toK  of  the'* 

defendants  to  Ihe  force  and  arms  &c  plead  not  guilty ;  ed.I^nn  * 

» t6  the  reft  of  the  trOpais.hy  that  the  place  in  which  "^Zfj^^ 
be^tfaifes  when  &c  was  one  acre  of  land  in  the  faid  field  out  land, 
OliPiMxn  tf^empwrth,  abutting  as  is  defcribed  in  the(n«y^P»^- 
nd  that  the  £ime  is  and  at  the  times  when  &c  was  the  ^^^  tho^4l^- 
F  of  the  defendant  Cavi\  to  he  and  the  other  defendant  mj/ed  and 
Mtt  jnftify  the  trefpafs  hid  in  the  declaration  as  being  d««»faW«  by 
ibe  freehold  of  the  defendant  Cave.  Tjl^iT 

plaintiff  in  his  replication  makes  a  new  af&gnment,  and  L  ^^  j|^ 
t  the  treipafles  laid  in  the  declaration  were  done  in  one  of  a  manor  in 
land  of  the  plaintiff's  lying  in  Old  Fields  which  he  de-  '^  ^^^  of 
ID  be  bounded  in  a  different  manner  from  the  acre  fet  ^^"^,^1 

the  plea.  berofcattle, 

without  re- 

bis  the  defendants  in  their  rejoinder  fay  that  as  to  all  the  ^^^ 
5S  in  the  faid  acre  of  land  new  afEgned,  except  the  b«eak-  couchancy, 
I  entering  into  the  acre  of  land  newaffigned,  and  treading  *fM|be  not 
ifuming  with  their  feet  in  walking  the  graft  there  grow- J^J^^m  ti 
d  etting  up  treading  down  and  confuming  with  ninety  arable  iand» 
ptrcel  of  the 'cattle  in   the  declaration  mentioned,  other '^  ^'H  ^ 
ler  e  growing,  they  are  not  guilty.     And  as  to  this  refidue  ^^^  Jj. 

of  ptirteoart. 
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1 741^  1,      The  obje&ion  fet  forth  in  the  demurrer  amoants  to  monr 

v.^y-Xi^  '■  than  this,  that  ic  docs  notfnffictently  appear  whether  it  becon- 

Mut.     mon  appendant,  common  appurtenant,  or  comtnm  in  groft,ar 

CKAVB     ^hjit  other  fort  of  right  of  common  it  is ;  and  if  tbere  verett' 

Ch^.     other  objedion,  we  thinic  that  this  admits  of  a  plain  inffcr. 

It  cannot  be  any  other  fort  of  common,  becaufe'thereireil 
other  forts  of  common  of  pafture  but  thefe  three  fpecifiedioAl 
demurrer.  For  though  common  of  vicinage  has  been  menr' 
which  is  fometimes  reckoned  amongft  the  rights  of 
there  is  properly  no  fuch  right  of  common,  but  it  b  oiiljia 
cufe  for  a  trefpafs.  If  ft  were  a  right,  it  would  prevent  a 
clofure,  which  (it  has  always  been  holden  that,  it  wil 
Vide  Ct.  Lit  122.  a.  (a). 

The  only  queftion  therefore  is,  if  it  fufficiendv  appearill 
plea  whether  this  be  a  right  of  common  appendant,  a| 
nant,  or  in  grofs ;  and  we  think  that  it   plainly  appears  0I 
common  appurtenant. 

It  cannot  be  common  appendant,  becaufe  that  can  only  I 
to  arable  land ;  as  is  held  in  d.  Lit.  122.  a.  (i).    It  is  ol 
mon  right,  and  muft  be  claimed  in  the  wafte  c^  the  lord. 
not  for  a  certain  number  of  cattle,  but  only  for  fuch  as 
vant  and  couchant  on  the  land  ;  and  therefore  it  cannot  bt 
vered,  not  even  for  a  moment,  nor  turned  into  common  ia| 
And  the  foundation  of  this  right  is|that  when  a  lord  gnirilj 
his  tenant  arable  land,  he  muft  have  cattle  to  ploueh  itthei 
have  cattle  to  manure  it ;  and  if  he  has  only  arable  land, hei 
keep  his  cattle  fomewherewhilft  the  corn  is  growing,  andl 
fore  of  common  right  if  the  lord  hath  any  wafte,  he  mtf 
his  cattle  there.     This  therefore  cannot  be  common  appeal 

ift,  Becaufe  it  is  not  claimed  as  incident  to  arable  fauiJ|l 
to  the  manor  of  fVenttoorth. 

2d\yi,  Becaufe  it  is  for  a  certain  number  of  (beep,  and  oat  I 
fuch  only  as  are  levant  and  couchant. 

fa)  Per  Powell],  m  Bromfitld^,  Kerber^  li  M-^i.  73.     And  bj  fodi 
fure.the  common  for  cauft  of  vicinage  is  gone.     Smtk  v.  How  wbA  Xn^bft  A' 
cited  in  4C6.  38.  b,\  and  l  Rol.  Abr   399.  K.  pi,  3. 

{b)  See  alfo  Btnnet  v.  Rcevt'^  MkA*  14  Ci9.  2.  B,  C  ftip,  227.  ■ 
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^  Becaufe  it  is  not  claimed  by  a  tenant  in  the  wafteof  1741,  2. 
1,  but  by  the  lord  htmfeif  in  another  man's  foil.  <^^-^**,/ 

MU8- 

i 

f^  Becaufe,  as  it  is  laid  to  be  demifed  and  demiiable  time     y^^aM^ 
nind^  it  muft  have  been  enjoyed  feparately  from  the     Cats. 
and  coiifequeatly  from  the  eftate  to  which  it  is  iaid  to 
,  wbicb  common  appendant  cannot. 


18  r^id  bjT  my  Brother  Drapir^  and  it  is  certainly  true, 
diftin£lion  is  ever  made  in  pleadings  between  common 
nt  and  appurtenant,  but. the  word  ^^  pertinent'.' is  always 
e  off  and  fo  it  appears  only  from  the  nature  of,  the 
1  which  is  pleaded  whether  it  be  common  appendant  or 
lant  {a) ;  as  we  think  it  plainly  does  in  the  prefent  cafe, 
inocbe  common  in  grofs,  becaufe.it  is  pleaded  to  be  par- 
te manor,  which  common  in  grofs  cannot  be  (b). 

[ft  therefore  be  common  appurtenant ;  and  fo  we  think; 
re  is  no  weight  in  the  objedion  which  is  fet  forth  ii^ 
lurrer. 

• 

iiere  was  another  objeSion  made  at  the  bar,  which 
id  us  a  good  deal  more,  and  which  we  thought  at  firft 
Ecult  to  be  got  over :  but  upon  further  confideration  we 
iat  this  likewife  will  receive  a  plain  anfwer. 

objection  is  that  this  common  cannot  be.  parcel  of  the 
and  yet  be  demifed  and  demifable  by  copy  of  court 
icauieas  foon  as  it  is  once  fevered  by  fuch  demife  and 
by  itfelf  without  any  land  with  it,  it  ceafes  to  be  pare 
nanbr  and  fo  can  never  afterwards  be  granted  again  by 
ecaufe  nothing  can  be  granted  by  copy  but  what  is  par- 
te manor.     This  is  the  ftrength  of  the  objection. 

lis  it  was  anfwered  that  not  only  common  but  feveral 
ings  merely  incorporeal  may  be  granted  by  copy  of  court 
id  feveral  cafes  were  cited  to  this  purpofe.  In  Co.  Lit. 
:  is  faid  that  the  herbage  or  vellure  of  land,  underwoods> 
itever  cohcerneth  lands  and  tenements  may  be  granted 
f  of  court  roll.     And  he  goes  farther  and  fays  that  a 

1.  4  Co.  38. 

I.  Day  V.  6'i C'.j,r;c,  Sir  ^/'m.  Jon.  375  j  and  Cro,  Car,  43*« 

y  2  fair 
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1741,  2.  fair  or  market  appendant  to  a  manor  mav  be  granted  bj  cojijKi 
In  I  Jiffl.  Ahr.  498,  A,  pL  t-  k  is  expre6W  (aid  that  tithes maf 
be  granted  by  copy  of  cuitrt  roll  (a)  :  and  thoueh  the  contnif 
feems  to  have  been  dcterniin^rd  in  the  cafe  of  Sands  v.  Drw^ 
Cr9»  E/iz.  814,  yet  that  cafe  when  confidered  is  a  cafe  of  oi 
great  authority  as  to  this  point ;  firft,  becaufethe  Judges  then 
were  divided  in  thtir  opinion  as  to  this;  for  though  tbejdil 
agreed  in  the  judgment,  ibme  of  them  went  upon  anoCheir  tA^ 
ion>  bccaufe  it  was  not  found  in  the  fpecial  verdidthatthetil' 
were  demifed  by  copy  time  out  of  mind  3  and  PopbamJ^ 
held  that  tithes  were  not  demlfable  by  copy  went  upon  diis 
fon,  that  they  could  not  be  parcel  of  a  manor,  which  I 
Ihewby  and  by  to  be  a  miftake  and  thatt  they  may  be  pifcdl 
a  manor ;  and  if  fo,  his  reafon  fails ;  and  they  all  in  thati 
agreed  that  common  and  prima  veftura  pr^ti  might  be 
by  copy.  In  the  cafe  of  Hos  v.  Taylor^  Moor  355.  it  is 
that  underwood,  tithes,  a  market,  or  pifcary,  may  be  grantedl 
copy  of  court  roll,  if  the  cuftom  will  warranty  it;  anditisf 
there  that  the  market  of&'oMam  or  Crokenh^rn  in  ihe< 
of  Somtrftt  has  always  been  granted  bvcopy.  Anc^the  &isej 
faid  in  the  fame  cafe,  as  reported  in  4  to.  30.  b.  31 .  tf* 

I  own  that  when  thefe  cafes  were  firft  cited^  I  thought 
they  only  meant  that  when  copyhold  land>to  which  comi 
any  other  profit  is  appurtenant,  was  granted  by  copy)  the 
mon  or  other  thing  appurtenant  wiU  pafs  with  the  land; 
taking  them  in  this  fenfe,  the  cafes  cited  would  notatall 
the  prefent  cafe,  becaufc  here  noland  is  granted,  butolllf  al 
right  of  common.     But  upon  looking  into  the  caies  and^ 
dering  them,  I  find  that  they  go  farther,  and  that  the 
of  them  ail  is  that  common,  tithes,  and  the  other  things, 
pa&  by  copy  of  court  roll  by  themfelves  without  any  lam 

What  my  Brother  Draper  faid  the  laft  time  plainly 
how  this  maybe,  and  has  removed  all  the  doubts  that  wel 
in  relation  to  this  matter.     For,  as  we  arc  upon  a  demuntTiJ 
this  right  of  common  as  pleaded  can  be  good  upon  any  b| 
fition  whatfoever>  we  muft  take  it  to  he  fo.     Now  fuppofn 
to  be,  as  my  Brother  Draper  fuggefted,  that  Old  Field  wasl 

U)  Vid.  llar^r.  Cc.  Lit.  58.  t.  n.  9. 

mtdf 
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Fptrt  of  the  manor,  and  that  the  lord  time  before  meniorj  1741^  a* 

ed  away  Old  Fields  referving  common  of  paflure  therein 

;6o  iheep,  this   right,  fo  referved^  wiU  certainly  rentrarn 

1  of  the  manor;  as  if  the  lord  grant  away  his  demcfiics 

riog  a  rent,  t^iis  rent  is  undoubtedly  parcel  of  the  manor^ 

beU  in  2  RoL  Abr,  120.  pL  4^.  who  cites  for  this  an  oU 

IB  1%  Affi  5J.     Nay,  (tiac  book  goes  ftill  farther  ;  for  ia 

Mne  page,^/.  2.  and  3.  it  is  exprcfsiy  held  that  feek  reat 

be  parcel  of  a  manor  ;  as  if  the  lord  by  his  deed,  wlierebf 

ifcrves  the  rent,  or  by  a  deed  fubfe^uent,  relcafe  all  the  fer-* 

tlo  the  tenants,  in  which  cafe  the  rent  will  undoubtedljf 

itte  ffcat  feek,  yet  it  is  parcel  of  the  manor ;  for  which  aijb 

lies  the  fame  book  of  afSze,  and  aUb  3 1  Aff,  ij,  which 

iimuch  ftron^er  than  the  prcfenr. 

'akiog  it  therefore  that  this  common  may  be  parcel  of  the 
BT)  there  is  but  one  diiEcuIcy  remaining,  how  it  can  be  de-» 
ble  by  copy  after  it  has  been  once  fo  demt&d,  bccaufe  fuCh 
Uk  fevers  it  from  the  manor,  and  turns  it  into  a  common  ia 
e;  and  fo  it  ceafcs  to  be  parcel  of  the  manor,  and  if  it 
ed  to  be  parcel  of  the  manor,  it  can  never  be  demifable 
•  by  (opy.  But  there  is  a  plain  anfwer  to  this  when  the 
IC  oif  the  cafe  is  thoroughly  coolidered*  For  if  the  lord  by 
MDon  law  erant  had  demiled  this  oommoo  for  years,  though. 
if  bten  holden  as  common  m  groTs  during  the  term,  after 
■d  of  the  term  it  would  be  common  appurtenant  and  parcel 
1^  manor  again.  And  every  copyhold,  though  of  iaheri- 
fe^  is  in  the  eye  of  the  law  confidered  only  as  a  tenancy  at 
lod  confequently  a  muchlefs  eftate  than  that  of  a  term  of 
1;  Though  therefore  it  (hould  be  taken  to  be  in  grofs  dur«- 
fee  eftate  of  the  copyholder,  as  foon  as  it  comes  again  into 
nods  of  the  lord,  it  is  common  appurtenant  again,  and 
d  of  the  manor  as  before, 

Uf  anfwer,  if  there  were  no  other,  would  be  fufficient  to 
ve  the  objedion«  But  I  think  that  the  matter  may  be 
pd  ftill  forther,  and  that  it  is  common  appurtenant  even 
\  it  is  enjoyed  by  the  copyholder,  for  the  fame  reafon  as 
Iwld  lands  are  always  confidered  in  point  of  law  as  part  of 

and 


loiuuon  or  tne  monattenes  ana  was  arterwaras  grance 
crown  to  a  fubjed,  thefe  tithes  ftill  remain  parcel  of  th< 
and,  if  the  cuftom  will  warrant  it,  may  for  the  famien 
granted  by  copy  of  court  roll.  So  a  fair  or  a  market 
ant  may  oe  granted  by  Copy,  becaufe  a  grant  by  copy 
at  the  will  of  the  lord  according  to  the  cuftom  of  the 
does  not  deftroy  the  appendancy ,  but  they  remain  fE 
of  or  appendant  to  the  manor,  notwithfbnding  fuch  gn 

We  think  therefore  that  all  the  objedions  to  this  f 
received  an  anfwer. 

We  did  not  confult  my  Brother  Fortefcui  A,^  h 
was  not  here  when  the  cafe  was  areucd:  but  my  ! 
Parker  and  Burnett  agree  with  me,  tor  the  reafixis : 
that  the  plea  is  good,  and  that  judgment  mud  be  fo 
fendants."  \ 


(«)  See  Doe,  d.  CMoni  Bart.  t.  P0^/i  Dovf/.  709  j  wdA  Rst,  i,  Bm 
6  D.  €^  £.  708. :  .     . 


(  . 
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r  Parkhurst     Efq.,    Sir  John  FoRTEscuE^T^fJ^y** 
rAHD,  Knight,  and  icveral  others  their  Tenants,  Feb.  234. 
1  the  Tenants  of  Mrs.  Katherine  Dormer, 
w^  Joseph  Smith,  Lefiee  of  John  Dormer 
I  i  in  Error. 

IIS  was  an  eje£bnent  brought  in  the  Court  of  King's  £>og,  p^^^. 
iench  to  recover  the  manor  of  Sibdon  and  other  premifes  Limitation 
county  of  Bucks  ^^jjofeph  Smith  on  three  feveral  demifes  ^^  ^'  ^^^^ 
by  John  D$rmer\  the  firft  on  the  ift  of  March  1 731  for  ^eamfbefo 
f  years  from  the  28th  of  February  then  lali ;  the  fecond  long  live,) 
;  lOth  of  January  J  7  12  for  eighteen  years ;  and  the  third  "  ^°1^**? 

^-.L     c  "i.  M.  c      ^c  ^  and  after  th« 

:  2.0th  Gt  A/§Vimber  1735  for  hfteen  years.  death  of  a. 

or  other 

Michaelmas  term  1738  the  caufe  was  tried  at  the  bar  of '^°«^**'^^' 
ourt  of  King's  Beach,  when  a  fpecial  verdift  was  found,  [hlTeftart^ii- 

ftance  as  follows.  mited  to  A. 

for  ninety- 

m  Dormer  Efq.  and  his  fon  Sir  John  Dormer  Knight  and  °h«t^o^f- 
ct,  (both  ilnce  deccafed)  being  feifed  of  the  premifes  inteesduring 
on  by  indenture  of  feoffment,  1 3th  Auguft  1 662,  between  ^  life  of  a. 
lid   J.Dinmr  and  Sir  J.   Dormer  of  the   firft  part,^^^^,^ 
nah  Brewne  of  the  fecond  part,  Sir  R.  Jenkinfon  Bart,  and  remainders, 
^tUiam  Child  Knight  of  the  third  part,  and  J,  CaveEiq.  ^  aft"the 
.  A^rriettEfq.  of  the  fourth  pari,   in  confidcration  of  a  J^n^JlS^*^ 
ige  then  intended  to  be  had  between  Sir  J.  Dormer  and  mination  of 
nah  Browne  J  and  of  5000/   being  her  marriage  portion,  ^*»e  faid  term 
ed  and  enfeoffed  the  faid  manor  &c  to   Sir  R.  Jenkinfon^  fi^^^Tfo^  of 
^  Oiiliy  J  Cave^  and  T.  Matrietty  and  their  heirs,  to  the  the  body  of 
Sir  R.  Jenkinfon^  and  Sir  W,  Child  and  their  heirs,  to  the  a.  in  tail 
t  to  make  them  tenants  of  the  freehold  for  fufFering  a  com-  "jJf/freT 
recovery  to  the  following  ufes ;  fT.  to  the  ufe  of  the  faid  J.  ma!nden 
irr  and  his  heirs  until  the  marriage  &c  &c ;  (with  divers  over:  A.to- 
inders  not  neceflary  to  be  here  ftatcd  j  remainder  to  the  (aid  ^i^^foQ^*^^ 
9rmer  for  his  life ;  and  after  his  deceafe  ^^  to  the  ufe  and  leried  a  6ne 

and  futfered 
erjTy  and  both  died  ;— held  that  the  Tmitation  to  B.  was  a  good    limitation }  that  the  li- 
a  to  the  truftees  was  a  vefted  remainder  \   that  the  freehold  was  in  them  at  tKe  time 
iag  the  fine  ;  confcquently  that  the  fine  did  not  m:iice  a  good  tenant  to  the  praecipe,  and 
«  recovery  did  not  bar  either  the  remainder  to  B.  or  the  fuk&quent  remainders, 
ro.  P.  C.  405.  3  Atk.  135.  S.  C. 

behoof 


Do 
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I74i»  2»  behoof  oF  Robert  Dormer  {a),  fecond  Ton  of  the  laid  J*Bi 

V.XVXV  ^n^  ^is  affigns  for  and  during  the  term  of  ninetyrnine  jq 

Pakk-     the  faid  Robert  Dormer  fhould  fo  long  happen  to  \\^t\awi 

""*"*     andajhr  the  death  of  the  faid  Robert  Oormer  #r  ^iorfi^ 

UTiTii     termination  of  the  ejfate  herein  limited  to  the  faid  Robert  D( 

Leffce  of  for  ninety-rttne  years  as  aforefaid  theo    to  and  for  tjic  hI 

'"»««»  5  behoofof  the  faid  Sir  Robert  Jenkinfon  and  Sir  ^tf*B 

-   '"^'    and  their  heirs  for  and  durin?  the  natural  life  of  the  Aid  J 

Dormer^  upon  trqft  and  confidence  to  fupport  andprelfrv 

contingent  remainders  ufes  and  eftatcs  hereinafter  liniicd 

being  defeated  or  deftroyed,  and  for  that  purpofe  to  makeei 

as  occafion  fliould  require,  neverthclefs  to  permit  the&id^ 

Dormer  and  his  affigns  to  uke  the  rents  {(Tues  and  prolHsAl 

during  the  term  of  his  natural   life  1  and^f^er  tie  eniw 

fooner  determination  of  the  faid  term  then  to  the  iifc  andbl 

of  the  firft  fon  and  ifTue  male  of  the  body  of  the  &id  Jl 

Dormer  lawfully  begotten,  and  to  the  heirs  ipale  of  tbc  bo 

itich  firft  fon  lawfully  iflliing  i  and  for  default  of  fiich  iil 

to  the  ufe  of  all  and  everv  other  fon   ^d  fons  of  dw 

Robert  Dormer  feverally  ana  fucceffive^y  in  tail  malej 

Remainder  to  Fleetwood  Dormer^  ypui^er  fon  of  tbc 
John  Dormer jZnd  to  tfuftees  to  preferye  contingent  remain 
temainder  to  his  firft  and  other  ions  in  the  fame  qmuicri 
fame  is  limited  in  the  cafe  of  l^obert  Donmr\ 

Renuinder  to  all  and  everv  other  fon  and  fon$  of  the 
John  Dormer^  feverally  and  lucceffively  in  tail } 

Remainder  to  the  (aid  John  Dormer  and  the  bcirs  malel 
body; 

Remainder  to  Peter  Dormer^  brother  of  the  did  7*^  ^ 
and  his  affigns  for  ninety-nine  years,  if  he  flio^ld  fo  loqg 
femalndcr  to  truilecs  to  preferve  conti^igent  remtimdeni 
mainderto  his  firft  and  other  fons  in  tail  male; 

With  the  like  remainder  to  F.eetjuood  Dor/t^r^  apotberbr 
p(  the  (kid  7ohn  Dormer^  and  his  affigns  for  nipety-niae ] 
if  be  (hould  fo  long  live,  and  to  truftees  to  preferve  coatii 
remainders,  and  to  his  firft  and  other  (bns  in  tail  m^de^ 

Remainder  to  Bennet  Dormer j  (on  ^nd  heir  of  EigfibjH 
deceafed,  who  was  the  brother  of  the  faid  Johm  Dormer^  n 

(f)  Lite  one  of  the  Juftices  of  the  Ccuit  of  Commoo  Plctf. 

I 
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pis  for  |iinety«iiine  years^ifhe  (hould  (o  longliire;  re- j  7^1  2. 
ndcrto  truftees  to  prcferve  contingent  remainders;  ne-    l  .■■^ 
ndcr  U>  the  f^ft  and  o^her  Tons  of  Bennet  Dormer  in  tail    I'abk* 
k  J  and  for  default  of  fuch  iffue,  "j'^^J 

EIkd  ^  tp  the  ufe  and  behoof  of  Eu/iij  Pirmr^  brother  of  smit* 
6id  Biimit  P^rtmr^  aqd  nephew  of  the  faid  J^bm  Dirmer^  LcOetof 
and  during  the  term  of  nindy-QJne  yfars,  if  the  faid  Eufeby  ^^^^j^/ 
Tmur  fhoiud  fo  long  happen  to  live ;  and  from  and  after  the 
Ah  of  the  faid  Eufeby  Dormer^  or  other  fooner  determination 
die  eftate  herein  limited  to  the  faid  Eufeby  D9rmer  for 
MCj-nine  years  as  aforefaid,  to  and  for  the  ufe  of  the  laid  Sir 
tnt  Jenkinfon  and  Sir  Tf^tHlam  ChiidsLiid  their  heirs  for  and 
rpjg  the  natural  life  of  the  faid  Eufeby  Dormsr^  upon  truft  to 
Ifortand  preferve  the  contingent  remainders  ufes  and  eftates 
rmafter  limited  from  beipg  defeated  or  deilroyedi  and  for 
Et^purpofe  to  make  entries  as  occafion  (hould  require ;  never* 
Ml  to  permit  and  fuiFer  the  faid  Eufeby  Dormer  to  receive  the 
US  iflutts  and  profits  thereof  to  his  own  ufe  during  the  term 
kb  natural  life  \  and  after  the  end  or  other  fooner  determi- 
J0a  of  the  (aid  temi  then  to  the  ufe  and  behoof  of  the  firft 
iTof  the  body  of  the  faid  Eufeby  Dormer  lawfully  begotten 
I  of  the  heirs  male  of  the  body  of  fuch  firft  fon  lawfully 
ptteo }  and  for  want  of  fuch  ifTue,''  to  the  ufe  of  every 
Eir  foD  and  (bns  of  the  (aid  Eufiby  Jiormry  (everally  and 
vefivdy  in  tail  male,  &c  ;  with  an  ultimate  remainder  to 
t  Eud  John  former  in  fee. 


Os  the  ift  of  Oilober  1662  the  marriage  between  Sir  J. 
trmtr  and  5.  Br9wne  took  effedl ;  and  in  Michaelmas  term 
Ctfm  %.  a  recovery  was  fufFered  to  the  ufes  of  the  fcofFinent. 
In  fi^irr  term  1726,  \2  Geo,  2*y  ^t  Uvi  Robert  IhrtHer^ 
lo  Was  then  p<»(lelied  of  the  premifes  in  queilion  under  the 
arc  fettlemem  for  ninety-^ioe  years  dctermiiuble  on  his  lifC) 
I  ibe  preceding  limitations  in  (he  fettlement  being  determi- 
i}^  and  fleeitv^ed  his  only  fon  levied  a  fine,  and  in  the  fame 
10  thej  fiifFcred  4  recovery  to  the  uie  of  the  faid  Robert 

Afbrwards  in  the  lifetime  of  Robert  (lad  of  June  1726)  the 
I  fUetWQod  his  only  fon  died  without  iiliic. 

Oa 


'"g^ 


.0  niadc  i 
ning  tide}  I 
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1741,2-  behoof  o{  Raterl  Dtriwr  (a).  Cecond  it 

\^y>mt  and  his  alfigns  Tor  and  during  the  teni 

P^iK-     the  faid  Rohtrt  Dormer  flioulJ  fo  lonyj 

""•'J     qn^aflrrtht  death  if  the  fmd  Robar  ■  .. 

UJ^J;       UrmiHat'tBH  afthi  tflatibtreinlinut/' 

teOeiof  farniriety-Htni ^.-./■-i,' 

D<.i«»»i  behoof  of  thcfi 
..fcrror.     j^J  (^eir  h 
Darmer,  i 
coiwingent  n 
being  defeated  or  dcttroyp 
33  occafion  OiouU  rciju' 
Ditmur  inihiiiiSigtv!    ' 
during  the  term  0/  } 
fioiur  deHrtrunatioK 

V  the  firft  fon  an.         f'^^n  '732ij 
Dermer  lawfully'  I 

Cuch  fitft  fon  1»    ,   .    ,  -  ,     .-  ,  . ,  rf 
<o,h=«f.  of     /"'"»''f'"!'f''l''| 

inhnllhn    Ari73Si  butSibmitte] 

reinaii.dv>'^j;!'*S'"'^"'  ^^S'^^"  ^"^  '^ 

tmc  i'  ■^""^  °'  "'°'  "'^  brought ;  aq 

jj.'>jj(  ihc  bar  of  the  Hou(e  of  Lpi 

Y  t    /Cftpored  to  the  Judges.  ' 

^t,  Whether  the  remainder  limited 

were  or  were  not  good  in  its  on 

idl)',  Ifgond,  whether  it  were 

id  by  Mr.  f.  Dcrmir  and  his  Ton  . 

fuffered  by  theoif 

htma  (jc/lment  had  btea  broughl  br  Ml 

iff,  intbenimcafitfn^aii  baCtbcita 

bdiut  bf  bid  nude  m  aftail  attrj,  ll  WM 

n,i.Diirmtr,y;ParUurJI,  lSti:lO%i.l 

fldfe  of  Lord!  f»id.'4Jfr6.  Parl.C^,  jj 

ftf  thn  m  aOujl  enrry  ii  ncnl&rf  lo  ix 

r  in  xn  eJFdFiient:  it  doI  fulficiem  ;  thn  (be  lAai 

the  Infe  in  cjeSomi  would  qol  malte  it  f^  bj 

ent  could  be  braaghc  en  \a(t  midc  MJthoBt  ■  pn 

point,  fee  ilfo  l^fmi  d.  PttUw  *.  Afc/iKiV  T.  I 

an)  the  cirei  tbere  nhmi  to. 

'    Ci;Vid.7  AW.  ^eti.ofl.  ed.and  iB  ria.  ,Ar. 

C»(.  JEm.pgt  ;2j,  &c.  where  he  ptHDti out  ail 


^^  ■  5  Geo.   IL  Dam.  Prec,  331 

'  Vfus  opinion  of  tlic  Judges  was  i  ^41,  2. 

•»rcfent,  and  which  has     """J 

'.ugh  we  are  all  of   i^^^rf 

■'ej  cxpcQ  thai  1  ]j-»mir 

i       »■>.,  .ions,  butlikewire    "nEnor. 

^■^       '  dod  I  flull  endeavour 

^\^  ,  js  and  in  as  cleai  a  light 

*  .dement  dated  13th  <^  Augii/I 
,ion  frequently  to  have  rccouifs 

.e  the  words  of  that  fettlement,  on 
depends. 
^  made  by  Jthn  Xhrmtr  tither  of  the  late 
'  °n  the  marriage  of  his  eldeft  fon  Sir  yokit 
-venl  limitations  in  favor  of  Sir  J.  Darmir 
^  eflatc  in  queftion  is  limited  to  the  ufe  of 
'  Ji«£/rt  i?0rm<r  (fccond  Ton  of  the  grantor) 
le  term  of  ninety-nine  years,  if  he  Ihould  fo 
^  and  from  and  afier  the  death  of  thifmd 
'fititir  dtUrminattan  »fthe  ejlate  therein  li~ 

•  Dormer  yir  the  term  of  ninity-nine  yearsy 
jfe  of  two  truftees  and  cheir  heirs  for  and 
ife  of  the  faid  R.  Dirmer,  upon  truft  and 
rt  and  prefervc  the  contingent  remaindeis 
einafter  limited  from  being  defeated  orde- 
>urpofe  to  make  entries  as  occafion  fhould 
to  permit  the  faid  ^.DdrmtrandhlsaHigns 
lues  and  profiis  thereof  during  the  term  of 
i  after  the  end  or  fooncr  deicrnii  nation  of 
o  die  ufe  mi  the-  tirfl  fon  and  ifl'ite  male  of 
Rtierl  lawfully  begotten,  and  to  the  heirs 
fach  tirfl  fon  lawfully  ill'uing;  and  for  de- 
(he  ufe  uf  all  and  every  other  fon  and  funs 

tr  fk'verally  and  fucceffively  in  tail  male  :" 
litations  in  like  manner  to  another  fon  and 
idyokn  Dermtr.  I'hereis  a  limuationto 
er  of  the  lefTor  of  (he  pUintifF,  and  his  ilTue 
£unc  words  as  in  the  Itmiution  before  to 
Mr, 
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^'j.^^^^'  Rowley  againft  Allen  (jai). 

Feb.  lach. 

VcMt        ^  1i  ^OTION  to  change,  a  venue  after  a  rule  olKVBei 
cku^fd,         iVJL  >  Judge  for  f urtl&r  time  to  plead,  Iwt  lic&it  90 

dJfi^t;^  pleaded. 

Co  piej4. 

All  the  officers  of  this  court  certified  that  it  hadbttodi 
ftant  prn£ttce  of  the  Court  never  tochange  the  venue  i| 
application  for  time  to  plead  and  a  rule  or  aJu^gAnH 
taincd  for  that  purpofe  That  it  had  been  So  4ieHxmm 
^id  over  again,  f  of  which  they  gave  feveral  idhnoet)  «i 
k  had  been  rulea  feveral  times  that  after  taking  out  a  1 
fummons  for  time  to  plead,  the  party  b  tpplyii|g  fhmiM 
at  liberty  afterwards  to  movetochange  the  venue. 

But  my  Brother  Parker  and  ithought  thisajaoftMi 
able  pradice,  an4  the  rather  becaufe  it  was  alleged^  {ap 
inquiring  of  the  Judges  of  the  King's  Bench  I  fii^ihe  A 
to  be  true,}  that  in  that  x:ourt  they  always  jJkmv  Jte  id 
to  move  to  cbanjee  the  venue  at  an^  time  befiwea  dIm  ^ 
Aod  as  die  ruleftands  in  thiscourt,  it  is  a  nie^tliardflUjpfl 
fendant ;  for  if  he  liv^  at  the  difiance  ofli^  or  time  Jl 
rx\\\z$  theplaintiflTmay  bring  his  afiion  )^ MiMffHt  (i 
before  the  attorney  can  have  inftnidions  from  his  dieiitli 
to  change  the  venue  the  time  for  pleading  will  be  out;  ja 
applies  tor  further  time,  he  is  then,  it  leems,  loo  te« 
(uch  amotion,  which  is  moft  abfurd  and  unreafonaUe; 

However  we  thought  ourfdves  bound -by  the  predtitp 
antil  wc  made  a  rule  to  alter  it,  but  refolved  to  maice  fiidi  1 

(*)  Vi<f.  DcKrJs  V.   FUtcker^  JUmet  4%^.  S.  P. 

[1)  Kut  the  difrindinn  thnt  now  preyails  obviatet  'this  incnmralcflre 
<nAin^ion  is  tJ-is }  Ti>c  venue  may.  br  chaoged  after  tn  onler  lortiar 
titough  upf'-n  the  terms  of  pleading  KTuably  ;  but  noc  after  an  oritr  tk 
nfezd,  uheie  rl;c  teims  arc  to  plead  ilTuahljr  tnui  n^  Jkrt  wii/kt 
€t  tit  fitPf.iitvf[i  mljmdf.n  or  Kiiddlefex,  bccaufe  there  a  fiial  «ooM  I 
rayt  w.lctkflfXi  51 X.  See  al6>  Hurler  v.  Orjf,  an4  SjiUtk  ▼,  Gn 
5*^  iP3  »  aiW-Sdyf /*>•  V.  C«/cr,  7  JP.  fir  £.  698. 
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IAS  MusGRAVE  agattift  Thomas  Gave  and 

Thomas  Franklyn.  Feb."ia?h. 


E  opinicmbf  dieCotirtwasdeliveFed,  as  follows,  by       in  pietdinf  a 


comnton  o 


fj^  Lord  Chief  Jufticc.    "Trefpafs.    The  dcclaratUwi  P^*;;^'Jf JT 
h  chat  the  defendants  on  the  i  ft  of  May  1 7  38  and  at  to  allege  in 
ther  times  between  that  day  and  the  fecond  of  Off9ber  ezprefs 


^ broke  and  entered  the  plaintiff*scIofe,i;r3:.  one  acre  of  [^*]^' 
lnnw$rth  in  the  Ifle  of  Ely  in  a  field  .there  called  the  common^. 


ther  it  be 
^      ^        ^  coRinonl^- 

^  and  trod  down  andconfumed  with  their  feet  in  walking  pendant^  ap. 
idffs  grafs  there  growing,  to  the  value  of  4OX.,  and  J"U^"^;. 
nod  down  and  conftnned  other  grafs  of  the  plaintifPs  but  thT 
rOvrlngwith  cattle,  viz.  horfes,  mares,  geldings,  bulls,  Court  will 
Deoyh^,  and  (beep,  to  the  value  of  looAj  et  alia  cnor- J^«^^^*^^^ 
Tome t>hintifPs  damage  of  i p/«  ture of the^* 

ddbadbuits  to  the  force  and  arms  &c  plead  not  guilty ;  "§^1^-' 

Bftothercflof  the  trc(|»fs. fay  that  the  place  in  which  ^^^/^^^ 
be^tinleS'When  fcc  was  one  acre  of  land  in  the  faid  field  out  luHi, 
^FiMxii  IVenivwrth,  abutting  as  is  defirribed  in  thenar  be  p«r. 
nd  that  the  6me  is  and  at  the  times  when  &c  was  the  ^^^f^Nte. 
!  of  the  defendant  Cave ;  ib  he  and  the  other  defendant  mi  fed  and 
ajht  joftify  the  trefpafs  laid  in  the  declaration  as  being  demifaUebjr 
file  freehold  of  ^  the  defendant  Cave.  Ti"!^ 

plaintiff  in  his  replication  makes  a  new  a^nment,  and  ^l^xhtM^ 
t  the  trefpafles  laid  intlie  declaration  were  done  in  one  of  a  manor  ia 
land  of  the  plaintiff's  lying  in  Old  FieUy  which  he  de-  the  foil  of 
to  be  bouiMled  in  a  difierent  manner  from  the  acre  fet  ^^^"q^I 

the  plea*  ber  of  cattle, 

without  re- 

bis  die  defendants  in  their  rejoinder  fey  that  as  to  all  the  Xm^ 
!S  in  the  faid  acre  of  land  new  affigned,  except  the  bfeak-  couchanc^ , 
entering  into  the  acre  of  land  new  affigned,  and  treading  '^id  be  noc 
fufiung  with  their  feet  in  walking  the  grafs  there  grow-  j^S^St  JJ 
I  earing  up  treading  down  and  confuming  with  ninety  arable  land, 
Mtfcd  of  the 'cattle  in  the  declaration  mentioned,  other 't  will  be 
5f 0  growing,  they  arc  not  guilty.     And  as  to  this  rcfidue  ^^^  5|!. 

of  purteoant. 


i^  HILARY  TERM,  ij  Geo.  11.  Oofli.  PfOb 

174I}  ^*  dik  none  of  the  brothers  or  fiftert  of  the  mnCor  dr  ti 

V^VXi^  (hsir  children  were  living  tmmediately  or  ancr  the  exptr 

Paik.       of  the  tvrm  to  his  bi'others  and  fifters  in  tail  male,  and  i 

""■■7^     fault  of  fuch  iflue  remainder  to  the  leflbr  of  the  pltinci 

^^n    Inhere  were  fifters  livings  and  a.  child  of  one  of  Che  brdi 

UffKof   and  fo  adjudged  that  the  remainder  could  not  take  place. 

?^bir '  ^'^^y  ^^^  limitation  to  the  brothers  and  fitters  in  thatcaii 

*        '    ter  they  were  all  dead,  was  abfurd  and  ridicuknit :  iKit  tb( 

did  not  at  all  turn  upon  that,  but  as  the  rcmainder-^maD  w 

take  nothing  till  the  brothers  and  fifters  were  all  dead,  and 

children  and  ibmc  of  them  were  then  living,  nothing  was 

plain  than  that  the  remainder*man  could  take  nothing  till 

deaths.     I  beg  leave  only  to  put  one  caile  to  (hew  the  aMb 

uf  this  ilbtion,  and  then  (hall  conclude  this  point.     Swppc 

fhould  grant  an  edate  to  B.  during  his  life,  remaindtfr  10  C 

ing  the  lives  of  B^  and  D.  or  the  furvivor  of  themy  wool 

one  (ay  the  remainder  would  be  void  becaufe  he  would  1 

lUce  during  the  life  of  Br^  there  being  an  eftate  befoiv  lit 

to  him  during  his  life  ?  But  be  would  certainty  have  ail  < 

after  JS.'s  death  during  the  life  of  i> ,  if  he  furvived.    1 

what  is  contended  for  by  the  appellants  be  righ^  ht  wouU 

but  the  remainder  would  be  void.     For  thefe  reafons  w< 

of  opinion  that  the  eftate  limited  to  the  firft  fon  of  E^fe^^ 

good  in  its  firft  creation. 

As  to  the  fecond  point,  it  depends  on  two  quefllond; 

ift.  Whether  the  freehold  were  in  the  trufteesat  thetu 
the  fine  ? 

^dly,  If  it  were,  whether  notwithftanding  this  the  fine  dii 
make  a  good  tenant  to  the  precipe  i 

To  fliew  that  the  freehold  was  not  in  the  truftec^  the  cOi 
for  the  appellants  infifted  on  three  things; 

I  ft,  That  the  eftate  limited  to  the  truftees  is  void. 

adly,  Th.it  if  it  were  not  void,  it  was  but  a  contingeni 
mainder  and  fo  not  vefted. 

3dly,  That  in  their  opinion  it  was  no  eflate  at  all,  but 
a  right  of  entry. 

The  firft  objcflion  was  founded  on  thefe,  wherebv 
^ftate  is  limited  to  them  after  the  death  of  Robert  during  hi; 
and  may  receive  this  plain  apfwcr,  that  if  it  were  limit 
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I  on  no  odier  conungency,  it  would  certainly  be  {oj  but  as  1 74.1     2, 
limitied  like  wife  upon  zny  othtr  fooner  determination  of  the  v— ^JL^' 
i  and  the  eftate  may  determine  by  three  ^ther  ways,  by    Pakk. 
rion  of  time,  furrender,  or  forfeiture,  it  is  ceruinly  good,     iiu««t. 
leceimine  cither  of  thefe  three  ways.  c^fi*'^ 

Ldleeof 

i  CO  the  fecoifd  objection  that  the  truftees  had  only  a  contin-  Dokmi*  % 
Eemainder,  and  confequently  that  it  was  not  vefted  at  the  ^^  ^"^' 
of  diis  fine  levied,  it  defcrves  a  little  more  confideracion. 
ftrength  of  the  argument  is  this.  A  contingent  remainder 
not  veft  till  the  contingency  happens,  but  in  the  mean  time 
flate  vefts  either  in  the  heir  or  the  next  remainder-man.—- 
is  a  contingent  remainder,  and  the  contingency  had  not 
aned  at  the  time  of  the  fine  levied,  confequently  the  re- 
der  was  either  in  Robert  Dormer  as  heir  of  the  boay  of  John^ 
rbom  there  is  a  limitation  in  the  fettlemcnt,)  or  in  FleePwood 
e  next  remainder-man,  and  if  it  were  in  either  it  mud  be 
id  that  the  fine  was  well  levied,  and  made  a  good  tenant  to 
ffxcipe.  We  admit  all  thefe  pofitions  but  one,  but  it  is 
I  that  one  that  the  whole  depends,  and  that  is,  we  deny  that 
0aufo  limited  to  the  truftees  wasfucha  contingent  remainder 
it  £d  not  veft  immediately.  The  notion  of  a  contingent  re- 
der  is  a  matter  of  a  good  deal  of  nicety,  and  if  I  (hould  trou- 
xi  with  all  that.is  faid  in  the  books  concerning  contingent 
tndersand  the  inftances  that  are  put  of  fuch  contingent  re- 
lers  I  am  afraid  it  would  rather  tend  to  puzzle  than  enlighten 
ife.  I  choofe  therefore  to  tell  your  Lordfliips  what  are  the 
ngent  remainders  that  do  not  veft,  and  what  remainders  veft 
tuately,  though  they  are  fometimes  (though  very  impro- 
)  called  contingent  remainders.  The  definition  which  was 
by  the  couofel  for  the  appellants  of  a  contingent  remainder 
1  does  not  veft  is  **  where  the  particular  eftate  may  deter- 
before  the  remainder  can  take  place  in  poficffion,  and  that 
\  uncertain  when  it  will  take  plac«  in  pofieilion  and  it  may 
;n  that  it  never  will  take  place  in  poiTcfiion,  the  remainder 
lot  veft."  But  this  is  not  a  juft  definition ,  for  if  this  were 
it  would  overturn  all  the  fcttlcments  that  ever  were  made. 
mention  but  one  inftance,  though  I  might  mention  a 
ind  f  as  where  an  eftate  is  limited  to  yf.  for  his  life,  remain- 
another  and  the  heirs  of  his  body ;  I  believe  no^man  in  his 
ever  doubted  but  this  was  a  vefted  remainder;  and  yet  it 

Z  h 
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174^  2. 


»"Filja?'  Rowley  againft  Allen  (jsi). 

Feh.  lach. 

VcMc        ^  ']^  ^OTION  to  change  a  venue  after  a  nile  obtvaeiim 
^A^^  0        iVjL  >  Judge  for  furtl&r  time  to  {Jcad,  Iwt  before  injfb 

Co  picj4. 

All  the  officers  of  this  court  certified  that  it  had  btto  dmo»i 
ftant  prndice  of  the  Court  never  tochange  the  venue  aftern 
application  for  time  to  plead  and  a  rule  or  a  Tu^gA-Ordori^ 
tained  for  that  purpofe  That  it  had  been  & idasmAmimt 
aiid  over  again,  {of  which  they  gave  feveral  idhnoet)  nqr^' 
it  had  been  ruiea  feveral  tinKS  that  after  taking  out  a  ^Jlgfi 
fummons  for  time  to  plead,  the  party  b  tpplyii|g  flboHld  flttk 
at )  iber ty  afterwards  to  move  lo  change  the  venue. 


But  my  Brother  Parker  and  7 thought  thisa 
able  pradice,  and  the  rather  becaufe  it  was  alleged,  {wi  vpiH 
inquiring  of  the  Judges  of  the  King's  Bench  I  fii3llieidlc|IM 
to  be  true,}  that  in  that  court  they  always  alkmv  Jte  '  '  ' 
to  move  to  change  the  venue  at  an^  Jti'me  befinea 
Aod  as  the  ruleftands  in  this  court,  it  is  a  mTrfrtliar_^ ,. 
ftfndant ;  for  if  he  lives  at  the  diftance  jofvJo  or  time  tanWl 
niiles  theplaintiffmay  bring  his  afiion  )d  MiiSiftnt  (t)fWi 
before  the  attorney  can  have  inftrudioos  from  his  clienttoniBrt 
to  change  the  venue  the  time  for  pleading  will  be  outi  aad  ifii 
applies  Tor  further  time,  he  is  then,  it  leems,  loo  Ittetowk^ 
(uch  a  motion,  which  is  moft  abfurd  attd  unreafbnaUe; 

However  we  thought  ourfdves  bound >by  the  preicnt  prate 
antil  wc  made  a  rule  to  aker  it,  but  refolved  to  make  fiicfa  amki* 

(*)  Vitf.  Der.ris  v.   FUtcker^  JEWrtm  489.  S.  P. 

{b)  Kut  the  difrin^lion  that  now  prcyails  obviatei 'this  iacwif  cniaife*  *  Hi 
<?iAin^ion  is  tJus ;  Tiic  venue  may. be  chaoged  after  tn  onltr  lortiaeWpM 
though  up^'-n  thi*  terms  of  plrwiioi^  Klyably  ;  but  noc  after  an  orier  loriiBia 
^\tziy  uheic  t2:c  teims  arc  to  plead  ilTuably  tmd  n^  Jkrt  «fflv  f^ 
€t  tJkfi*PjUtiuj[i  ;« lymdcn  or  MMdlefex,  bccaufe  there  a  tiial  woold  b^li^ 
Petyt  \..liikflf\i  5 IX.  See  al6>  llttr'er  v.  Ory,  an4  ^Rtfi  T*  Crtf»$t^ 
5<i  403  i  ^xuiSti^/t^'  V,  C«y*r,  7  i).  £r  £.  698. 
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.t 
i  the  ftatute  of  Ufes ;  fo  that  during  that  time  we  have  been  1 741,  2. 
I  the  darky  and  this  new  light  is  but  juft  fprung  up,  which  k.^^^ 
prerail  for  another  reafon  as  well  as  this>  will  overturn     p^kk- 
Kfetdements  for  200  years  laft  paft.     For  in  every  one  of    ^^J!^' 
L  the  limitation  is  either  in  the  fame  words  as  the  prcfent.     Smith 
^  thi  endtr  other  foomr  ditermination  of  thi  partiadar  ef-    Ltffcc  of 
vhichare  words  tantamount  to  this;  iorendor  determination  ^®*****- 
lidy  comprehends  death  as  well  at  effluxion  of  time.     If 
me  I  could  not  make  this  confiftent  with  the  rules  of 
though  I  humbly   apprehend  I  plainly  have,    I  (hould 
rchooileto  puta  conftruclion  onthefe  words  contrary  to  tho 
of  law,  than  overturn  many  thoufand  fettlements,  accor- 
tD  this  maxim  founded  on  the  bed  reafon,  communis  error 

Ci>and  ut  res  magis  valeat  quam  pereat.    But  the  prefent 
the  realbns  I  have  already  mentioned  is  notj  I  think, 
i  to  this  objeSion ;  to  prove  which  I  beg  leave  only  to  put 
^    jfw  tenant  in  fee  grants  an  eftate  to  B.  for  99  years 
mioable  on  his  life ;  fuppofing  B,  outlive  the  term,  or  fur- 
ry or  forfeit,  no  one  I  believe  will  fay  but  that  A,  may  en- 
le  eftate  again.    If  fo  a  contingent  freehold  was  in  him 
(die  life  of  A. ;  for  it  could  not  be  in  ^.,  becaufe  he  had 
I  chattel  inrereft;  and  it  could  not  be  in  any  one  elfe. 
if  it  were  in  jf.<,  it  muft  be  a  veQed  intered,  for  it  was  never 
'  him.     And  if  A.  had  a  contingent  freehold  during  the 
^'.9  no  one  can  fay  but  that  he  might  grant  it  over,  and 
lo  it  muft  be  of  the  fame  nature  it  was  when  it  was  in 
d  oonfeqoently  a  vefted  freehold.     And  this  cafe  I  have 
e»prefsly  held  to  be  law  in  Co.  Lit,  42.  a.  in  OiolnJey's 
.  Gs.  51.  a.,  and  in  the  Year  Book  of  Edw.  3.  which  is 
:ited.     I  (hall  conclude  this  head  with  the  cafe  of  Elie  v. 
9  %  Fern.  754,  which  was  cited  as  an  authority  by  the 
ntk     It  was  cited  by  them  to  prove  that  if  fach  truftces 
ich  the  tenant  for  years  and   the  next  in  remainder  to 
i  other  remainders,  it  was  not  a  breach  of  truft :  but  as  to 
inc  it  is  but  a  flender  authority ;  i  ft,  Becaufe  though  Lord 
rwas  a  very  great  man,  other  Chancellors  as  great  as  he 
een  of  another  opinion.     2dly,  Becaufe  in  this  cafe  there 
» remainder  but  to  the  heirs  of  the  body  of  the  tenant  for 
od  to  hit  own  right  heirs,  and  a  fine  only  by  him  with- 
:  truftees  would  have  barred  them  by  way  of  cftoppel. 

Za  Bur 
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»"Frid3^'  Rowley  againft  Allen  (jai). 

Feh.  i2ch. 


^  1i  ^OTION  to  change  a  venue  after  a  rule  o|^taiiicdfrm 
iS^w'or-      -^VA  *  J"^g«  f"^""  further  time  to  plead,  Iwt  bcfortinjfb 


ancr  *n  or-       t       »     i 


AH  the  officers  ofthis  court  certified  that  it  hadbttodmofti 
ftant  prn£tice  of  the  Court  never  tochange  the  venue  a6Eril 
a{>piication  for  time  to  plead  and  a  rule  or  a  fu^gA.ordor<^ 
tatncd  for  that  purpofe  That  it  had  been  to  Jeignaindanf 
^id  over  again,  (of  which  they  gave  feveral  idhnoet)  nqrttMt 
it  had  been  rulea  feveral  times  that  after  taking  out  a  Jutgfi. 
fumiTions  for  time  to  plead,  the  party  b  tpplyii|g  flboHld  flttk 
at  liberty  afterwards  to  move ^to change  the  venue. 


:'\ 


But  my  Brother  Parker  and  ithought  rhi  ■  jiuifl  wimii  "] 
able  pradice,  and  the  rather  becaufeit  was  alleged,  {airi  ifplH 
inquiring  of  the  Judges  of  the  King's  BriK  liT  fiitflllii  jBniWi  \ 
to  be  true,}  that  in  that  court  they  always  all^iv  Jte  idmktt  \ 
to  move  to  change  the  venue  at  anjr  Jti'me  befiweaolea  flMlpi  \ 
Aod  as  the  ruieftands  in  this  court,  it  is  a  jmAthardnupawKi 
fendant ;  for  if  he  liv^at  tbediftance  ofti^  or  dmelmiWl 
miles  thcplaintiflTmay  bring  his  afiion  }d  jUiiAkit  (h)^wk' 
before  the  attorney  can  have  inftrudionS  from  his  cUent  tonffl : 
to  change  the  venue  the  time  for  pleading  will  be  outi  asd  ifii  - 
applies  Tor  further  time,  he  is  then,  it  leems,  loo  Iale«o«abl 
(uch  a  motion,  which  is  moft  abfurd  and  unreafimaUe; 

However  we  thought  ourfelves  bound  by  the  preicnt  praSitf 
antil  we  made  a  rule  to  aker  it,  but  refol ved  to  make  fiicfa  ank* 

(*)  Vi<f.  Der.rU  v.   Fhtcker^   JUnm  4%^,  S.  P. 

\b)  Kut  tin:  difrindion  thnt  now  prevails  obviatet  this  iwcwifnikacc.  **Tk. 
<nAindion  is  tJ  is ;  Ti>c  venue  may.  be  chaoged  after  tn  onler  Ibr-rifieWpM 
t.'tougli  ufx*'!!  the  terms  of  pleadiog  KTu ably  ;  but  noc  after «n  orier  aritafW 
p)e=d,  uhcie  rl:c  teims  arc  to  plead  iiTuvbly  irm/  tiih  fscrf  mikt  f  *^ 
€t  tiitfiiPjUtiuf^i  //;  L')i:dc;n  or  Middle fex,  bccaufe  there  a  Ciial  wo«!d  WM' 
rcyt  \.'.lciMfVy  51 X.  See  al6>  L'ttr^er  v.  Crrj,  an4  Smiti  ▼•  Criy,  9^^ 
5*^  -^c»3  j  lixui  JStif>/t^'  V.  C«/cr,  7  i).  Cr  £.  698. 
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MusGRAVE  agamft  Thomas  Gave  and 

Thomas  Franklyn.  Feb.  lotih. 


irinion  of  die  Court  wasdelivere^  as  follows,  by       in  pleading  a 

common  of' 

Lord  Chief  Jufticc.    ^^Trefpafs.    The  declaration  P^^II^'JfJT 
Mtdie  defendants  on  the  ift  of  May  1738  and  at  to  allege  in 
r  times  between  that  davand  the  fecond  of  Offo^tr^^vrcit 
fokeand  enteied  the  pIaintiflPscIofe,f;/x.one  hereof  J^"^*]^*' 
wtwtrth  in  the  Ifle  of  Ely  in  a  field  .there  called  the  common^. 
ind  trod  down  and  confumed  with  their  feet  in  walking  pendant,  ap. 
Pi  grafs  there  growing,  to  the  value  of  4OX.,  and  JJ^JJ^"^/. 
down  and  confumed  other  grafs  of  the  plaintifPs  blit  thT* 
ring  with  cattle^  viz.  horfes,  mares,  geldings,  bulls.  Court  will 
,hoes,  and  (heep^  to  the  value  of  looAj  et  alia  "lor- J^«^^^*^^^ 
Fo'Uie  t)hintifPs  damage  of  i  p/«  tore  of  the^* 

MMhnts  to  the  force  and  arms &c  plead  not  guilty ;  edl^^J 

dthertfl  of  the  trc(|»6%  that  the  place  in  which  ^^^/^P^^' 
Arfeswben  &c  was  one  acre  of  land  in  the  faid  field  out  land, 
PiMxii  ff^entpwik,  abutting  as  is  defirribed  in  thenar  be  par. 
th>t  the  £ime  is  and  at  the  times  when  &c  was  the  ^^^  thl)Nte- 
the  defendant  Ca^e ;  ib  he  and  the  other  defendant  mi  fed  and 
;  jdftify  the  trefpafs  laid  in  the  declaration  as  being  (leznifabie  hj 
ilrechold  of  =  the  defendant  Cave.  TjldiT 

imiff  in  his  replication  makes  a  new  affignment,  and  ^^^^^^^ 
le  tre^nfles  laid  in  the  declaration  were  done  in  one  of  a  manor  ia 
1  of  the  plaintiff's  lying  in  OU  FieUy  which  he  de-  the  foil  of 
«  bounded  in  a  different  manner  from  the  acre  fet  J^l^'n^l 

\  |dea«  ber  of  cattle, 

without  re- 

die  defendants  in  their  rejoinder  fay  that  as  to  all  the  f^**j3[* 
I  the  faid  acre  of  land  new  affigned,  except  the  bfeak-  coochancy-y 
tering  into  the  acre  of  land  newafligned,  and  treading  '^idbe  not 
ling  with  their  feet  in  walking  the  grafs  there  grow-  j^^Jj^  J^ 
ting  up  treading  down  and  confuming  with  ninety  arable  land, 
:el  of  the 'cattle  in  the  declaration  mentioned,  other '^  ^iii  be 
growing,  they  arc  not  guilty.     And  as  to  this  rcfidue  ^J^*  Jj. 

of  purteoant* 


-i8  HILARY  TERMp  15  Qto.  II.  C  E 

a'Wija?'  Rowley  againjl  Allen  (jai). 

Feb.  i2ch. 

VcMc        ^  li  ^OTION  to  change  a  venue  after  a  rule  bf^taiaedftDDi 
^S^^  or       iVJL  *  J"<lg«  for  further  time  to  jdcad,  Iwt  bctoinjib 

fopieid. 

All  the  officers  of  this  court  certified  that  it  hadbttodwoBih 
ftant  practice  of  the  Court  never  tochaiige  the  venue  ifterii 
application  for  time  to  plead  and  a  rule  or  a  Ju^gAordsfj^ 
tained  for  that  purpofe  That  it  had  been  So  i*^raAwifr0 
^id  over  again,  f  of  which  they  gave  feveral  iiAanoet)  aaytlit' 
It  had  been  rulea  feveral  times  that  after  taking  out  a  1ii%^ 
fummons  for  time  to  plead,  the  party  b  tpplyii|g  AouldflKJt 
at  liberty  afterwards  to  movetochaxige  the  venue* 


But  my  Brother  Parker  and  /thought  thisa 
able  pradice,  and  the  rather  becaufe  it  was  alleged,  {wA  «pi: 
inquiring  of  the  Judges  of  the  King's  Bench  I  fii3llieidc|ilMi  ^ 
to  be  true,}  that  in  that  ^ourt  they  always  allow  Jte  idmktt 
to  move  to  chanjee  the  venue  at  anjr  Hime  befiweaDita  ftalii 
Aod  ss  the  rule  ftands  in  this  court,  it  is  a  er^fcardflUipfiPUufe: 
fendant ;  for  if  he  lives  at  the  difiance  ofti^  or  time  huMJal: 
miles  theplaintiflTmay  bring  his  afiion  yd  MiiUUUm  (i)fM' 
before  the  attorney  can  have  inftrudions  from  his  dienttoiiMil 
to  change  the  venue  the  time  for  pleading  will  be  out ;  aod  ifk 
applies  Tor  further  time,  he  is  then,  it  leems,  loo  latetowk^ 
fuch  amotion,  which  is  moft  abfurd  and  unreafbnaUe; 

However  we  thought  ourfdvesboniidby  thepredtit  ptaSifll 
antil  we  made  a  rule  to  alter  it,  but  refolved  to  make  fuch  amki* 

(*)  Vi<f.  Denms  v.   FUtcher^   JUnm  489.  S.  P. 

\i>)  Kut  the  difrindion  thnt  now  pre.yjils  obviatet  this  iocunf eakjiw* ** Tk 
cTiAtn^tioit  is  tJ  is ;  Tlic  venue  may.  be  chaoged  after  an  onler  lortiavWpM 
though  upon  tho  terms  of  pleading  KTuably  ;  but  noc  after  «n  ord^  arlbfU 
plend,  wheie  rho.  trims  arc  to  plead  ilTuahly  irm/  /«ile  /kff  mAv  f  •tf 
€t  tkcfitPjUitugs  «  L'nidnn  or  Middlefex,  bccaufe  there  t  fiial  would  b^k*"' 
Vetyt  \..lciMi\j  5 IX.    See    al6>    Ln/^'er   v.  Orj,  an^  Smiti  f.  Crvf.  in 

i 


MLARY  TERidt,  15  Gro.  U.    C.  P. 


AS  MusGRAVE  agatfift  Thomas  Gave  and 

Thomas  Franklyn.  Feb."»?h. 


eCbuit'wasdeliveFe^  as  follows,  by       inpieadiii|a 

t' 


connton  ol 


1^  Lord  Chief  Jufticc.    **  Trefpafs.    The  declaration  ^^""^J^^ 
I  chat  die  defendants  on  the  ift  of  May  1738  and  at  to  allege  in 
ber  times  between  that  dav  and  the  fecond  of  OSidbtr  ezprefs 

^ broke  and  entered  the  plaintiflPsclofe,  vrx.  one  hereof  [JJ^*]^*' 
Imiumih  in  the  Jffe  9/  Efy  in  a  field  .there  called  the  common^. 
L  and  trod  down  and  confumed  with  their  feet  in  walking  pendant,  ap. 
iotPs  graft  there  growing,  to  the  value  of  40x.,  and  JJ^JJ^"^;. 
od  down  and  confumed  other  grafe  of  the  plaintifPs  blittlir 
^Owingwith  cattle,  viz.  horfes,  niares,  geldings,  bulls,  Court  will 
01,  h^,  and  (heep^  to  the  value  of  looAj  et  alia  ^nor-i^**^^*^^^ 
To  Bie  t)hintiiPs  damage  of  1  o/.  ture  of  the*' 

Idbndants  to  the  force  and  arms  &c  plead  not  guilty ;  "d^iJa^r 

9  td  the  reft  of  the  trefya&.hy  that  the  place  in  which  ^^^/^^^ 
le^dfries-wben  fcc  was  one  acre  of  land  in  the  faid  field  out  (and, 
ydPitU'in  fVenivwrth,  abutting  as  is  defirribed  in  then»Tbepar. 
lid  chat  the  £ime  is  and  at  the  times  when  &c  was  the  ^,  t^Nte. 
of  the  defendant  Cavi ;  fo  he  and  the  other  defendant  mi  fed  and 
Ac  joftify  the  trefpafs  bud  in  the  declaration  as  being  demifabiebjr 
Uie  freehold  of  the  defendant  Cave.  Ti^^SST 

plaintiff  in  his  replication  makes  a  new  affignment,  and  X^y^^'^^ 
i  Cbe  tre^nfles  laid  in  the  declaration  were  done  in  one  of  a  manor  ia 
and  of  the  phuntirs  lying  in  Old  FUUy  which  he  de-  the  n^  of 

0  be  boumled  in  a  difierent  manner  from  the  acre  fet  ^^^q^^!, 

tbo  plea*  berofcattle, 

without  re- 

btt  die  defendants  in  their  rejoinder  lay  that  as  to  all  the  f^^jjld" 
s  in  the  faid  acre  of  land  new  affigned,  except  the  bfeak-  coochaocfy 
entering  into  the  acre  of  land  new  affigned,  and  treading  '^id  be  not 
fuming  with  their  feet  in  walking  thegrafs  there  grow- 111"^^^ 

1  earing  up  treading  down  and  confuming  with  ninety  anbieiaod, 
nrcel  of  the 'cattle  in  the  declaration  mentioned,  other  ^  ^iii  ^ 
src  growing,  they  arc  not  guilty.     And  as  to  this  rcfidue  ^Jjj^  5|!. 

of  purteoant. 


-i8  HILARY  TERMp  15  Oio.  II.  C  £ 

^'j,^5^^"  Rowley  againft  Allen  (ja). 

Feb.  i2ch. 

Vow*        "TV  ^OTION  to  change  a  venue  after  a  rule  6|^tawii 

alter  4n  or-  ^\^\^i 


!S^^ -'       -*^VA  *  J"^g«  '"w-  further  time  to  {dead,  "but  lic&it  an 

*Brf«»r  rl 
fopiejd. 


AH  theofScers  of  this  court  certified  that  it  hadbttodi 
ftant  practice  of  the  Court  never  tochange  the  venue  i| 
application  for  time  to  plead  and  a  rule  or  afu^gAivd 


taincd  for  that  purpofe  That  it  had  been 
^2d  over  again,  f  of  which  they  gave  feveral  itAanoet)  99 
it  had  been  ruiea  feveral  tinKS  that  after  taking  jouK  a  1 
fummons  for  time  to  plead)  the  party  b  tpplyii|g  AohU  : 
at  liberty  afterwards  to  mo  veto  change  the  venue. 


But  my  Brother  Parker  and  i  thought  this  a 
able  pradice,  and  the  rather  becaufe  it  was  alleged^  {a|i 
inquiring  of  the  Judges  of  the  King's  Bench  I  fiildihe  A 
to  be  true,}  that  in  that  x:ourt  they  always  allow  fkm  M 
to  move  to  charge  the  venue  at  an^  Jtime  befiweapka  j|l 
Aod  as  die  ruleftands  in  chiscourt,  it  is  a  nie^tliardAuipii 
fendant ;  for  if  he  lives  at  the  diftance  oft^o  or  time  ll 
niiles  theplaintiflTmay  bring  his  afiion  )a  MUMfttm  (i 
before  the  attorney  can  have  inftrudions  from  his  dient  fii 
to  change  the  venue  the  time  for  pleading  will  be  out  |  aa 
applies  lor  further  time,  he  is  then,  it  leems,  loo  lalett 
(uch  amotion,  which  is  mofb  abfurd  and  unreafbnaUe; 

However  we  thought  ourfdves  bound  by  the  predtitp 
antil  wc  made  a  rule  to  aker  it,  but  refolved  to  maice  fiidi  a 

(*)  Vitf.  DerrJs  v.   FUteker^   JUntet  jfi^.  S.  P. 

(^)  I{ut  the  dtftin^lion  that  now  prey^^ils  obviatet  'this  iwcwwcakaee. 
<?lAin^ion  is  tJ  is ;  The  venue  may.  be  changed  after  an  onler  lortUK* 
though  upon  the  terms  of  plewiiot;,  KTuably  ;  but  not  after  «n  orier  At 
p!eiid,  wheie  tl.c  teims  are  to  plead  ifluvhly  ttnd  tt/jit  Jkrt  «i«lv 
€t  rJk  fiijf/ittuj^s  injjiv.dun  or  KiiddlefeX}  becaufe  there  a  tiial  woold  b 
rcyr  \..lctMo:f  511.  See  al6>  Lbi^'er  v.  Orj,  an4  £mili  r.  Cr^ 
5«  403  j  ixuiShd^ls)  \.  Cujfr,  7  i).  Cr  £\  698. 


Lil&y  TERM,  15  Giro.  U.    C.  ?. 


f tfSGRAVE  againft  Thomas  Gave  and 

Thomas  Franklyn.  Feb"»tib. 


ionof  dicCourtwasdelivei^  as  follows,  by       inpieadinga 

cooinion  of 

rd  Chief  Juftice.    "Trefpafs.    The  declaration  p^*;;^;^ '• 
die  defendants  on  the  ift  of  May  1738  and  at  to  allege  in 
mes  between  that  day  and  the  fecond  of  0&9k€r  exprcfs 
»  and  entered  the  plaintiflPsdofe,  i;i«.  one  acrcof  [^™]J^^- 
^mrth  in  the  Iffi  of  Ehf  in  ^  field  .there  called  the  co^d%. 
trod  down  andconfumed  with  their  feet  in  walking  pendant,  ap. 
g;ra(s  there  growing,  to  the  value  of  4OX.,  and  JJ*|J^"^/. 
vmn  and  confinned  other  grafe  of  the  plaintifPs  bit  the* 
;with  catde,  viz.  horfes,  ihares,  geldings,  bulls,  Court  will 

S;,  and  (beep,  to  the  value  of  looAj  et  alia  ^^^-^^t^*^,, 
e  phintiflF^s  dannage  of  i o/«  tun  of  the^* 

ants  to  the  force  and  arms  &c  plead  not  guilty  s  "§  I^c^r 

be  reft  of  the  trdjwfs.fay  that  the  place  in  which  "^/^g^ 
eS'Wben  &c  was  one  acre  of  land  in  the  (aid  field  out  land, 
fitf  in  JVinhvwrth^  abutting  as  is  deicribed  in  thenny^P'r- 
It  the&ine  is  and  at  the  times  sriien  &c  was  the  ^,  ^^Nie. 
&  defendant  Cave ;  fi>  he  and  the  other  defendant  mi  fed  and 
iftify  the  trefpafs  liud  in  the  declaration  as  being  demifabiebjr 
eehold  of  the  defendant  Cave.  Ti^^^f 

iff  in  his  replication  makes  a  new  ai&gnment,  and  ^^^^^^ 
trefpafles  laid  in  the  declaration  were  done  in  one  of  a  manor  in 
'the  plaintirs  lying  in  OU  FieUy  which  he  de-  the  f^i  of 
bounded  in  a  different  manner  from  the  acre  fet  ^^!^^^ 

certain  num-^ 
lea.  ber  of  cattle, 

without  le* 

f  defnidants  in  their  rejoinder  fay  that  as  to  all  the  l^^^ 
le  faid  acre  of  land  new  affigned,  except  the  bfeak-  couchaocy, 
ing  into  the  acre  of  land  newafligned,  and  treading  •'^jbe  not 
g  with  their  feet  in  walking  thegrafs  there  grow-  ^3^  to 
ig  up  treading  down  and  confuming  with  ninety  arable  land, 
of  the 'cattle  in  the  declaration  mentioned,  other  ^  ^^^^  ^ 
©wing,  they  are  not  guilty.     And  as  to  this  refidue  ^J^^  Jj. 

of  piirteoant* 


3i8  HILARY  TERM.  15  Oio.  IL  C  & 

1 741,  2. 

^*^^^^'  Rowley  againjl  Alleit  (tf). 

Feh.  12th. 


Vow*        ^  1i  ^OTION  to  change  a  venue  after  a  rule  o|^tvac 
^^^'         iVX  '  Judg^  '^i'  furtber  time  to  plcid,  iKit  before  s 

dJfi^r;^  pleaded. 
topieid. 

AH  the  ofEcerfi  of  this  court  certified  that  it  had  bcKO  di 
{lane  prndice  of  the  Court  never  tochange  the  venM  fli 
application  for  time  to  picad  and  a  rule  or  afu^gAjOrd 
tatncd  for  that  purpofe  That  it  had  been  -fo  idommm 
^id  over  again,  {of  which  they  gave  feveral  inlhnoei}  m 
k  -had  been  ruled  feveral  times  that  after  taking  a^  a  j 
fummons  for  time  to  plead,  the  party  b  tpplyiiig  Amil 
at  liberty  afterwards  to  mo vcito change  the  venue. 


But  my  Brother  Parker  and  7  thought  tbisa 
able  pradice,  and  the  rather  becaufe  it  was  aOeged,  {ap 
inquiring  of  the  Judges  of  the  King's  BenchI  fu^ltlie  A 
to  be  true,)  that  in  that  court  they  always  allow  ikm  M 
to  move  CO  chaDj|e  the  venue  at  an^  time  befiMea  pica  f 
And  as  the  rule  ftande  in  this  court,  it  is  >  £i^t  litrdHhl{p  ij 
femiant ;  for  if  he  liv^  at  the  diftance  ^two  or  thnrli 
miles  theplaintiflTmay  bring  his  afiion  jn  MidMiktt  (i 
before  the  attorney  can  have  inftrudions  from  his  cUentt 
to  change  the  venue  the  time  for  pleading  will  be  outi  .ai 
applies  Ibr  further  time,  he  is  then,  it  ieems,  too  laSeli 
fuch  amotion,  which  is  moft  abfurd  and  unreafiuiahle; 

However  we  thought  ouriclves  bound  by  die  predtitp 
antll  we  made  a  rule  to  aker  it,  but  refolved  to  make  ftidi  1 

(tf)  Vid.  Derrh  v.   FUfcter^  JCtfrnrt  4S9.  S.  P. 

{if)  I{ut  tiic  difVindion  that  now  prevails  obviates  *thU  iiKOBTcafcace 
<!iAin£tinn  is  tJis }  Tl>e  venue  may. be  cbaoged  «/ter  an  order  4br-rine 
t.'ioagli  upr.n  the  terms  of  pleadiai>  i{{yably  ;  but  not  nfter  «n  oHcr  fk 
pleady  whete  the  tcims  are  to  plead  ifluably  gtntt  ttike  4hrt  mifkt 
€t  fJkfiiJifttiugs  iff  L'li-.dc^n  or  Middlcfei^,  becaufe  there  a  tiial  vroiild  I 
rcrj-r  x.JJcrMfVf  511.  See  al6>  I.'ttr'er  v.  O/y,  a&4  Snuti  T,  Crt 
5"  4?  3  •  a«W^V^'  V.  Cccjtr,  7  i).  fir  £.  698, 


tOLASiY  TERM,  15  Gro.  II.    C.  P. 


UAS  MtfSGRAVE  againft  Thomas  Gave  and 

Thomas  Franklyn.  Feb"»tih. 


flE  opinion  of  die  Court  was  ddivei^  as  follows,  by       in  pieadiii|a 

cooinion  or 

Iki,  Lord  Chief  Jufticc.    "  Trefpafs.    The  declaration  P^f  ;;^'Jf  '• 
th  duu  the  defendants  on  the  ift  of  May  1 738  and  at  to  allege  in^ 
dtber  times  between  that  day  and  the  fecond  of  0&9bir  exprcfs 
inrbroke  and  entered  the  plaintifiPsclofe,  i;»:.  one  hereof  [JJ^*][[^" 
^mhomh  in  the  Ip  of  Ely  in  a  field  .there  called  the  common^. 
^M%  and  trod  down  and  confumed  with  their  feet  in  walking  pendant,  ap. 
IniMPs  grafs  there  growing,  to  the  value  of  40X.,  and  JJ'JJ^;. 
trod  down  and  confumed  other  grafs  of  the  plaintifPs  bLc  the  ' ' 
ipOvi^ngwith  catde,  viz.  horfes,  mares,  weldings,  bulls,  Court  will 
nenlms,  and  (beep,  to  the  value  of  looAj  et  alia  cnor-j^t^JJ^*^,, 
C    To  SietdaintiflF^s  damage  of  io/«  tureofthe^* 

rdefcndants  to  the  force  and  arms  &c  plead  not  guilty  ;  "1^^^ 

t^to  Che  reft  oF  die  XttSpA.hy  diat  die  place  in  which  "^^^^fj^: 
tte'tinnies'wben  &c  was  one  acre  of  land  in  the  faid  field  out  land, 
OUFiM  in  fVinhvwrth,  abutting  as  is  deicribed  in  then»7^P<r- 
aad  that  the  £ime  is  and  at  the  times  friien  &c  was  the  ^r,  ^^f^. 
Id  of  the  defendant  Cave ;  to  he  and  the  other  defendant  mi  fed  and 
rUit  jnftify  the  trefpaft  liud  in  the  declaration  as  being  <iemirabieb]r 
r&ie  frediold  of  =  die  defendant  Cave.  ^i!^l^^ 

e  plaintiff  in  his  replication  makes  a  new  alfignment,  and  L  (i^  i|^ 
lat  the  trefpafles  laid  indie  declaration  were  done  in  one  of  a  manor  ia 
Flandoftbe  plaintiff's  lying  in  Oi^ Fi/A/,  which  he  de- thereof 
I  CD  be  bouiuled  in  a  difierent  manner  from  the  acre  fet  ^^^J^^ 

n  tbe  pica.  ber  of  cattle, 

without  le- 

this  die  defendants  in  their  rejoinder  fay  that  as  to  all  the  f  JJ^i^^Jj" 
les  in  die  faid  acre  of  land  new  affigned,  except  the  bfcak-  couchaocf, 
id  entering  into  the  acre  of  land  newaffigned,  and  treading  •fMJbe  not 
Mifuming  with  their  feet  in  walking  the  grafs  there  grow-  ^^d^  t» 
nd  earing  up  treading  down  and  confuming  with  ninety  arable  land, 
parcel  of  the^catde  in  the  declaration  mentioned,  other '^  ^'ii  ^ 
here  growing,  they  arc  not  guilty.     And  as  to  this  refidue  ^Jj^  Jj. 

of  purteoant. 


34^  TWNITY  TERM,  16  Geo.  tL    C.  ?. 

1742*    good,  die  demandant  (bould  have  (aid  that  the  tenant 

pofleffion  of  the  lands  demanded  and  of  no  oi/ur  tu  ibefmi  vil  ; 
of  Barlew ;  which  (he  has  not  done.     The  rule  in  1  kmL  Jkm 


730.  Letter  (I.)  mentioned  in  the  argument  is  certainly  a  n||k  ^ 
one,  that  where  the  jurors  ought  to  have  a  view  the  party  Am)': 
not  have  one :  but  it  does  not  extend  to  the  prefent  odbi  far  k 
extends  only  to  fuch  anions  where  a  view  is  demandable  af 
right,  as  in  the  cafe  of  an  affize  de  novel  difieifin,  aiSze  di. 
nutans,  and  an  a^ibn  of  wafte.  But  notwitbftanding  tbeklb 
ftatute  4  &  5  Jn.  c.  16.  it  is  merely  difcretionary  in  the  Qm^ 
in  a  formedon  whether  the  jurors  (hail  have  a  view  or  noC|«H 
cording  to  the  circumilances  of  the  cafe,  and  therefore  thk  k 
no  reafon  to  deny  the  party  a  view. 

* 

The  judgment  therefore  o/the  Court  is  that,  notwitfaftaiM&( 
the  counterplea  of  the  demandanti  the  tenant  muft  halt  a 
view." 


wedt?i^l  Daniel  Ginger  on  the  Dcmife  of  John  Whiti 
J«iy  7^  againji  Elizabeth  White. 

£rilfe,^htn    1  HE  following  opinionoftheCourt  was  given  by  ' 

tothechil- 

dfvn  of  A 

fttcceffiTciy  Tf^illes^  Lord  Chief  Juftice.  «  This  comes  befiarc  dc 
and  their  Court  {a)  on  a  cafq  referved  by  my  late  Brother  Denton  at  ihl 
a!  d/e'^lth-  affizcs  for  the  county  of  Surry,  24th  of  March  9  Goo.  2. 

out  UTue  then 

^  elda  ^      The  cafe  is  thus ;  John  fPhiteythe  elder,  grandbther  of  die  kf* 
brotherof     f^^  ^^  the  plaintiff,  beingfcifed  infccofthepremifesinqueffioji 
heidThat  A.  and  having  two  fens  and  one  daughter,  Henry,  John  and  &wji' 
only  took  an  made  his  will  on  the  20th  of  December  1 706  in  thefe  wof*} 
j^e  for      ^fjg^  ^  j^yifg  jQJ^is  wife  for  her  life  of  a  part  of  his  houTeyhe  g^idi 

tire. 

\ 
(a  J  This  cafe  was  argued  at  five  fevcral  tiroes ;  after  tbehw)  firft  argameflCtvkv  ^ 
took  place  in  £.//^r  and  MicAae/mas  ttrmt  1737*  the  Court  were  about  tofitej^  ; 
ment  in  favour  of  the  defendant;  but  on  thcday  when  the  Chief  Joftice  iiiteB*J» 
have  given  that  opinion,  he  began  to  entertain  a  doubt  whether  Jokm  the  I«  «« 
more  than  an  eftaic  for  life ;  he  accordingly  deferred  giving  judgment  then,  aim 
cafe  was  afterwards  argued  in  Eajfer  terra  1739,  in  Michaelmax  term  1740,  »■ 
McJiafimas  term  1741,  and  judgment  waf  not  given  until  Ju/j  ij^ 

a  die 
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tke  fime  mcfa  the  appurtenances  and  that  part  which  he  had  gi  - .    |  »jj^2» 
A  to  his  wife  after  her  deceafe  unto  his  (onyohn  for  his  life  and  \_,— ^-_f 
I  his  daughter  Sarah  for  her  life  in  cafe  (he  (hall  live  unmarried  Giiigi&> 
I  common  between  them,  but  in  cafe  the  faid  Sarah  (hall  marry       ^°^ 
r  die  before  yivAir,  then  in  either  of  the  faid  cafes  the  faid  y#^«    ^rahj^ 
nil  have  the  fole  ufe  of  the  houfe  for  his  life,  and  from  and   Whiti. 
ter  the  deceafe  of  the  faid  John  and  Sarah  or  other  determine 
of  tfaeir  eftate  therein  he  wills  and  devifes  the  faid  houfe 
male  children  of  the  faid  yohn  fucceiGvely  one  after 
as  they  are  in  priority  of  age  and  to  their  heirs ;  and 
ft  default  of  fuch  male  children  he  gives  the  fame  to  the  female 
Mdren  of  the  faid  yohn  and  their  heirs  ;  and  in  cafe  the  [aid 
^Anjbaiidu  without  ijfue^  then  be  wills  and  devifes  the  houfe 
■nd  premifes  to  his  grandfon  John  fVhite  his  heirs  and  affigns 
p»r  ever. 

yjtH  White  the  fon  had  no  ifliie  at  the  time  of  making  the 
^riu,  nor  fince.    On  ihe  death  of  the  teftator  John  and  Sarah 
entered  and  enjoyed  the  premifes  according  to  the  will.     Sarah 
Itfioce  dead,  andyjA/ifurvived  her,  and  on  her  death  entered 
and  enjoyed  the  whole  premifes  in  queftion  according  to  thei 
wll;  and  after  her  death  (and  that  of  the  teOator's  wife)  by  in- 
dentures of  leafe  and  releafe  dated  9th  and  lOth  of  January 
1718  he  conveyed  the  premifes  in  queftion  to  yohn  Steer  and 
litt  heirs  to  make  him  tenant  to  the  freehold  in  order  to  fuffer  a 
common  recovery,  and  declared  the  ufes  to  himfelf  and  his 
leirs,  and  afterwards  a  recovery  with  double  voucher  was  duly 
fiiffered;  and  afterwards  yohn  fettled  the  premifes  on  the  de- 
fndant  Elizabeth  his  wife  and  her  heirs.     John  the  fon  died 
dxNit  a  year  ago  without  iflue.     Henry  the  eldeft  fon  of  the 
teftator  is  ftill  living ;  and  his  fon  John  the  grandfon  and  devifee 
tijohn  jyhiti  the  elder  is  the  ieflor  of  the  plaintii)^. 

The  queftion  referved  is  whether  John  the  fon  took  by  the 
wQl  an  eftate-tail,  and  fo  had  a  power  to  fufFer  a  recovery  and 
thereby  to  bar  the  remainder  to  John  the  grandfon,  or,  whether 
be  was  only  tenant  for  life. 

This  is  the  general  queftion :  but  it  will  depend  upon  two 
fOintS) 

ift,  Whether  he  took  an  immediate  eftate  tail  by  the^devife 
to  his  male  and  female  children  \ 

tdly, 
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I 

1.742.  ^^^h  I^  ^  ^^  >^  whether  or  no  tbcfe'  «adi.4lic 
'JB  ^,  j_f  (aid  J»kn  fhall  die  witnout  iflue**  did  ,not  give  turn  m 
GiNocR  tail  by  implication  in  remainder  after  the  limitatioatDhi 
,^^'      dxen ;  for  in  either  cafe  the  recovery  ivould  bar  Jdb  ik 

sgmmi  becaufe  he  claims  by  the  fubfequent  devife  ^  in  ab,f 
l¥aiTs,  uncle  died  without  iflue.'* 

As  the  queflion  arifes  upon  the  conftrufiion  oFAe  «9l 
confider  in  the  firft  place  ( as  I  will  always  do  in  cafes  of-di 
what  was  the  intent  and  meaning  of  the  teftafeor;  hcmtt 
intent  of  the  teftator  be  plain  and  clear>  though  to  be  I 
cannot  take  place  if  it  be  inconfiftent  With,  the  mleKiiJi 
will  always  endeavour,  if  I  poffibly  can,  that  the  innt< 
teftator  may  take  effed,  and  will  never  take  piuos  toil 
little  niceties  in  the  law  to  defeat  the  intent  of  the  teftalVe. 
it  is  an  excellent  rule  in  the  conltrudion  borii  ofdccditd 
that  verba  intentioni,  et  non  e  control  debent  inferviiei'^ 
now  I  am  upon  this  general  topic,  before  I  enter  upQalh 
ticulars  of  the  prcfent  cafe,  I  beg  leave  to  take  nodcrd 
miftake  (for  fo  I  think  it  to  be)  which  has  ooGafioned man 
fufion  in  refpcSt  to  the  conftruSion  of  wills  than  anyeiki 
wbatfoever* 

What  I  mean  is  that  a  notion  has  prevailed  that  fiidifi 
lar  words  in  a  will  are  as  much  technical  (a)  words  as  oM 
in  a  deed,  and  as  neccflarily  pafs  fuch  an  eftette  in  a  wiHaio 

(a)  In  Doc  d.  Comberbach  v.  Perrjn^  %  D.  ^  E.  490,  1,  hati  JCSiya 

JalUce  faid  «  Ihere  is  no  doubt  but  that  /omul  words  may  l^ eoamlMl 

context  oi  the  will :  but  we  ought  not  to  rejed  the  legal  meanina  of  M^y 

•     vniefs  we  are  clear  that  in  fo  doing  we  give  tStSt  to  the  devifer*t  utt&arm*^ 

giving  cffe^  to  the  intention  of  the  deviforis  the  rule  bj  whfeh  tbe  <Mil>f 

^  hi  conftru'ng  wills ;  and  they  will  put  that  cooftrudioa  on  the  wilUiMt  wil| 

fwrr  the  ucviiW^s  general  intention^  though  by  fo  doing  they  may  defeU  ^^f 

iar  Itrreut  inconfiftenc  with  k.     Roe  d   Dadj'on  v.    Grew^  %  ^fff- 3*31  * 

H^^bb  V.  PuiUy,  sD.&E.  303  i  D^  d.  Da^w.  BwrmfkU^  6  D. 9E.  tti^ 

CarrMer  r.  Smith ;  7  X>.  ST  £.  531  ;  ^t/dJ  Biandfirdyt.  4ffla,4lKmi 

Doe  d.  Beans. liallcy.  %  D.&  E,  S\  utdRobh^^  v  Ec^i^  I  Brnni 

the  hft  of  which  the  dcvlfe  was  *<  to  L.  Robinjin  for  tife  sad  m  hapTt  mi 

liis  dcceale  to  fuch  fonas  heAiould  have,  taking  the  name  of  Ro$m/M,  pdi 

fault  of  iffue"  then  over ;  and  there  in  order  to  vfle^uaretbe  generriiiMK 

devifor  it  was  holden  that  L.  Rolnnjon  took  an  eftate  tail,  notwithftandiflgtlt* 

•*  for  life  and  no  longer.*'  And  in  Doe  v.  A^pl'm^  where  tliedevifewas  '^Tli 

life  and  affer  hisdeceale  to  and  amor.gfi  his  i(lue»  and  for  default  of  ifliic*^tte' 

It  was  ruled  that  A.  took  an  eftate  tail,  and  that  the  words  **  and  amoegft* 

berejeAed,  otherwife  the  ddVifor's  general  intent,  which  was  to  jTtfrrtheift«< 

te  Che  mure  diilaat  branches  of  his  fami)/|  would  be  defeated. 
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I  deeds  as  for  inftance  that  the  word  ijfue  or  children^    i74:tt 
there  are  none  at  the  time  of  the  devife,  do  as  necefiarily  ^.^ ^r-,_; 
an  eftate  tail  in  a  will  as  heirs  of  the  body  do  in  a  deed.       Oingcr 

dem. 

ddsl  take  tobea  eroft  miftake;  for  why  does  the  word  ^^][^* 
I  a  will  fienify  the  urne  as  heirs  of  the  body?  Only  be-  Wbitx, 
Imay  belupporedtbatthetettator,  who  was  ignonuit  of 
IT,  intended  it  fhould  have  that  conftrudion.  It  does  not 
Me  vi  temini.create  an  eftate  tail  in  a  will  as  <^  heirs  of 
dy^*  do  in  a  deed^  but  only  where  it  appears  to  be  the 
flv  the  teftator  that  the  word  fhould  have  that  conftruc- 
DT  at  leaft  that  it  does  not  appear  that  the  intent  of  the 
r  was  other  wife. 

Mder  tfaereforeto  find  out  what  conftru^ion  is  to  be  put 
he  words  of  a  will,  we  ought  in  thefirft  place  toconfider 
he  intent  of  the  teftator  is,  though  this  1  am  afraid  is  too 
fte  hft  thing  that  is  thought  of.  But  the  Court  of  King's 
I  in  the  cafe  of  Law  v.  Davies  {a)  M.  3  Geo,  a.  laid  fo 
Sic&  upon  this,  and  upon  the  notion  which  I  have  now 
Koved  to  eftablifh  that  they  determined  upon  the  firft  ar^ 
Klhait  even  the  words  <<  heirs  of  the  body"  ihculd  notpafs 
He  tail  in  a  will,  becaufe  it  plainly  appeared  to  be  the  in- 
i  die  teftator  that  they  fhould  not;  for  after  the  words 
I  of  the  body"  he  added  thefe  words  *<  that  is  to  fay,  his 
hoofoAf  and  every  other  fon."  Mr.  J.  Reynolds  was  pleafed 
open  that  gccanon  ^^  Shall  not  a  man  be  allowed  tofpeak 
da  io  his  will  V*  Surely  a  man  ought  to  be  allowed  to  do 
id  jet  if  we  confider  how  miferably  fome  wills  have  been 
sd^  we  may  fiiirly  fay  that  this  is  a  privilege  that  is  not 
allowed  to  teftators. 

riog^premifed  this  in  general,  I  come  now  to  confider  the 
liar  words  of  this  will.  And  I  think  that  the  teftator's 
Bg  is  as  plain  as  poflible,  that  John  his  fecond  fon  ftiould 
are  an  eftate  for  life,  that  the  children  of  John  ftiould 
neflate  in  tail  general,  and  that  in  default  of  fuch  ifTue 
anifes  fhould  go  to  John  the  fon  of  hiseldeft  fon  in  fee. 

Wr.  113  ;   >  I^<I  Raym,  1561  }   x  Birndrjf  238  -,   2  Sfr,  8493  and  % 

r.A^.  J16//.2S.JJ.C. 

Let 


ft 
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Let  us  fee  therefore  in  die  next  place  wbedHK  4^  «« 
the  will,  according  to  t^e  rules  of  law,  willadoakof  Ihii 
9*^^  ftruaion.  In  the  hrft  place  I  will  confider  thetieiifetolb 
Whitk  ^ndfimali  children  and  thiir  heirs.  That  by  the  wordi  *l 
rngmiifi  in  both  places  muft  be  meant  ^  heirs  of  the  body**  aiia 
Waite.  denied,  becaufe  in  die  firft  place  the  maU  chiUm  aoMn 
without  heirs  if  ahjr  of  their  fifters  were  l.iviiig ;  and  tk  | 
children  of  yohn  the  fon  could  not  die;withoiit  heifS  Jtji 
grandibn,  the  fon  of  Henry  the  ddeft  ion  of  the  teftaWb 
living.  The  teftator  therefore  by  die  word  ^  hdrs^  ttl 
ceflarily  intend  ^  heirs  of  their  bodies,**  acoordingtoAiM 
Nottingham  v.  Jennings  (a)  Tr.  12  /fl  £.  JS,  wMch  M 
on  the  cafe  of  ff^eibv.  Hearings  Cro.  Jac.  4i5,aadliH 
Hearn  and  Mlen^  Cro,  Car.  57,  It  had  been  othenvMet 
if  the  remainder  had  been  limited  overto  ailranger  (^)ftl 
in  that  cafe  there  is  nothing  toihew  that  the  (efiator  iil 
by  the  firfl:  words  heirs  of  the  body  \  for  in  thai  cafe  fei 
apprehend  that  a  fee-fimple  might  be  limited  after  a  ftfti 
which  it  cannot  be  by  the  rules  of  law,  and  therefbnM 
tation  to  a  ftranger  has  always  been  held  to  be  void  1  nfl 
by  two  cafes  inthe  Year-boorics  19  /Am.  8.  8.  ^.  and  if  J 
in  Dyer  ^3,  and  by  many  other  ancient  cafes,  befidetaii 
cafe  of  Crumble  v^  Jones  (r),  adju(%ed  in  y*  R*  ISLfl 

In  my  arguing  of  the  prefent  cafe,  I  ihall  theiefiRe4i 
take  it  for  granted  that  the  w6rd  «<  heirs*'  annendtolUli 
to  the  children  of  John  is  to  be  conftrued  ^  beirt  4$ 

bodies  •* 

That  the  word  ^  children''  in  a  will  will  fomedaMS  tni 
edate  tail  I  do  not  deny;  but  what  I  infift  on  is  that  asiki 
is  penned,  according  to  the  rule  laid  down  in  ffiWs  ah 
17.  it  does  not  create  an  eftate  tail  here,  and  that  a&  As 
in  the  books  where  the  words  "  children**  and  **  iffliie"  tata 
adjudged  to  make  an  eftate  tail  in  a  will  are 
able  from  the  prefent  Cafe. 

(aJJCxtcd  in  Prefitm  d.  Ea^li  v.  Fi'tmeU.  Tr.  ii  ft  X'^Gf  ft. Ji^  M^- 
Prefion  V.  Funttelly  and  the  cafes  there  referred  to,  and  Cvidrigjk d. Qod 
CooJri^ge,  MicA..i6  G-  i.  C.  B.  fc/L 

(b)  Set  the  cafes  referred  to  m  n.  m, 

\i)  Syf.  167.  fi,a: 
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k  cafe  of  Wild  k  in  point :    If  a  devife  be  to  A.  and     1742. 
lUdrcn*  if  there  be  nq  children  then  in  being,  it  gives  s^^^^-*^^ 
hte-tail^  becaufe  the  devife  is  in  words  deprefenti;  and  Ginoiil 
K  being  no  children  in  beings  they  muft  take  by  way  of     *^^'"* 
Aion.    But  if  a  devife  be  to  A.  and  afitr  his  deaajfe  to    ^^^ 
liiUreD»  A.  has  only  an  eftate  for  life,  becaufe  then  the    Wmite 
b  plainly  (hew  that  the  children  were  intended  to  uke  by 
.«f  remainder  (« )•     But  in  the  prefent  cafe  it  is  not  only 
^fkr  his  diceafi^  hvLiafiir  tbi  determination  of  the  firmer 
Ml  which  plainly  (hews  that  the  devife  to  the  children 
iatended  as  a  iremainder  in  the  prefent  cafe.    Befldes,  as 
iB  fliew  more  particularly  when  I  come  to  diftinguifh  it 
k  ihofe  cafes  where  the  word  ^  children"  has  been  con- 
4  u>  create  an  eftate-tail,  there  are  many  more  expref- 
kin  chit  devife  which  plainly  (hew  that  the  word^^  chil- 
r  ought  tobe  conftrued  as  a  word  of  purchafe  and  not  of 


k  cafe  of  King  V.  MeUingj  reported  in  i  Ventr.  225  {b) 
md  the  cafes  there  cited  to  fliew  that  the  words  ^  iii'ue'* 
*  children"  have  been  fo»i>etimes  conftrued  fo  as  to 
He  an  eftate-uil,  do  not  come  up  to  the  prefent  cafe*     The 

rift  cafe  is  that  which  he  cites  out  of  Moor  397.  of  a 
by  A.  to  his  fen  for  life,  and  after  his  dece^fe  to  the 
MUrtm  of  bis  bodj^  which  was  held  to  be  an  eftate-tail. 
I  indeed  wems  contrary  to  the  judgment  in  ff^thP^  cafe  ; 
t  is  very  diflFerent  from  the  ^efent  cafe,  and  is  diftin- 
led  by  my  Lord  Hali  from  tFil£%  cafe  becaufe  of  the 
li  ^  diildren  of  bis  hoe^^  which  are  proper  words  to 
ae  an  eftate^-taij  and  ihew  that  he  had  an  eye  to  an  eftate- 
whicfa  words  are  neither  ia  fFild^%  cafe  or  in  the  pre- 


I  Ac  cafe  of  King  v.  Aiflling  itfelf  the  devife  was  to  Bar- 
ffer  his  natural  life  and  after  his  deceafe  to  the  ijffiie  of 
mff  by  a  fecond  wife ;  there  were  the  w  irds  ^  his  bocfyj 
befides  the  «K>rd  ^  iffiie^"  which  as  Lord  Hale  himfelf 
is  ft  much  ftronger  word  than  children  :  it  is  nomen  col- 
ram»  and  takes  in  the  w.iole  generation  (r/vi  termini^ 

%  L#v*  59*  S.  C. 
Sec  aUb  Dm  d.  C»op«r  v.  (Mtu^  %D.(sE.  S99 ;  and  B^  v.  TAe  Earl  #f 

A  a  and 


I 
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1742.     and  in  common  parlance  it  is  taken  to  mean  heirs  of  thev 

\i^^^^/  r  which   is  the  h^ft  rule  to  judge  of  the  conftrudion  of 

GiNCBR    words  of  a  will);  for  it  never  can  be  imagined  thatatdhl 

^n™       who  is  always  fupp  f.d  to  be  inops  concilii,  did  not  u* 

Mmft     '^'^  ^^^  words  fhould  be  conftrued   in  their  cornraonfc 

^VHlTs.    hut  that  chey  thoulJ  be  conftrued  in  that  fenfe  that  ciea  k 

yers  theinfulves  cannot  agree  upon  nor  find  out  the  OMV 

of  them  till  aficr  along  inveftigation* '  Bcfides  thcreare  1 

,  nv  words  i:i  the  pre  font  devife,  which  arc  not  in  the  Gi 

King  V.  A£:!Iingj  and  plainly  diftinguifh  it  from  dut  ( 

as  tne  words  *-^  lucccf&vely,  one  after  another  as  tbejv 

priority  of  age/'  which  fhcw  plainly  that  the  teftatorki 

eye  to  a  fti  id  limitation.     The  words   **  heirs  of  fuch  < 

drcn,"  which  I  muft  conftruc  "  bars  of  the  Mf\  ajforf 

a  much  ftronge»  argument.     Thefc  words  are  not  in  e 

of  the  cafes  before  mentioned:  but  they  have  alwaj» 

conlhu^  d  to  fhew  that  the  preceding  words  do  not  giv 

cftat  -tail.     As   in  Jrcher's  cafe  I  &,  67.  a.  the  dcvik 

to  Robert  Archer  for  life  and  to  his  next  heir  male  and  to 

heirs  male  or  the  body  of  fuch  heir  male ;    and  held  d 

thai  Robert  took  only  an  cllate  for  life  by  reafon  of  tb 

dition  of  thefe  words. 

The  cafe  of  Clerk  v.  Day  Cro.  Eliz,  313.  is  tx^Bijt 
fame  pinpofe;  there  the  words  are  10  j/.  his  daughter  fa 
and  to  the  heir  of  her  body  and  to  the  heirs  of  their  bod 
gotten  ;  and  held  that  yf.  had  only  an  eftate  for  life. 

The  only  cafe  that  has  the  Icaft  reiemblance  to  the  cor 
is  the  cafe  of  Legatt  v.  Seiuell  reported  in  2  Fern,  5S*i 
in  fjvcial  other  booKS.  There  the  words  of  the  will 
"  To  IVilUam  L;;^att  for  life,  and  after  his  deceafj  l 
heirs  male  ot  the  oody  of"  TFiuiam  Legatt  and  the  heirs 
of  the  b(>dyof  cveiy  fuch  neir  male  fcfverally  and  fucoci 
as  they  ihould  br  iii  pnority  of  birth  and  feniortty  o< 
and  for  wvai.t  of  fuc:i  iliUe/'  the  remainder  over.  The 
Canuellor  reterred  ii  10  the  Judges  of  B.  (X  («)»  and 
JiiJ;es  a^^ai.sit  Tracy  J,  were  oi  opinion  that  fViliiami 
took  an  clbte-tail  y  but  befides  that  Mr.  J.  Tracy  was  1 

{•)  Vid.  I  P.  fFmi.  87. 
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udgeand  his  opinion  of  great  weight  (a)j  that  cafe  is     1742. 
ifferent  from  che  pref-nr,  bccaufe  the  words  there  arc  v^^^^^^-z 

of  the  body,"  which  vi  termini  even  in  a  deed  would  gingir 
an  eihite-tai].     And  I  have  been  informed   that  the     deirt. 

were  all  of  opinion  that  if  the  firft  words  had  been    White 
'  or  "  children"  ff^illiam  Legatt  would  only  have  had  -yi^^Trx 
le  for  life ;  and  that  they  went  upon  this  rule,  which  I 
ike    notice   of   more  particularly  by  and    by,     that 
lathe  beginning  of  a  will  an  exprefs  eftate  is  given,  it 
X  be  afterwards  altered  by  implication,  though  it  may 
xpreis  words :  And  if  they  did  not  go  upon  this  dif- 
1,  I  know  not  how  to  reconcile  this  caie  .with  the  cafe    ' 
(r  v.  Davies,     But  upon  this   point  it  is  plainly  dif- 
lable,  becaufe  in  this  cafe  there  are' no  exprefs  fubfc- 
vords,  but  there  were  in  the  cafe  of  Law  v.  Davies. 

tfaefe  reafons  and  upon  the  ftrength  of  thefe  cafes  I  ahi 
ion  that  John  the  fecond  foti  took  only  an  eAate  for 
cwtthftanding  the  deVife  to  his  children. 

JS  fee  in  the  next  place  whether  the  words  "  In  cafe 
c  without  illue"  give  him  an  eftate  tail  in  remainder* 
clearly  of  opinion  that  they  do  not,  and  I  think  there 
eral  cafes  that  warrant  this  opinion,  founded  upon  a 
bw  which  has  never  been  contradidted  in  any  cafe, 
:  there  is  not  one  cafe  to  fupport  the  contrary  opi- 


rule  of  law  that  I  mean  is,  that  a  precedent  eJlaU  de- 
exprefs  words  cannot  be  lejjened^  increajed^  or  altered^ 
'Mtion  ^6)j  though  it  may  by  exprefs  words.  And  tnis 
inr  notion,  but  as  it  is  founded  on  the  btik  reafon,  ic 
1  to  be  law  by  Loid  HaU.  in  the  cafe  of  King  v.  Mel- 
id  he  cites  a  cafv:  fortnat  purpofeas  old  as  t:ie  ift  and 


to  the  rq>ort  of  this  cafe  in  1  P.  ff^ms.  91.  **  The  Court  ap- 
C  lati«6cd  wkth  the  certificate  of  the  three  judges  dire^ed  that  ui 
ihauki  be  hroughc  \n  B.  H  ,  in  order  to  have  t.ie  matter  Ictticd  j  buc 
c  part.es  agreco,  and  fo  thequedion  was  not  determined."  hut  ia 
Mid'win^  %yet^.  657*  Lord  Cuancellor  Htfr^TaJi-^^y  fpcakin^  ot  this 
i  the  opmion  of  the  three  Judges,  added  '*  Indeed  'Trucy  j  i.cld 
ti|ion  that  Lord  Cowftr  teemed  to  doubt  (as  1  have  hr^rdi)  but  tndd 
lod  to  agiee  with  the  three  Judges*  and  fo  decreed*" 
d.  Seam  V.  Halley^  %  DumJ.  ftf  Eafi  5. 

A  a  2  2d  Elizt 
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ad  Ellz^y  from  Dyer  171.  Upon  thit  rule  the  cafe  of  If* 
ham  V.  Bamfiildj  reported  in  1  Salk.  236,  2  Vem,  437v4ll. 
and  I  P.  Pkms.  54.  (but  bed  [a)  1  xh\i\<  in  P.WmhY^ 
determined  in  as  iolemn  a  manner  as  poffible  by  Lord  ti^ 
fFrirht^  affifted  by  three  very  ereat  judges,  H»lt^  Trm^ 
and  FoweUj  and  Trevor  then  Matter  of  the  RnWu  Theaft 
as  ftated  in  2  Firnon  was  thus ;  a  devife  to  if.  for  life*  vf , 
then  to  his  firft  and  every  other  fon  in  tail  makj  and  if  JLM 
without  an  heir  male  of  his  body  begotten^  remainder  over  ilj 
another;  in  Salk*  it  is  ^without  iflue  aialeof  hisbodyiT' 
P.  Wm.  *^  and  tor  want  of  ilTue  male  of  J."  The  ' 
lor  after  wards  made  a  codicil,  wherein  he  recited  that  bel 
eiven  j/.  an  eftate  rail,  as  it  is  reported  in  SdlkM\  boti 
JS  reported  in  P.  tVmt.^  that  he  had  given  his  cftareto  a^ 
the  heirs  male  of  his  body ;  held  by  the  Lord  .JCeqXT) 
Mafter  of  the  Rolls,  and  all  the  Judges,  that  JL  took 
an  eftate  for  life )  and  they  founded  their  opinion  on  this 
diM  where  an  exprefs  eftate  for  life  is  given,  it  (htU  not i 
enlarged  to  an  eftate-tail  by  implication :  but  they  all 
that  it  the  devife  had  been  to  i/.  generally,  and  if 
without  iflue  of  his  body  then  to  JB.,  without  any  ii 
diate  devife  between  the  devife  to  i/<  and  the  words 
if  he  die  hc^*  there  if.  (hould  have  an  eftate-iaiL 
agreed  likcwife  that,  if  there  were  a  devife  to./fcrl 
and  then  to  the  iflue  or  heirs  of  his  body,  this  d 
by  exprefs  words  wogid  give  A.  an  eftate-tail,  notvii 
ing  the  exprefs  devife  to  him  for  life  before.  They  heUl 
wife  that  the  recital  in  the  codicil  did  not  make  anysll 
for  that  in  common  parlance  even  a  Ari£t  fettldtoil  is 
entailing  an  eftate. 

It  has  been  faid  that  this  has  been  held  not  to  bt  bi> 
am  fare  I  have  hcaid  it  ciced  above  twenty  dmcs  ii 
Court  of  Chancery,  and  never  yet  heard  it  contisir 
and  I  believe  never  fliall  again,  except  by  thofe  perfotf 
know  not  how  todiftingui£  it  (though  the  diftindion'" 
and  obvious)  from  fome  other  fubfv.quint  cafes. 
fflliiamsj  in  his  aivument  in  the  Cale  of  The  Athnuj  .. 
v.  Sutton  &c  in  the  Houfe  of  Lordy,  i  P.  Wm.  75*1  *■ 

.  (tf)  In  the  ar^mnent  of  the  cafe  of  the  Attwnty  Ctnndx 
Wmu  760,  Mr.  P.  WUtiMm  laid  chac  that  of  BrnfJi  t.  ^•Mm 
reported  in  SalktU^ 
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Jtfeeiiied  to  be  a  cafe  that  made  againft  him,  admitted  it  to  be    1742. 
^lioabced  law,  but  plainly  diftinguilhed  it  from  that  cafe,  s««~-^^ 
I  flull  Ihcw  prefentiy  when  I  come  to  take  notice  of  Ginger 

•  dcm. 


r 


[[In  the  cafe  of  LodimgOn  v.  Kime^  Salt.  224,  and  3  Ltv. 

^'^1  iriiere  there  are  exactly  the  fame  words  as  in  the  pre- 

cafe,   it  is   ^  and   if  he  die  without  iflue  male,"    the 

thoQgh  they  differed  in  other  matters,  were  all  una- 

that  die  firft  taker  took  only  an  eftate  for  life,  becaufe 

trft  devife  was  to  him  ^xprefsly  for  life :    and  wh^n  it 

afterwards  before  the  Houfe  of  Lords,  they  were  like- 

(of  the  lame  opinion  as  to  this  point,  and  fo  were  ail  the 

who  attended  there  and  gave  their  opinions. 

^^TheonW  cafes  that  feem  to  thwart  this  are  the  cafe  of 

',^n'^'  MtUtHgi  a  cafe  there  cit:d,  to  j/.  and  if  he  die  with- 

iftie  &c ;  dind  another,  to  A.  for  life,  and  if  be  die  with- 

liRie  &c ;  the  aforementioned  cafe  of  The  jbtomey  Gene* 

^^r-^y.  SutUn*^  the  cafe  of  Langliyv.  BaUkvynj  which  is  cited 

fully  ftated  in  the  argument  of  that  cafe  i  P,  Tf^ms-  759  ; 

the  cafe  of  Shaw  v,  H^ay^  fometimes  called  by  the  name 

M  tfiMcer  V.  Sbawj  firft  determined  on  the  Chejltr  circuit, 

in  the  King^s  Bench,  and  then  in  the  Houfe  of  Lords. 

^     The  cafe  of  King  v.  MtUing  and  the  two  cafes  there  cited 
^^9e  diftinguilhable  from  the  prefent.     In  the  firfl  the  devife 


to  il  for  his  natural  life  and  after  his  deceafe  to  the  iflue 
If  hit  body  by  his  fecond  wife ;  fo  there,  though  the  firft  de- 
fife  was  to  iC  for  life  exprefsly,  the  following  words  were 
orels  likewife  ^  to  the  iffiti  of  his  body,"  which  word 
^HTae"  in  Uiat  place  was  conftrucd  to  fignify  the  fame  as 
^^    *heif$of  hisbody;"  fo  the  rule  concerning  implication  was 
c:  ant  broken  through,  but  admitted  by  Lord  HaU^  as  I  (aid 
^   Idhre.    The  cafe  where  the  devife  was  to  J.  generally  is 
^    VpeNrife  clearly  out  of  the  rule.     The  other  cafe,  where  the 
'=^.\Kv>fe'w>s  to  j/.  exprefsly  for  life,  and  it  he  die  wiihout  iifue 
J, -^ffc  KkJBwife'  differs  Widely  frorti  the  prefent  cafe,   becaufe 
^      Aaieb  no  intermediate  devife  to  the  children,  and  therefore 
the  word  ^  iffue'*  miift  be  rejeded,  if  it  be  not  conftrued 
t»  give  jL  an  eftate-taiL    And  this  makes  a  great  difference. 


WaiTS 
WaiT% 
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1742*    as- will  appear  when  I  come  to  take  notice  of  the  ca(et 

Km^-^g-^^/  Langley  v*  Baldwyn  and  The  Attorney  General  v.  Suttw  :  I 

GiNGZR    in  the  prcfent  cale  the  word  ^  ifl'ue'*  need  not  be  rejed 

dem.      but  may  have  a  rcafonable  conft ruction,  viz.  to  mean  Tq 

"^'   ilFue  as  be  had  mentioned  before  ;  and  it  could  mean  no  odu 

YOtzTB.  for  he  had  devifed  the  eftate  before  to  all  his  fons  and  daaj 

ters. 

In  the  cafe  of  Langley  v.  Baldwyn  the  devife  'was  to 
for  life,  without  impeachment  of  wufte,  and  with  power 
malce  a  jointure,  remainder  to  the  firft  fon  in  tail  male,  a 
fo  on  to  the  fixth  and  no  farther ;  and  then  followed  fh 
words  ^^  and  if  A.  (hould  die  without  iflue  male  of  his  bod 
then  to  B,  in  fee.  This  cafe  in  Aday  1707  was  referred  I 
Lord  Chancellor  Cowper  to  the  Judges  of  C<'mmon  Pitt 
and  they  were  all  of  opinion  that  there  being  no  limitati 
beyond  the  fixth  Ion,  and  for  that  there  might  be  a  feven 
wh:)  was  not  intended  to  be  excluded,  therefore  to  let  in  t 
fevcnth  and  fubfcqucnt  fons  to  tak(^,  but  ftill  to  take  as  iil 
and  heirs  of  the  body  of  A,  by  defcent  and  not  purchafe,  th 
held  that  the  words  ^^  if  he  die  without  iflue  male  of  I 
body"  gave  A.  an  eftate-tail.  But  the  words  there  areve 
different  from  the  words  in  the  prefent  cafe,  the  devife  the 
goint;  no  farther  than  the  fixth(on.  Befidcs  I  own  that  1 1 
not  like  that  determination ;  and  I  think  I  could  put  fuch 
conftrui^ion  on  the  words  as  would  better  atifwer  the  iiKC 
""  of  the  teftator,  for  his  intent  was  as  plain  as  poffible  that 
ihould  only  have  an  eftate  for  life.  If  the  cafe  of  Pfpbam 
Bamfield  indeed  were  rightly  reported  in  Salkeld^  who  earn 
the  limitation  no  farther  than  the  tenth  fon,  it  would  be  e 
adly  the  fame  as  the  cafe  of  Langley  v.  Baldwyn  :  but \ 
iVilliams  admits  that  the  limitation  there  is  to  the  firft  ai 
€very  other  fon^  which  diftingui(bes  it  from  the  cafe  of  La»^ 
ley  V.  Baldwyn'.  but  P.  Williams  admits  that  the  limitatM 
there  is  to  the  firft  and  every  %ther  fon^  which  diftingui|hes 
from  the  cafe  of  Langley  v.  Baldwyn^  becaufe  there  b  1 
occafion  to  put  the  fame  conftru6tion  on  the  words  ^  if  1 
die  without  iiTue"  in  order  to  aid  the  intent  of  the  teftan 
And  the  fame  reafon  diftingniflies  it  from  the  prefent  at 
where  the  devife  is  to  all  the  children  of  John. 

There  is  the  fame  diftindion  likewife  in  the  caffc'c 
The  Attorney  General  v.  Sutton ;  for  there  the  limitation  wen 
po  farther  than  to  the  (econd  fon  of  Thomas  Suttcn^  and  ye 

th 
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[oufe  of  Lords  there  deter  mined  that  71  S.  took  only     1 742. 
ate  for  life.     I  own  ihat  tne  Court  of  Exchequer  held  v««^-^p^«M/ 
xicr^iy,  biic  their  decree  was  revcM'ed  by  the  H  )tjre  of  Gincir 
C     Tftcre  the  words  of  the  dtvife  were  to  T.  Sutton    J!^"™* 
re.  and  afterwards  to  his  fiflt  Ton  or  iffue  male  of  lus     ^  "'V 
Uwfuily  to  be  begotten,  and  Co  the  heirs  male  of  the  WHiTSb 
of  fuch  firft  Ton,  remainder  to  his  fecond  fun   and  his 
male  in  tail^  (as  before)  going  no  further  than  the  fe- 
lon ;  and  then  follow  thefe  words  ^^  that  imrnvdiaicly 
the  death  of  71  Sutton  without  ifl'ue  male  of  his  body, 
vcmiies  (bould  go  to  truilees  for  chanties  {a).*' 

%  to  the  cafe  of  Shaw  v.  JVei^h  {b)^  if  the  words  were 
line  as  in  the  prelent  cafe,  it  is  a  CcJ'   of  no  great  autho- 

for  though  Mr.  J.  Cowper  and  IVinnington  were  of 
on  that  it  was  an  ellace-tail,  the  Court  ot  Kinj^'s  BeiTch 

unanimoufly  of  opinion  that  the  hfters  there  took  only 
ss  for  life;  and  though  the  Houfe  of  Lords  reverfed 
decree,  it  was  againft  tne  opinion  of  nine  Judges  againfl: 
•  fieiidcs  the  cafe  there  was  as  di  tie  rent  from  the 
nt  as  p'-ilible,  bccaufe  there  the  limitation  r  vcr  was  to 
:  ifiue  or  ifllies  of  her  or  thiir  bodiis  lawfidly  bcgotien." 
words  v.i  that  deviie  were  "  1  give  all  my  eltate  con- 
g  in  houfcs  &c.  to  truiiees  (in  the  will  named)  upon 
for  my  loving  fifters  Jnn  and  Dorothy  equally  betwixt 

I  during  their  natural  lives  without  commuting  any 
vac  of  walle;  and  if  either  of  mv  faid  fifters  happen  to 
e^ng  ijfue  or  ijfucf  of  her  or  their  bodies  lawfully  be- 

II  or  to  be  begotten,  then  in  truft  for  fuch  ifTuc  or 
\  of  the  mother's  fhaie,  or  clfe  in  truft  for  the  furvi^ 
or  furvivor  of  them  and  their  refpedtive  iffue  or  ilFues; 
if  it  fliail  happen  that  both  my  faid  lifters  fhull  dU 
9ui  ijfue-  as  aforejald^  and  their  iflue  or  i flues  10  die 
out  iliuc  or  iliucs  lawfully  to  be  begotten,  men  the  laid 
ect  to  ftand  ana  be  eiuiuiied  to  and  for  my  kniiman 
*j9hn  Swift  and  the  hjirs  male  of  his  body  1  wfuily  be- 
11,  "and  for  want  of  fuch  iffiie  then  in  truft  for  i.iy 
Ml  R,  G.  and  the  heirs  male  of  his  b  )dy  lawfull)  to 
cgptten;  and  for  want  of  fuch    lilue   then   in  truf^  for 

icirs  male  of  /F.  R.  lawfully  beg"tie;>oi  to  be  begot-  * 

and  for  want  of  luch  iffue  tnen  ui  truft  for  my  godfon 

'  See  Cfjr'»  ed.  of  P,  H'ms,  i  vol.  page  756.  note 
Fitug   fi  S  Mod.  %S2s  3S1;    1  Ef.  CaJ'  Abr,  184.  //.  28;  a  %tr. 
and  Ftrt.  58. 

R.Gifjrd 
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1742.    as- will  appear  when  I  come  to  take  notice  of  the  cafec  fl([ 

v^^^-jP^/  Langley  v.  Baldwyn  and  The  Attorney  General  v.  SuttM :  Iwt 

Gin  Gift    in  the  prefent  caie  the  word  ^'  iilue"  need  not  be  reje&di 

dcm.      but  may  have  a  rcafonable  conftruAion,  viz.  to  mean  fod|r 

mMi'   *^^"^  *^  ^^  *^*^  mentioned  before  ;  and  it  could  mean  noodMfi 

'WjixTi.  for  he  had  devifed  the  eftate  before  to  all  his  foos  and  dso^ 

ters. 

In  the  cafe  of  Langley  v.  Baldwyn  the  devife  'was  to  A 
for  life,  without  impeachment  of  wafte,  and  with  power  iv! 
make  a  jointure,  remainder  to  the  firft  fon  in  tail  male,  lil 
ib  on  to  the  fixth  and  no  farther;  and  then  foUowi-d  dicfe 
"words  '^  and  if  J,  (hould  die  without  iiTue  male  of  his  bodjf 
then  to  B.  in  fee.  This  cafe  in  May  1 707  was  referred  if 
Lord  Chancellor  Grjuper  to  the  Judges  of  Common  Ple«| 
and  they  were  all  of  opinion  that  there  being  no  limitaODt 
beyond  the  fixth  Ion,  and  for  that  there  might  be  a  fevendi. 
wh3  was  not  intended  to  be  excluded,  therefore  to  let  io  tki$ 
feventh  and  fubfcquent  fons  to  take*,  but  ft  ill  to  take  as  ififj 
and  heirs  of  the  budy  of  jf,  by  defcent  and  not  purchafe,  Mi 
held  that  the  words  ^^  if  he  die  without  iflue  male  of  hi 
body"  gave  A.  an  eftate-tail.  But  the  words  there  arevci| 
different  from  the  words  in  the  prefent  cafe,  the  devife  tlMl! 
going:  no  farther  than  the  fixth  (on.  Befides  I  own  that  Idl| 
nor  like  that  determination ;  and  1  think  I  could  put  fuch  I 
conftruu^ion  on  the  words  as  would  better  ahfwer  the  infeflt 
"^  of  the  tedator,  for  his  intent  was  as  plain  as  poffible  that  J^ 
ihould  only  have  an  eftatc  for  life.  If  the  cafe  of  P§pbam^ 
Bamfield  indeed  were  rightly  reported  in  Salkeld^  who  carriif 
the  limitation  no  farther  than  the  tenth  fon,  it  would  be  CS« 
adly  the  fame  as  the  cafe  of  Langley  v.  Baldwyn:  butJ't 
iVtlliams  admits  that  the  limitation  there  is  to  the  firft  ani 
€very  other  fon^  which  diftinguilbes  it  from  the  cafe  of  Lawf^ 
ley  V.  Baldwyn',  but  P,  JVilliams  admits  that  the  limitatioa 
there  is  to  the  firft  and  every  ^tker  fon^  which  diftinguiflict  k 
from  the  cafe  of  Langley  v.  Baldwyn^  becaufe  there  is  M 
occafion  to  put  the  fame  conftrudlion  on  the  words  ^  if  hc^ 
die  without  iiTue"  in  order  to  aid  the  intent  of  the  teftanXf 
And  the  fame  reafon  diftingni(hes  it  from  the  prefent  cafi^. 
where  the  devife  is  to  all  the  children  of  John* 

There  is  the    fame  diftindion  likewife    in  the  caffe'of 
The  Attorney  General  v.  Sutton  ;  for  there  the  limitation  wcOt 

po  farther  than  to  the  (econd  fon  of  Thomas  Sutton^  and  yet. 

the 
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vld  and  been  lectiftomed  to  throw  caft  and  place  with     174^ 

ck  ^jiadct  pickaxes,  and  corves  the  earth  clay  ftones  flates  Vi^ri-^^/ 

( flack  and  other  r'ubblfh  coming  therefrom  together  in   Bboad« 

f  on  the  land  luar  tofuch  pitSj  fuch  land  being  cuftomary    f^^\ 

tent  and  parcel  of  the  m^nor  aforefaid,  then  to  remain   ^f^ 

tmtimmy  and  to  caft  lay  place  and  continue  wood  there 

te  neceflary  ufe  of  the  laid  pits,  and  to  take  and  carry 

9  from  thence  with  carts  waggons  and  other  carriages 

icf  the  (aid  coals  fo  laid  and  placed  there,  and  to  burn 

make  into  cinders  there  other  part  of  the  faid  coals  {q 

.lad  placed  there  at  his  and  their  will  and  pleafure;  and 

)oes  on  to  juftify  under  the  cuftom. 

!Vre  was  a  verdiS  for  the  defendant  at  the  laft  Yorifliln 

tu 

:was  moved  in  the  laft  term  by  Pr/W  King's  Serjt, 

iU  Serjt,  and  ^nr  Seijr.v  to  arreft  the  judgment;  a 

nifi  was  made,  and  afteiwardf,  May  24th,  fHUes  King's 

t.   and  BoGtle  Serjr,  fliewed  caufe  againft  the  rule.     It 

aring  to  be  a  cafe  of  fome  difficulty,  we  took  time  t9 

ider  of  it  until  this  term. 

nd  now  I  delivered  the  judgment  of  the  Court  (abfent 
J,  Fortefcue  J.)  ^s  follows. 

Iiis  is  in  arreft  of  judgment;  and  the  objedion  was  tbaf 

niftom  inlifted  on  by  the  defendant  was  in  point  of  law 

;ood  cuftom, 

ft,  Bcfcaufe  it  is  uncertain ;  and 

lly,  Becaufo  it  is  an  unrcafonable  one  % 

kod  we  are  all  of  opinion  with  the  plaintiff  upon  both 
A. 

lift ;  That  every  cuftom  muft  be  certain  is  laid  down  a^ 
■le  in  ali  the  books,  which  treat  of  cuftoms.  It  is  (aid 
I  cuftom,  as  by  way  of  definition,  that  confuetudo  ex 
i  et  rationabtli  cauii  priyat  communcm  legem.  Davi$*s 
1.  3a.     And  it  muft  be  certain  for  two  plain  rcafons; 

bccaufe  if  it  be  not  certain,  it  cannot  be  proved  to  have 
D  ti9ne  out  o^  mind ;  for  how  can  any  thing  be  faid  to 
eb.cn  time  out  of  mind  when  it  is  not  certain  what  it 

adiy.  It  muft  be  certain  becaufe  every  cuftom  pre-fup- 
s  a  grant  |  and  if  a  grant  be  not  certain,  it  is  void*    This 

nile  fo  well  eftabliihed  that  I  (hall  cite  but  very  frw 

authorittei 
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authorities  to  fupport  it.  It  was  fo  holden  in  Davifi 
33.  35.  i  I  RoL  Abr.  565^  a.  2  RoL  Jbr.  264.  (D)| 
and  265.  (D),  pi.  2.  {a). 

If  every  uncertain  cuftom  be  void,  this  cannot  be  j 
for  nothing  can  be  more  uncertain.  .The  word  ^  near 
is  not  intcTligible:  bur,  to  make  it  certain  and  intelligib 
ibould  be  ^^  neareft"  or  ^^  adjoinmg.''  Suppofing  idany 
and  of  different  perfons  lay  withm  a  fmall  diftance,  (am 
yards  off,  and  fome  twenjty  &c ;  which  of  thcfe  lands 
DC  faid  to  be  near  within  the  roeanuig  oi  this  cu^um? 
cu{l6m,~that  is  laid,  is  to  take  and  carry  away  part  c 
coals  placed  there,  and  to  burn  and  make  into  cinder 
other  parts  thereof,  not  faying  what  part,  nor  how  lonj 
to  lie  there.  So  in  this  reipti^t  the  cuftom  is  lik 
quite  uncertain. 

Secondly;  All  cuftoms  niuft  be  reafonable  (f),  oth 
they  are  void,  as  is  exprcfsly  held  in  Davis' i  Rep.  3a.  i 
h,  35.  a,\  I  Leon.  II  y  2  RoL  Abr.  256;  Co.  Lit.  59 
a,    14c.  a,\  and   in    59.  a.  an   inftance   is  put  of  fif 

unreafonable  and  void  cullonn. 

• 

{a)  A  cuflom  iov  poor  and  intl'.gent  hufehlders  living  in  J^.  to  cut  If. 
anav  rotten  boughs  and  branches  in  a  cliace  in  y§  is  bad,  titc  dcfcrif 
p9or  thujeholders  being  too  uncertain.  6/Mjr  v.  Rcbinjon^  ^  D.  &  E.  75I 
it  prcicrtption  to  taWc  three  Wirxhtficr  bulheU  of  barley  out  ot  and  ID 
Ihip's  cargo  ot  barley  biought  ujon  a  quay  10  be  exported  in  ary 
fufhciently  certain  ;  for  the  word  **  cargo"  is  a  meicantilt  tcmi,  and 
giblc  when  referred  ro  a  (hip.  »  5^r.  1228  j  1  IKU}  91.  Seetheohft 
of  the  learned  edjtor  (06^.  cd.)  of  Sir  J.  Stfarge't  Re^tx  ontbeaoci 
the  printed  ityxiix.  of  tiiat  cafe. 

(tf)  2ui\n  Brnuin^ton  V.  Taylor^  z  Lutxu,  ifiy,  A  prefcriptlon  (orfi 
money  for  fetting  up  a  HaH  in  a  fair,  and  lor  (ground  near  the  ft«U»  t 
cupied  with  it,  was  hoU'cn  to  be  fuliicientiy  cetta.n,  btcaule  it  may  hi 
tained  by  the  ufagc  of  tlic  fair. 

{c)  A  cuftoni,  **  that  when  a  tenant  look  a  farm  in  wlJch  tiwre  n 
open  field,  moie  or  iefs,  for  an  uncertain  term,  it  was  cor.fidered  as  a  I 
liom  three  years  to  tliree  years,''  was  holaen  to  be  unreaiunaUe  and  w 
'caufe  one  rood  mi»;ht  determine  the  tenure  of  100  acres  incloltd.  Jtiri 
V.  LeiSf  »  Bl.  /?./.  iiyi.-r^o  a  cuftom  in  a  parifh  *'  that  every  paril 
may  but y  his  dead  relations  in  the  church-yard  as  near  as  poffitMt  t 
anceflors"  was  ruled  to  he  unreafonable  and  bad.  Frytr  v.  JUi^ 
aS."But  it  is  a  reafonable  and  good  cuflom  that  tenants  whetlicr  bf  f 
deed  Hiall  have  the  away -going  crop  after  the  expiration  of  their  tcnflk 
ing  for  the  bcntfit  and  encouragement  oi  agr.culture.  H^'ggitfmmki. 
Jotty  Dcugl.  201.  So  alfo  a  cuAom,  that  the  tenant  may  lea^re  bittwi) 
crop  in  tlie  barns  &c  of  the  farm  for  a  certain  t.mc  aicer  tbc  apip 
iiis  leafe  and  his  quitting  t»e  eilatt,  is  good.  Beavam  v.  Delsiff^  I 
Rep.  5  See  tlie  ic^c  of  ^r//  v.  fTarde/I,  fuf,  %o%,  and  the  caKs  d 
ferred  ta 
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Indcer^Hiniy  ik>  cuflom  can  be  more  unreafonable  than 
prtfenr.     It  in<iy  deprive  the  Tenant  ot  the  whole  profits 
he  hnd;  tor  the  i(»rd   oi    his  tenants  may  dig  coal-pits    Bkoad- 
III  and  .is  often  38  ihey  plc«.fc,  and  may  in  fuch  cafe  lay     »«nt. 
reds  &c.  on  any  p**ri  of  the  tenaht^s  land,  if  near  to    ^*'^ 
I  cojl-pr.s,  at  what  time  of  the  year  they  pleafe,  and  may 
ihun  iie  there  as  long  z$  they  pLvft ;  for  the  cuftom,  as" 
K  laic,  docs  not  fay  at  convenient  ttmeSy  nor  ////  they  can 
^mHniently  removed  \  n-T  docs  ii  lay  that  they  may  be  laid 
t  foi   the   mce£ary  ufe  or  enjoyment  of  the   pits.     So 
may  be  laid  on  the  tenant's   land  and  continue  there  for 
V  tnough    it'  may  he   more  convenient  for  the  lord  to 
g  ihem  on  his  own  land,  which  is  abfurd  and  unreafon* 


Tic  obj-?<3ion  that  this  cuftom  is  only  beneficial  to  the 
(0),  «iiid  greatly  piejiidicial  to  the  tenants,  is,  we  thinks 

0  weight;  Un  it  might  have  a  reafonable  commenccmenif 
nthiiandiii^:,  for  the  lord  mi^^ht  take  lefs  for  th^  land  on 
aicciiunt  of    mis  difadvanta^re  to  his  tenant.     But   the 

objections  to  this  cuilom  arc,  that  it  is  uncertain  and 
rife  unreafonable,  as  it  may  deprive  the  tenant  of  the 
le  benefit  of  the  land^  and  it  bannot  be  prefumed  that 
cnanc  at  firft  would  come  into  fuch  an  agreement. 

he  Cif-'S  that  were  cited  for  the  defendant  were  i  Leon. 
\  i  Co.   126;  2  Buljln.  195;  3  Lev.  i6o«     But  none  of 

1  cafes  are  at  all  li tie  the  prelent,  except  the  cafe  in  i 
WFd^  which  comes  the  nearcft  to  it.  But  that  is  different 
iit  in  this  rcTpe^t,  that  the  cutlom  there  was  c^r/^i/f ; 
iMMjgh  It  was  not  a  very  rea^inable  one,  it  was  not  fo 
ifc:able  but  that  it  mi^^ht  have  had  a  reafonable  com- 
feemcnc* 

i  to  what  was  faid  that  this  defed  was  aided  by  the  ver- 
^fcrchat  the  jury,  having  found  for  the  defendant,  have 
I  that  there  wa^  fuch  a  cuftom,  we  think  that  this  will 
^  fe ;  for  if  the  cuilom  be  in  point  of  law  a  void  cuf- 

L.  . 

te.  B'ttejkm  ▼.  Cretn,  5  D.  C^  E,  411 ;  Cltrkfin  v.  Woodimfef  At  t% 
l9.  Jt.  li.  41*  »  »•  as  and  Ftlkard  t.  Hemmett,  Sittings  after  JT.  x6 

torn, 


1^4  TKtMITV  TERM.  i6  Gto.  IE.    &  P. 

174a*  torn,  the  finding  of  t  ^e  jury  will  not  help  it»  as  bat 

K^^y^^  termined  in  feveral  cafcs« 

fimoAp. 

•iKT  Wc  nee  therefore  of  opinion  that  judnnent  muft  b 

^Lxf .  ^^  ^^  ^^  ^^^^  ^^^  ^^^^  purpofe  made  mblute." 


^i^^^^miSS^^Sm 


The  cotuifel  for  the  pktintifF,  having  miftaken  the 
their  rule,  afterwards  obtained  another  ride  callin^^  or 
fendant  to  (hew  caufe  why  judgment  ihould  not  be  eoi 
the  plaintiflF,  notwithfl-andin^  the  verdid  for  the  de 
on  the  authority  of  SalJt.  173.  y$tus  v.  BmUnbmii 
319.  Philips  V.  Bury\  Staple  v.  Hejden^  6  AtnL  I ; 
jitr.  98,  99  f^itt.  Mr.  title  ^  JudgmtfU^^'  and  Q 
flanley^a)y  Q  B.  i  which  rule  was  oppofed  inthefi 
term. 

^  Saturday^  Nov.  13th,  JFilU$  Serjt,  and  Bmk 
ihswcd  cauie  for  the  defendant  why  judgnnent  (bouU 
catered  for  the  plaintiff. 

They  admitted  the  cafes  cited  by  the  plaintiflfs 
but  endeavoured  to  diftihguiih  this  cafe  from  theoii 
they  faid  that  in  them  there  was  but  one  count  and  0 
whereas  in  the  prefent  cafe  there  were  two  countSi 
defemlant  had  pleaded  not  guilty  to  all  the  trefpa&.to 
cond  count  and  to  the  force  and  arms  in  the  6rft  om 
that  ifllte  was  .fouud  for  him.  They  infiftej  *  therpi 
as  the  whole  verdtdl  could  not  be  fet  a(ide,  .there  cool 
judgment  for  th?  plaintiff,  but  that  there  muft  b^ 
facias  de  novo ;  and  for  this  purpofe  they  ciced  I  i 
80  r,  802;  2  Rol.  Abr.  'J  22.  pi.  19,  20.,  and  jm 
cafes. 

But  the  cafes  cited  only  prove  that  whinse  Xtsfit^ 
were  joined  and  the  jury  did  not  find  a  verdict  upt 
them,  or  where  they  fi)und  a  fpecial  verdid  on  01^ 
which  afterwards  proved  to  be  defcftive,  or  where  in 
of  a  demurrer  to  part  and  an  ifTue  joined  as  to  Aefi 
venire  awarded  to  inquire  rf  damages  on  the  detp 
well  as  to  try  the  ifTue  the  jury  did  not  inquire  of  the > 

\{a)  Bame$  2$$*    Cm*  ^ff*  S4^ 
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the  demurrer,  in  all  thefe  cafes  there  muft  be  a  venire  fact-    1742. 
le  novo;  and  that  in  the  Jaft  cafe  it  could  not  be  helped  by  Viii^ysi^ 
Titof  inquiry)  for  the  jury  muft  purfue  their  authority  and  baoaa- 
every  thin^  diat  they  are  direded  to  try^  otherwife  their     acNr 
lifi  is  defeSive  and  there  is  no  other  remedy  but  a  venire  ^f^. 
n  de  novo  (a).     But  the  prefent  cafe  is  very  different ; 
here  the  jury  have  found  a  V^did  on  both  iffuef^  and  there 
odefiult  in  them ;  and  thertfdre  there  is  no  difference  be- 
M  this  and  the  trafes  cited  for  the  plaintifF^  only  the  judg*- 
Kmuft  be  entered  in  a  different  manner^  that  is,  judg* 
Kfcr  the  defendant  on  the  iflfue  that  is  found  for  himi  and 
kMcrlocatory  judgment  for  the  plaintiff  as  to  the  other. 

Hiisgave  us  an  occafton  to  inquire  how  the  judgments 
Mered  in  thefe  cafes^  ^nd  how  the  judgments  ought  to 
lian'iJ  in  the  prefent  cafe  {  we  thdrefore  enlarged  the 
f|  Aat  precedents  might  be  laid  before  us^  and  that  the 
haintl^tbe  b.  ought  iHroc^Ort  before  1^  direded  how 
fygttient  fiiottld  i^  entered* 

it  was  laid  by  the  officers  that  in  the  cafe  of  Craven  v. 
UI7  the  judgment  Was  entered  up  without  talcing  any  no- 
cf  the  verdid,  as  upon  the  defendant's  confeiHng  the 
hA^  frfiteh  wie  thought  very  wrongs  and  therefore  order* 
mi  irinttter  to  be  inquired  intcs  that  if  it  were  fo  and  the 

rmc  not  adually  entered  on  r^ord  we  might  redify  it^ 
other  wife  we  could  not  do  after  the  term  in  which  the 


jjtoent  was  pronounced 

!%D|irccedents  were  cited  of  the  entries  of  thefe  forts  of 
P^Ms;  2  Itol.  Mr.  99  {b)  i  and  Carthew  372.  (r}>  the 
'%F  yihus  v.  Bcditimrj  the  laft  of  which  feeins  to  be  ex- 
f  copied  from  the  other  j  and  i;i  both  of  them  the  iflue 
terdid  are  entered  i  and  then  the  record  goes  on  and  fays 
becaufe  it  appears  to  the  Court  that  the  matter  pleaded 
he  defendant  by  way  of  juftification  is  not  a  good  defence, 

Vbjtte  cafes  00  this  head  oolk&ed  in  t  D.  &  E.  518.  n,  h,,  aad  in  % 

iXif.  J0r  99  D«  ft,  I. 

famk  379}   ^^*  173;   X  Lord  lUym>iOi    andCMi<8.  S.  C.    See 


and 


lortn  tne  rtpiicatinn  iiiue  and  veroict,  andincupu 
Cuiirt  on  the  pk-a,  that  natwithJianUiiig  fueb  veraiii 
fllouid  be  for  the  pljiutil}',  b<^cuuli:  by  this  mude  ol  i 
diiBcultics  would  be  rLVoijed  ^^hlch  might  ariTc  in  i 
cstfe  where  the  verdict  \t.is  not  [o  be  fet  afide  in  tol 
And  my  BiotheriJurff^irliiiJ  there  were  fcveral 
^ownfend's  Judpnemst  title  **  Prohibition  («),"  il 

In  ordur  therefore  that  we  might  feille  a  right  e 
prefctit  caff,  we  ciilai^cd  the  riile  till  MaiSay  t 
Asi/o(i/jfr." 

The  following  note  occurs  on  a  rubfcquent  tfay  i 
term. 

**  It  appeared  that  iia  judgment  had  ever  been  f 
ill  the  Ciili;  of  Craven  v.  HtKliy^  one  or  both  of  the 
in;>  dcid.  AnJ  in  ihe  p.Lluit  cafe  wc  ordered  the 
verdict  and  iflLc  to  be  (•tiered  up,  and  ihtn  to  ente 
nt(.-iit  {£)  (VII  the  fiilt  ilsui:  fcr  tnc  plaintilf,  notwi 
the  vi^rdiil^l  (i)  by  ri:a1<in  that  the  defendant  had  b 
confclled  the  trclputE,  and  n.id  not  inliilcd  on  any  Ic 
cation.  Bui  ue  left  ic  to  the  plainiill:'  to  enter  up 
for  the  defendant  on  the  lecond  il:uc  cither  now  oi 
writ  of  inquiry  executed,  as  he  Oiould  be  advi(«L" 


(*)  Vid,  7etB»/  Judpn.  no,  174- 
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1742. 

Fisher  againjl  Kitchingman.  "m.  lecco. 

Thiirfday, 
Nov.  iitD. 

LULE  niil  (ff)  had  been  made  for  a  new  trial  in  a  fpe-  Thenifr 
ial  adton  on  the  cafe,  which  had  been  tried  at  the  laft  pnu»  record 
^  before  my  Brother  Burnett.  ?ea  SJd 

arc  evidence 

objedion  was  that  he  had  allowed  a  poftea  to  be  given  *^  provethat 
ICC  for  the  plaintiff,  which  he  ought  not  to  have  done.  ^^""^^ 
c,  as  he  dated  it,  was  thus.     It  was  a  fpecial.  action  but  not  to 
afc  for  the  fifth  part  of  the  expence  of  a  fuit,  to  which  prove  that  a 
ndant  had   agreed   to  contribute  in  that  proportion.  l[fy^,jf  ^** 
fendant  pleaded  the  general  iilUe,  non  aflumpfit.    'I'he  Barnes 449. 
nt  was  laid  and  proved,  which  recited  that  an  adion  7^0(1.451. 
light  and  a  declaration  delivered ;  and  then  the  decia-  ^'  *^^'  ^' 
)cs  on  and  fays  (inter  alia)  that  fuch  proceedings  were 
le  caufe  that  it  came  on  to  be  tried  on  an  iflue  joined 
Ir.  y.  Parker  on  fuch  a  day  at  the  ai5ze$  for  Itork^ 
Id  on  fuch  a  day;  and  that  a  juror  was  withdrawn, 
caufe  referred  by  rule  of  court,  and  an  award  made. 
Imittcd  that  the  only  evidence  that  was  produced  of 
I  being  brought  to  a  trial  on  an  iiTue  joined,  and  of  a 
cing  withdrawn,  and  a  rule  of  reference  entered  Into, 
record  of  nifi  prius  and  the  poftea  indorfed  upon  it»  ,^ 

be  fingle  queftion  is  whether  the  record  of  nifi  prius 
poftea  indorfed  was  proper  evidence  of  thefe  fa£ts*« 
Mrdof  nifi  prius  and  poftea  were  produced  by  the  af- 
if  that  circuit,  who  fwore  that  they  had  been  in  his  * 
ever  fincc  the  trial. 

il  cafes  were  cited  on  both  fides  to  (hew  that  pofieas 
I  were  not  evidence.     But 

were  of  opinion  that  no  general  rule  could  be  laid 
relation  to  this  point;  but  that  they  were  or  were 
nee  according  to  the  n<ture  of  the  thmg  which  they 
Kiuced  CO  prove.     If  tdey  were  produced  only  to 


a)  Oa  the  application  of  ^gtur  Seg't.  and  Draper  Serjt. 

proirt 
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1742.    prove  that  a  caufe  was  brought  on  to  a  tijal,  as  in  the  pte- 
M_  J  fent  cafe,  or  that  fuch  a  caufc  wa&  aflually  tried,   we  were  of 

FitHia    opinion  that  the  record  of  nifi  prius  and  poftea  were  ffxi 
sgidii/t     and  proper  evidence  (a).     But  if  it  were  neceflary  that  1  vcr* 
Kit-     di£t  (hould  be  given  in  evidence,  we  were  of  opinion  thacthcy 
fg^^^J    were  not  fufficient  evidence  ;  but  that  the  poftea  ought  to  he 
returned  and  the  verdid  entered  oh  record  and  judgoiem  ci^ 
tered  upon  it  (i) :  and  then  a  copy  of  the  record  woiildbe 
proper  evidence.     For  otherwife  it  would  not  appear  M 
that  the  verdid  might  be  fet  afide,   or  judgment  arreldL 
The  only  doubt  that  ftuck  with  me  was  whether  the  t/btiitt 
was  the  proper  perfon  to  produce  the  poftea  in  evidence  1  ki* 
caufe  by  feveral  rules  of  .court  it  ought  to  be  recumd  iM 
court  to  the  proper  officer  within  the  foui^  firft  days  of 
term.    But  the  prothonouries  informing  us  that  fcareehrel 
poftea  in  an  hundred  is  fo  returned,  and  hardly  ever  «M 
juror  is  withdrawn,  I  thought  that  this  objeAion  was  MT 
fufficient  weight  to  fet  aftcte  the  verdi£L     And  therefait 

My  Brother  Parker  and  I  were  both  of  opinion  thi 
Brother  Burnett  did  right  in  admitting  this  evidence,  aoi 
difcharged  the  rule  for  fetting  afide  the  verdid  (r)." 

I 

^}  The  fame  point  had  been  before  ruled  bf  Lord  Chief  Juiliee  Frmti 
Suny  aflizesy  5  Geo,  t.  in  Fittoii  v  f9^mJter  {  1  ^r.  i^i  {  and  by  Lnd 
Juftice  Raymond  dX  the  Ltmdon  Sitt.  Af.  14  Gn.  a.  it.  v.  /Vs,  JkA  i 
94) ;  and  afterwards  in  R.  v.  Mhait,  Sitdnss  at  fFefmwfttr  aftn:  9>.  t»  1 

{t)  Botchls  rule  does  not  hold  in  the  cafe  of  a  verdidt  on  an  i&e  \ 
out  of  Chancery t  becaufe  U  is  notufual  to.  enter  up  judgment  in  fodiSi 
the  decree  o\  the  Court  of  Chancery  is  proof  tlat  the  verdift  is  is  ' 
Montgomeries,  CiMrke\  at  the  I>ele?ate9»  1745$  BwU  N,  P  134 
\  {c)  Afterwards  a  nnotion  was  made  to  an«ft  the  jodgment  in  dill  CMk| 
accordJDg  to  Bar9u  aS4iudg(iienC  was  arrcfted  in  Sffi.  16  Ga»  s* 
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ODRiGHT    on  the  demife  of   Joi|n    Good-m,  i6c.  a. 


KiDGEazainft  Elizabeth  Goodridg£.        wcdneiday, 

^        ^  Nov.  17th. 

HE  opinion  of  the  Court  was  delivered,  as  follows,  by     The  devl- 

for»  having 

^/Zri,  Lord  Chief  Juftice.     "  This  comes  on  before  the  ij^p^^  ,0  his 
irt  on  a  cafe  (a)  that  was  made  before  my  Brother  jfbney  wife  for  life,  ^ 
'jMf^at  iheafEzes  held  for  the  county  of  Devon  20th  of»<*<^^^J'? 

-  '  words  m  his 

^  *74**  will,  «« if 

my  fon  R. 

lie  cafe  is  in  fhort  this,     Jdn  Goodridge  being  feifed  in  (J^c  eldcft) 
of  the  prC'T)ifcs  in  queftion,  and  having  twofons  Richard  ^^^^^^ 
ydm^  made  his  will  9th  of  Auguft   1733;    and  having  heirs,  then 
a  ill  his  lands  to  his  wife  Joan  for  her  Jite,  except  one  my  Ton  J. 
i  which  he  deyifed  to  her  in  fee,  and  after  having  given  fe-  (Jj^JX^* 
d  pecur.i  iry  legacies  to  his  children,  ufed  thefe  words   on  held  that 
(ii  the  queftion  depends  ;  "  and  my  will  is  that  if  my  fon  R  took  on- 
hmriio  happen  to  die  without  heirs,  then  my  fon  John  ^"^^^" 
D  enjoy  my  lands."     The  dcvifor  is  dead.     Joan  is  alfothatonhis 
L    After  lier  death  Richard  enjoyed  the  lands,  and  died  death  wifh- 
boDt  ifltieon  the   I4ih  of  February  1740,    and  without  ^^^^j^^^ 

a;  levied  any  fine  or  fuffercd  any  recovery,  devifed  the  having  lev,- 
es  by  his  will  to  his  wife  the  defendant  Elizabeth  and  ed  a  ftna  or 
Idrs.     John  the  fecond  fon  is  the  Icflbr  of  the  plaintiff.  ^^^^^  * 
pj  other  things  and  other  parts  of  the  will  were  ftated  in  w^emfded 
afe;  but  they  are  altogether  immaterial  to  the  point  in  to  recover 
slioik  which  is  fimply  this,  fromUicdc. 

^  r  y  »  Yjfcc  of  R. 

Whether  Richard  the  eldeft  fon,  cohfidering  the  words  ofoa.ed.  s.  * 
» father's  will,  were  tenant  in  tail  or  tenant  in  fee:    if  he  ^* 
It  only  tenant  in  tail,  his  brother,  the  lefTor  of  the  plain- 
\  is  undoubtedly  entitkd  to  recover ;   if  he  were  feiled  in 
3  the  right  is  as  plainly  in  the  defendant,  his  devifee. 

Iliis  queftion  will  depend  upon  thefe  two  points, 

it^  What  conftruSion  is  to   be  put   upon  the    word 

*iis*'.  in  the  will; 

)  Which  WM  arfnied  on  Tuijdtn  Ntnemher  the  9th  174%  by  Skitatir  King's 
^  for  the  plaimiff  and  BeUitH  Serjeant  for  the  defendant, 

Bb  adiy. 


tcran  abfilute  fee  either  by  way  of  remain<Icr 
executory  devife. 

But  the  words  "  heirs  of  Rlebard"  in  the 
(Tuft  he  taki'ii  lo  nifan  htiri  of  hii  t»^i  far  J) 
ntit  die  wiihniic  heirs,  if  his  brother  ^bii  were 
this  rule  if  conttruaion,  which  is  founded  on 
hus  been  fettled  in  a  tnultiuide  of  cafes  ftf),  sn 
to  b=  iTiitdi  controverted  by  the  Cuunfel  for  the 
the  pr:fciit  c.  fe.  There  is  no  cjfi;  that  I  know 
it  was  c'cr  douhtcdt  except  the  cafe  of  Htem  ' 
Car.  57,  and  there  were  two  very  great  Judges, 
Cnif,  aaainft  ihe  other  tbrec.  But  ever  fince 
cstcs  havr  been  all  uniform  and  agreeable  to  the 
thing.  Ir  \s  (o  exprefsly  dciermirtcd  in  the  caf 
Hearing,  Cra.  ^af.  415;  in  the  cafe  of  Chsd 
Cro.  Jac.  695  i  in  t.i..  cafe  of  Parker  w.  tbatkn 
in  the  r;<fc  I  Blaxteit  v.  Stone,  ■^Atttl.  tZJ;  a 
of  Nattingbcm  v.  Jenningt  (b)-,  Tr.  12  0'.  3.  ii 
all  the  former  cAci-  were  conlidered  and  wit 
It  would  have  been  ochcrwifi.-  indeed  if  Ac  lee 
had  been  to  a  Stranger,  becnufe  then  the  ttOiu 
not  bi:en  <>ppa!ent,  bat  he  might  intend  to  Itmti 
fee,  which  cannot  be  b^  the  rul.s  of  law.  An 
tion  is  fettled  in  the  cafe  of  Oiun^/r  v.  yoHtili 
B.  R.,  according  to  the  cafe  luDytr  33, and  u 
in  the  Ycai  Booi:s. 
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ikiti  take   it  for   granted  that  the  word  ^  heirs'*  means    174^. 
■keirsof  thebody  o(  'Richard^**  and  then  the  claufe  will  \^r^-ymJ 
la  Ikus;   ^  if  my  fon  JtUbard  do  happen  to  die  without    Good- 
Sn  of  his  body,   my  fon  John  (hall   enjoy .  my  lands" ;    *i«"t 
hich  ii  the.(ame  thing  as  if  he  had  faid  «  I  give  my  lands  to  '^>^^" 
fhii  y$lm*if  mv  fon  Hichard  die  without  heirs  of  his  bo-    '^m^ 
^t  in  which  ca(e  there  could  have  been  no  doubt  but  that   0«>  o- 
Uin/had  been  only  tenant  in  tail.  ^^''''^ 

t^a  diftinAion  was  endeavoured  to  be  made  by  the  coun* 
"hrike  defendant,  where  there  is  an  exprefs  davife  to  the 
hi  fon  and  his  heirs  in  the  former  part  of  the  will,  and 
ivc  there  is  no  fuch  devife,  for  in  that  cafe  it  was  (aid 
Itihe  e!deft  fon  took  a  fee-fimple  by  defcent  which  could 
Ik  altered  or  reftrained  by  implication,  and  that  as  he 
pi  nodiing  by  the  will  he  ought  not  to  be  afTeded  by 
fffltof  it. 
\^.  ■ 

im  this  diftin^ion  has  no  foundation  either  in  reaifon  or 
^    In  rea(bii  it  has  none ;  for  as  every  tenant  in  fee-iim- 

t power  to  difpofe  of  his  eftate  as  he  pleafes,  and  the 
no  right  but  what  is  controllable  by  his  anceftor, 
be-only  queiftion  is  what  the  teftator.  intended;  and  it  is 
iM  to  iay  that  it  is  more  plain  that  he  intended  that  his 
m  Ihould  have  a  fee-fimple  when  he  has  given  him  no 
b^flate  by  his  will  than  when -he  has  exprefsly  devifed  it 
ldoi*afid  his  heirs.  Befides  it  isad'Tiitted  that  when  anoan 
Ifcf  bis  eftate  to  his  heir  in  fee  fuch  devife  is  void,  and  he 
I  lake  by  defcent  and  not  under  the  will,  as  has  been  de- 
Uncd  in  a*multitude  of  cafes.  And  it  is  (Grange  to  (ay 
(a devife  in  a  will  which  is  abfolutely  void  (hall  make  any 
IjaiQa  in  the  conftrii^on. 

ifor  has  the  diftindlion  any  foundation  in  law ;  nor  do  the 

LChat  were  cited  to  fupport  it,  prove  any  fuch  thing, 
ft  cale,  which  was  cited  out  of  8  C?.  148.,  has  no  re- 
Hfrfioit;  onlv  it  happens,  to  be  faid  in  general  m  that  cafe 
ribnior  vft -cfifpofitio  legis  quam  hominis,  a  maxim  which 
ffj  true  in  many  inftances,  but  it  is  in  iiowife  applicable 
ke.pftfent  cafe. 

D  Qoihe^s  cafe  reported  in  Dyer  330.  h.  it  is  only  deter- 
ed  that  an  heir  at  law  (hall  not  be  difinhcriced  by  a  poOi. 

B  b  2  bic 


voui  of  an  heir  than  ever  any  perfon  did  -bel 
cafe,  as  I  (hall  fhew  prefently,  is  To  far  from  be 
rity  for  [he  dcfenddiit  that  it  it  an  exprefs  uU 
him. 

The  cafe  of  Hamfitiarth  v.  Prttty^  Mxr  64. 

ry  inttlii^iMe  cafe,  and  it  is  no  auttkiriiy  in  fav 
fvndaiit,  or  in  favour  of  this  difiiniftioni  for 
exprtfs'dtv  ft  to  the  tldcft  fon  and  his  heirs,  ai 
holdcn  that  a  devilt  to  the  ihrcc  younger  childn 
devif-,  if  [he  heir  did  not  perform  acondition) 
holdcn  that  the  heir  tonk  by  dcfcent,  and  ihac 
did  not  ASf:A  his  efluc  ;  fi>  that  I  do  not  undcrl 
Court  in  thjt  caU-  founded  their  opinion  upon 
imagine  that  the  cale  is  not  rightly  reported  (i) 

T^r  C-fe  of  Saulf  v,  Gerrar J  or  Garrttj  re; 
El.  525,  ^no  Jl^r  422>  depends  merely  on  tbi 
ot  II)  i'/'»il  "or",  did  it  m  notvife  applitzable 
Chit'.  Bi'Iides  in  ttiat  cafe  there  was  an  cxprcfi 
ridcft  Ion  and  his  h<.iis. 

The  cafe  of  Scrape  v.  Rho^t  (e)  in  this  coa 

no  rcfctnblance  to  this  oruny  other  cafe. 

(«)  lUtcKtd.  FofttY.  HafrmMn, /ff.  140,  141. 
{i)  Accoriling  lat:iertpt.rtot' thiicileinCr*   Elm.'^t 
the  chlell  fui  anu  h^  Iiciis  in  void  bv  wiv  of  drvife  1  bttt  it  k 
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rh  there  are  no  cafes  in  favour  of  this  diftinfli-     T742. 
e  fcvcral  which  (hew  that   it  has  never  been  re-  v^^^^^ 
w^ich  I  (h  II  only  mention  two  or  three,  which     Good- 
bo  fufHcient  in  fo   plai^i  a  cafe  as  the  prefcnt.     *«oht 
ir^s  eftate  may  be  turned  into  an  eftate-tail  by  im-  ^^i^^** 
KHigh  there  is  no  exprefs  devife  before  to  the  heir,     agawji 
\]y  from  Co/en*s  cale  in   Owen  29,  which  though     Goo»- 
■fily  ftueJ  is  clear  enough  as  to  ^hh  point.     In 
?re  was  no  devife   to  the  eldeft  fon  Richard^  but 
*fe  words  **  If  it  pleafe  God  to  take  to  his  mercy 
imrd  before  he  hach   liTue,  fo  that  my  land«  fliall 
my  fon   George  before  he   (HhII  be  of  the  age  of 
then  my  overfeeds  (hall  have  my  land  nnt'A^Gi'orge 
latage:**  held  by  all  the  Jufticcs  that  Richard 
eftate-tail ;  which  is  a  much  ftronger  Crife  than 
for  in  that  cafe  there  is  only  an  implication  that 
econdfon  (hould  have  the  eftat^  in  i^fe  Richard 
ed  without  tfiue  of  his  body :  but  here  it  is  faid 
s  words. 

of  Gardner  v.  Sheldm  in  Vaughan  is  likewife  as 
>fe  a  cafe  in  poin*" ;  for  there  was  no  exprefs  de^ 
^e  the  cldeft  fon  and  heir, but  the  qutftion  depend- 
words  **  if  it  happen  that  my  fon  George  and 
'Catherine  my  daughters  die  without  ittue  of  their 
illy  begotten,  then  all  my  free  lands  which  I  am 
f  (hail  come  remain  and  be  to  my  nephew  ff^ii" 
A  his  heirs/*  There  was  a  great  doubt  what  c(^ 
ook  by  thefe  words,  and  whether  or  no  the  daugh- 
y  eilate  at  all ;  but  there  was  no  doubc  but  th<)t  if 
y  and  Katherine  all  died  without  iiTue  of  their  bo- 
«  Rcfe  would  be  entitled  to  the  eftate  either  as  a 
emaiiider  or  by  way  of  an  executory  d'evifc. 

n  13  Hen,  j.  (a)  which  has  been  agreed  to  be  law 
ind  has  been  the  foundation  of  many  fuhfequent 
ns  it  is  faid  that  if  a  man  dt^vife  his  eilate  to  his 
tfter  the  death  of  his  wife,  the  wife  has  an  ef^ate 
iplication;  which  (hews  that  the  eflate  which  che 
liceni  may  be  abridged  and  le(rcned  by  implica* 
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174.2b  I  do  not  at  all  rely  on  BeresforePs  cafe  7  Gn  4O1 
that  wa6  the  cafe  of  a  fe'>6Fnient  to  ufes;  and  dependc 
very  great  a  nicety  that  it  is  no  authority  in  the  prcC 
and  can  hardly  be  cited  as  an  authority  in  any  cafe  n 
unlefs  a  deed  of  ufes  ihouid  happen  to  be  pennad  ea 
the  fame  words. 

Having  got  rid  of^this  diftindion,  I  (ball  faj  non 
that  the  ruk  iox  the  conftru£^ion  of  thefe  fort  of  will 
i¥hich  is  laid  do\^n  and  agreed  to  by  all  the  Judges  m 
of  Spin  V.  Benee^  Cro.  Car.  j/b9.y  ^  that  the  wordiB  « 
which  difinherit  an  heir  oui^hc  to  have  a  clear  and  i 
intent,  and  not  to  be  ambiguous  or  in  any  way  doi 
aiKi  turely  no  words  can  be  more  plain-  and  dear  i 
doubtful  and  ambiguous  than  the  words  of  the  prel 
are.  Niy  if  this  will  wer«.  to  be  conftrued  eveii*4C 
to  Faughaffs  rule,  which  I  mentioned!  before,  and 
think  IS  carried  to^>faf  («),  that  (here  muft  be  a  aecel 
plication  to  difinherit  an  heir  at  law,  I  think  that  th 
of  the  prefent  will  do  neceflarily  imply  that  it  was  tl 
tor^s  intent  that  hisfecoiid  fon  mould  have  tbe  e(&ue 
his  eldeft  died  without  heirs  of  his  body. 

If  indeed  the  fecond  fon  had  died  before  the  dd 
the  queftion  had  been  between  the  devifee  of  the  d 
9  fon  of  the  fecond  fon,  theie  might  have  been  feme 
but  at  prefent  we  think  there  is  hone,  and  that  then 
leflbr  of  the  plaintiiF  muft  have  the  benefit  of  the 
and  the  poftea  muft  be  delivered  to  him." 

«>  Vj4»  AffMif  d*  Fi^i  T.  Bt^mtm%  fif.  140^  141. 


S^turday^ 
Nov.  20ch. 

The  Court 


to 
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TwELLs  againjl  Coi;ville. 

L  Rule  nifi  had  been  made  on  the  m  tion  of  Bootle  Scrjt. 
^  lor  an  'aa^chment  a  laiirft  a  ihcrtiF  and  his  deputy  I  ^  xtia(td 
fiaiuoga  replevin  htrnd  upon  his  grantiiig  the  replevin,  sjam  an  at* 
Mant  CO  the  diireebons  of  the  ftaiuce  11  Ceo,  2.c.  iQ(^7).tachir.ent 

mik  Scijt.  now  agreed  that  the  rule  (bould  be'difchargec^  not  takings 
Eunft  the  flisnff'(^}  for  whom  IViUes  iJcrjt.  was  counff ),)  replevin 

•     J  bond,  on 
-  his  granting 
the  repkyiA 
T^CftjiJirQAigpof  wh«ch  (in  order  to  prevent  vexatious  replevins  of 
^  ttl^cn  fi»;  rent)  «nad^  that  all  iheriffs  and  other  officers  having  autno- 
ifnoit  re|>teviris  .-nay  andjia/l'm  evqy  replevin  of  a  diftrcfs  torrent  tatce 
iFown  names  from  the  plaintiff  and  two  rw-fponfible  perfons  as  (uretics  si 
ii  dtoUe  Che  value,  of  tlis  goods  dLlrained,  conditioned  for  profecut  ng 
■C  will)  edfcft  and  Widiout  dela/  and  for  duly  rttuining  tlie  goods  dif- 
i  In  cafe  a  retum  (hail  be  awarded  before  any  deliverance  be  made  of  the 
i|  md  Chen  it  author.fcs  the  fbenff  &c  to  aiTign  fuch^bond  to  tlicavow- 
llmfoo  n^k^m%  c^izance&c. 

,  .A^  A^ioQ  ^ViU  lie  A^a  nft  the  (her  ff  not  onljr  ^r  not  taking  a  bpuJ, 
b|^  caking '.nfuiiicient  pledges.  ^Aiiy.  Pa  tcrjon^  Hu  t^  Geo  i  B  R» 
WittcStnor  komC.  B  ^  iL  Vm  jihr.  399.  ^7.4  ;.  under  tiie  name  of 
y  V.  Pmttijm  \  Bull*  J^*  P,  6a.  In  fucli  an  a£Uon  fome  evidence  muil  be 
ly  the  pliLtA\d  of  the  tnfufficiency  of  tne  plcd^^es  or  fureties  i  but  very 
C^Mence  is  fufl&ctcnt  to  ttirow  the  proof  upon  the  iheriff.  Saunden  v. 
»,  0^mm0er  fitti  gs.  Trinity  lo  Gi9  3.  C.  $.  Bull  N.  P  60. 
ra—gii  tocre  have  been  contradi^ory  <leterm: nations  refpef^irg  t  -e  extent 
Amii*$  liability  in  fucb  an  a^'/n^  the  point  Teems  now  to  be  fettled  in 
pV  pMftifuif  toe  party  recovered  dainu^es  to  tne  amount  of  the  rent  io 
aiided  to  the  coin  of  the  replevin  :  but  the  whole  together  did  not  ex« 
At  va;iie  of  the  diftreis*  4  D.  (^  B.  434.  So  in  the  cafe  of  Gih/on  v. 
frf  30  C^  %   Qmld  J  9  who  tried  the  caufcy  was  ot  opinion  tliat  tiw 

V  was  entitled  to  rccov*^-  tne  coits  in  tlie  replevin  as  well  as  the  rent  in 
pi^.  But  n  Tea  v.  L^ibnagef  M,  3s  Geo,  3,  the  Court  of  King's- 
i«  00  a^oeilion  reierved  at  the  trial  for  their  opinion,  held  that  t  ie  plaJn- 
lald  DOC  recvkver  beyond  Che  value  of  the  diftrefs  taken,  which  was  not 
10  the  rent  io  arrear.  4  Z>.  d^  £.  433.  And  though  this  deciGon  was 
rards  quedJon^  in  ttie  Court  o*  Common  Pleas  I'l),  in  Ccnra^en  v  Let  A" 

V  M.  \t  Geo  3.  «  //•  BL  Rep.  36  ,  where  it  was  ruled  aiter  ^reat  confl* 
09  du^th^  p\4intiff  might  .cco^er  daniages  to  Che  extent  of  the  injury 
I  he  liad  fuftaiaed,  tiiough  they  exceeded  double  tne  value  of  tlie  goods 
Wd  9  tie  auLioiity  of  tlie  cafe  of  Tea  v  Let  Abridge  W4s  again  efUhliih- 
aiubfcqoeiit  cafe,  Evam  v.  Brander^  Tr.  35  Geo,  3.9  where  the  CourC 
IWPOP  r'leas  'a)  (tliree  of  the  Judges  be;ng  then  changed)  decided  that 
mf  W9»  HOC  Uabk  for  more  than  double  the  value  of  the  goods  diftrained 
IL  Befi,  |4gu     Ttie  foundation  of  the  laft  deeiiioo  and  of  that  of'  Tea  y. 

Letkbndgt 


'  That  Court  confiding  of  Lord  Lougiboroagh  Lord  Chief  Juftice,  Gould 
ari  I  an-,  fyifrn  J' 
Tbeaconnftinsof  £jfr«  Lord  Chief  Joitce^  Bulitr  J,  HesU  ]•  Re^keJ^ 
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1742.     and  only  deflred  that  it  might  be  made  abfolute  againft  Jh^ 
^^«^^-JP^/  one«f  the  iherifPs  deputies  who  granted  the  replevin. 

TwBLLt 

agatnft         ^^^  Serjt.  offered  many  things  in  txcuk  bx  AUnt^  ^ 
Cdlvilli.  j^^^^^j  ^^  f^^j  f^^^f^,  affidavits.     But  he  infi(ltd»  Moi 
o  iKT   hings  that  the  Court  had  no  authority  to  ^roced  i 
this  fumniary   way  againft  the  (beriff  or  his  deputjasfbr 
contempt,  hut  that  the  party  injured  might  bring  his 
agalnft  Abbot  upon  the  zGt. 

We  thought  it  proper  to  have  this  matter  thoroiig)i1y< 
fidered   in  die  firft  place,  before  we  read  any  affidtvits^ 
caufe  reading  the  affidavits  as  to  the  (ad  would  be  m 
meafure  admitting  that  we  thought  we  had  an  auti 
proceed  in  this  fummary  way.     The  caufe  on  the 
had  proceeded  fo  far  that  there  was  judgment  for  the 
dant,  a  retorno  habendo  awarded,  and  elongata  retumedi 

I  thought  that  this  method  of  giving  a  bond  haviiw 
pradifed  many  years  inftead  of  giving  pledges,  and  I 
now  fubftituted  in  the  room  of  that  common  law  mcdnil 
the  authority  of  the  a6t  of  parliament,  the  proceeding 
to  be  in  the  fame  manner   againft  the  flierifF  as  it  wis 
by  fcire  facias  or  action  on  the  cafe.     And  I  put  the 
for  the  defendant  to  (bew  that  an  attachment  was  ever  gi 
againfl  (he  (beriff  for  not  taking  pledges.     This  is  no 
tempt  of  the   Court,  but  only  a  dfobedience  to  the 
And  I  could  not  fee  how  the  court  could  proceed  in  dMi 
thod,  unlcfs  the  party  had  been  guilty  of  a  contempt. 

« 

My  Brother  Parker  feemed  to  think  othet-wife^  anJ 
this  was  a  fimilar  cafe  to  the  cafe  of  a  (beriff  refuiing  to | 
a  year's  rent  to  the  landlord  according  (o  the  diredionsof 
flat.  8  An.  c.  14.  when  the  goods  of  a  tenant  are  taken  in 
cution.  For  there  though  an  adion  on  the  cafe  will 


Lethbr'tdge  is  this;  that  the  Sheriff  is  liable  no  farther  than  the  fintlia^ 
hare  been  if  he  had  done  his  duty  by  taking  a  bond  under  the  flat  11 
19.  and  the  fureties  h^d  been  (ufli^ient  y  and  that  the  extent  cf  thai 
l^ty  is  limited  by  the  ftatute  to  double  the  value  of  the  soods  diflnM» 
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ift  the  flieriflF,  the  Court  upon  the  motion  of  the  land-    I742., 
illy  proceeds:  (m  order  to  fave  expence)  by  way  of 
)  ad[ainft  the  {herifF,   and  if  he  difobeys  it  will  grant 
hmcnt. 

[  thought  that  cafe  very  different  from  the  prefent ; 
there  if  the  fheriflF  takes  the  eoods  in  execution  and 
s  them  betore  he  pays  the  landlord  his  year's  rent,  the 
on  (which  is  the  procefs  of  this  Court)  is  irregularly 
id,  being  executed  contrary  to  law,  and  therefore  the 
will  interpofe.  But  there  is  no  procefs  of  this  Court 
lireds  a  bond  to  be  taken,  nor  woufd  the  Court  ftay 
ceedings  in  replevin  for  want  of  the  taking  of  fuch 
but  it  is  taken  in  purfuance  of  the  diredions  of  the 
,  not  of  this  Court ;  and  therefore  though  no  bond  be 
there  is  no  contempt  of  this  Court. 

brother  Burnett  feemed  to  think  my  di(lin£tion  right* 

never  we  gave  no  opinion,  but  ordered  this  point  to  be 
{hly  conhdered  and  fpokcn  to," 


I  the  laft  day  of  the  term  the  rule  was  difcharged.) 

ad  now  (^)  Booth  Serjt.,  to  whom  we  had  recommend- 
» fee  if  he  could  find  any  precedent  before  the  a£t  of  an 
lent  having  been  granted  againft  a  (herifF  for  not  tak- 
»per  pledges,  vfry  fairly  admitting  that  there  was  no 
ccedenty  and  th<tt  he  thought  the  point  was  againft 
eiired  that  bis  own  rule  might  be  difcharged  (r)." 

iJ    HemeAttt  v.   Kiwtpfon^  t  Hn/f.    140;    Darnng  v.  Hill.  Rep,  ttm^ 

%S$i  l#^  V.  Hedges^  Barnes  11 1 ;  and  jltidr.  119. 

I  the  laft  day  of  ttie  term. 

ML  ▼•  Lewi»9  Tr  »8  Ge§.  3.    The  Court  of  King*s  Bench  alfo  refuf* 

,  .t  an  aoaclynent  agamft  the  (heriff  for  not  takiug  a  replevin  bond,  % 

617.     But  in  the  cafe  of  RicAaras'^v    yt^on,  %  BL  Rep»ix%Oy  the 

Cociifnon  Pleasy  on  a  (ummary  appUcationy  made  a  rule  on  the  flie- 

fer-lheritf'y  and  the  replevin  clerk*  who  had  refufed  to  difcover  the 
Kbc  ple«^t  taken  on  granting  the  replrvin,  to  pay  to  the  defendant 

if^  the  damages  and  cods  recovered  by  him.     SeCf  howcverj  Lord 

oMeryatton  on  that  cafe  m  Tea  v.  Let  Abridge  ^  j^D.Qf  E.  435. 


37^  MICHAELMAS  TERM,  i^  Gio.  IL    C  PL 

s^Jl^^  Hknky  Grills  againjf  Maky  Manneli^T 
M.16G.V  ^^^  Klfoko  and  Samuel  Bunt. 

Monday,    '^^V^ 

Sw'  kvln         ^^  following  opinion  of  the  Court  was  gircn  by 

the  defend - 

antavoAcd  tVtlUs^  Lord  Chief  Jufticc.  "Replevin;  in  which 
ftatedTiliisP'^'"^'"^  declares  for  taking  one  red  ox,  one  brown  oii 
avowry  that  ^^o  brown  fteers  on  the  28th  of  March  13  Gf.  2.  at  if 
by  kafe  and  called  7rgwoodla  at  Soutbill  m  Cornwall^  and  decainiif  il 
reieafcrtcinjj^^     Damage  1 3^ 

00  of  ai)  an- 
nuity there-      The  defendant   A£iiry  avows  in  her  own  right,  aoJ 

JIJ"^"^^'^- defendant  nomas  ahd  Samuel  zs  her  bailifl^  acknowle^ 
cemliipre-  taking  &c. ;  bcc«mfe  they  tay  tiiat  long  before  the  timei 
mifescon-  Scc.  VIZ.  on  the  25th  of  March  ^  Geo,  2.  by  a  certain  iK 
^]*"*"^.j!.^  ture  made  between  the  f^id  Apiary  and  the  plaintiflF  the 
^i^toific^ "^^'^^y  ^^^  ^^^  confiderarian  of  a  fum  of  money  did  knj 
fiaim.tt  in  and  Icll  to  the  plaintiff  sll  that  moietv  or  halfendial  oi 
tec,  fahjcdt  thofc  mcfliiages  &c.  in  Trewoodia  in  the  pariih  of  Smi 
.k'*.*^^"  '  ^hcre(>f  the  f<iid  clofe  wherein  &c.  then  and  Ions  betoit 
sibic  to  the  and  is  |)arce),  together  with  a  certain  parcel  of  commoiH 
cicicnjant  ;^n  other  appurtenances  &c.  to  t!ie  faid  mefTuage&c.  bcfc 
life  "wit!i^  '"?  ^^""  '"  ^^^  occupation  of  the  plaintifF,  to  hold  fran 
power  of  day  nixt  before  the  date  of  the  faid  indenture  for  one  II 
iliiii'Js  for  by  vinue  of  which  bar^^ain  and  falc  the  plaintiff  was  poii 
!i!wr/^.^*"rs^^c«tHc  revcrfion  thereof  belongina;  to  the  faid  Mary  inj 
.'inmiityj  heJrF,  and  beina^  fo  p(  flefled  and  thercvcrJion  thereof  bcK) 
andtnat  by  jng  to  the  faid  Afary  and  her  heirs  as  aforefaid  (bfrthefiudJ 
rJ^icahdrc!o'"^^^-»'vv'ards  nnJ  before  the  time  when  &c.  by  another  inJ 
siJsfcand  by  ture  made  26th  of  March  4  Geo.  7..  between  tnefaidil 
fuitcoPthcand  the  plaintiff  for  and  in  conlidcraiion  of  the  annuity |h 
^^*Jain-^  in  mentioned  to  be  |)aid  to  her  from  and  out  of  the  prtm 
tfl"  became  during  her  natural  life  and  of  is,  to  her  in  hand  paid  by 
feifcd  in  fee  plaintiff  did  reieafc  to  the  fuid  plaintiff  and  his  heiri 
*"^'*"?*-  ever  the  faid  revcrfion  with  the  appurtenances,  to  l 
tilled  &c."as  ^^  lo  hoid  the  fame  to  the  plaintiff  and  bis  heirs,  to 

a  diftrrfs  for 
non-pay- 
ment of  the  annuity.  Pkas  in  bar  ;  ifl  that  the  plalntlfT  never  was  friftd  Ir.  io  f»;  | 
(admitting  tii.'.t  t!ie  defendant  did  by  the  leafc  ban-.ain  and  feU  &c-  to  tiie  pfatfof  f 
>car}that  at  the  time  of  making  the  bargain  and  fale  the  defendant  was  only  finM'K 
her  hfe,  the  revcrfion  in  fee  then  belonging  to  another,  trave  fing  that  the  deJendtfC 
feifed  of  the  rcverlion  in  fee. 

On  demuntr  both  pleas  were  holden  bad  ;  the  firA  becaufe  it  denied  what  waibefivi 
iniUed,  and  becnufe  it  travcrfed only  a  confequence  of  law;  the  feoDnd,  becaafeit^ 
led  tliat  Ci;e  defendant  had  111  eAau  fufilcieDt  tojuflify  thediftreis. 
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r  bim  and  his  hejrs  for  ever,  fubje^l  to  the  payment  of    1742. 
ent- charge  or  annuity  thercfiaftcr  mentioned,  that  is  to  s^^-^^^j 
hat  it  (hould  and  might  be  lawful  for  the  faid  Mory  Gmii^Lt 
kcr  ailigns  during  the  term  of  her  natural  life  to  have 
eceive  one  annuitv  o-  yearly  rent-charge  of  7/.  i6s.  of 
I  mo:  ey  o^  Great  Britain  free  from  all  taxes  &c,  and 
r  paid  at  tho  tonr  moit   ufiial   fcafts,  viz.   the  feaft  of 
J^n  the  Baptj/i  &€,  by  four  even  and  equal  portions ; 
»y  the  faid  i«iJeiiture  it  was  agreed  that  if  the  faid  an- 

of  jL  lOj.  (hould  be  behind  and  unpaid  twenty-one 
after  any  or  either  of  the  faid  feaft  days  &c.  it  mould 
night  be  lawful  for  the  faid  Alary  and  her  aflign&to 

upon  the  premifes  and  to  diftrain  &c;  by  virtue  of 
I  did  leafc  and  releafe  and  by  force  of  the  (latute  &c. 
laintiiF  entered  into  and  became  feifed  of  the  premifes 
in  his  demefne  as  of  fee,  fubje£t  &c ;  and  the  defendants  . 
f  taking  the  cattle  by  way  of  diftrefs  for  gl»  Js.  6d. 
rs  of  rent  due  for  a  year  and  a  quarter  ending  at  Chrijl'^ 
1739  and  not  paid  within  twenty-one  days  afterwards, 
rfcrc  they  pray  judgment  &c. 

.  *      • 

le  plaintifF  to  the  avowry,  protefting  that  he  never  en-     i 
into  the  faid  premifes  by  virtue  of  the  leafe  and  releafe,     ^ 
lea  faith  that  he  never  was  feifed  of  the  faid  premifes 
ofied  in  the  faid  indenture  of   releafe  in  his  demefne 
fee;    and   this  he  prays  may  be  inquired  of  by  the 

7- 

id  for  further  plea  by  leave  of  the  Court  faith  that  true 
hat  the  faid  Mary  on  the  25th  of  March  4  Geo,  2.  did 
rr  (aid  indenture  bargain  and  fell  to  the  plaintifF  a 
jr  or  halfendeal  of  all  thofe  mefTuages  &c.  to  hold  from 
ly  before  the  date  thereof  for  one  year,  by  virtue  of 
I  bargain  and  fale  and  the  ftatute  &c.  the  uid  plaintifF 
ic  po(2c(Ild  of  the  premifes  &c;  and  further  faith  that 
time  of  making  the  faid  bargain  and  fale  the  faid  Mary 
wily  feifed  of  the  faid  prenifcs  as  of  her  fireehold  for 
rrm  of  her  life,  the  rcverfion  thereof  belonging  to 
"»  Mannell  and  his  heirs,  who  is  feifed  thereof  to  him 
If  heirs;  and  traverfes  that  Mary  was  feifed  of  the 
ion  of  the  premifes  to  her  and  her  heirs  in  manner 
cm  as  tb«  defendants  in  their  avowry  have  acknow- 

ledgeds 
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Icdgcd;  and  this  the  plaintiff  is  ready  to  verify  &c;  anipn]l| 
judgment  &c. 


To  both  thefe  picas  of  the  plaintiff  the  defendants  demv 
generally,  and  the  plaintiff  joins  in  demurrer.     And  i^l 

thefe  two  demurrers  the  caufe  comes  now  before  the  Couit  '! 

i| 

To  the  fii  ft  plea  there  are  two  objedlions  (a) ; 

jfV,  That  it  denies  what  is  before  admitted; 

2Jly,  I'hat  the  traverfe  is  only  of  a  confequence  of  hir. 

And  we  are  of  opinion  that  the  firft  plea  is  bad  in  bod 
thefe  refpec^s. 

Firft,  Becanfe  the  plaintiff  has  denied  that  he  was  finU 
in  fee  by  virtue  of  the  leafe  and  releafe,  though  he  has  il 
eftedt  admitted  it  before.  For  in  this  plea  he  has  not  d^ 
nied,  not  even  by  way  of  proteftando,  that  JU*>  Afanmtt  w$ 
feifed  in  fee  at  the  time  of  making  the  leafe  and  rekalt{ 
and  though  he  has  denied  it  in  his  fecond  plea,  that  wil 
make  no  alteration,  it  being  a  known  rule  and  never  coi- 
trovcrted  that  one  plea  cannot  be  taken  in  to  help  or  del- 
troy  another,  but  every  plea  muft  ftand  or  fall  by  itlcK 
And  as  he  has  admitted  in  this  plea  that  Mary  was  feifed  IR. 
fee,  and  that  being  fo  feifed  (he  made  a  leafe  and  rcleafeio 
the  plaintiff  and  his  heir?,  the  neceffary  confequence  of  tkt 
is  that  he  muft  he  feifed  in  fee  by  virtue  of  fuch  leafe  lad 
releafe;  for  I  defy  any  one  to  put  a  cafe  where  a  pertiil 
feifed  in  fee  makes  a  leafe  and  releafe  to  another  and  Ul 
heirs,  and  yet  the  grantee  ft^all  not  be  feifed  in  fee;  and  Jtt 
this  is  the  very  thiitg  denied  by  this  plea. 

Secondly,  If  there  could  be  any  doubt  of  this,  (but  thert 
certainly  is  none,)  the  only  doubt  would  be,  whether  thii 
be  the  neceffary  confequence  in  law,  that  if^  whether  thefe 
deeds  of  leafe  and  releafe  have  this  operation  in  law  or  nob 
And  it  is  a  certain  known  rule,  never  that  I  know*of  oQoe 
controverted,  that  a  man  cannot  traverfe  a  confequence  of 
law,  and  for  this  plain  reafon  becaufe  it  is  a  matter  of  b*. 
and  not  of  fa£i,  and  therefore  not  proper  to  be  tried  Ij  > 
jury. 

ifi)  The  cafe  was  argued  on  the  isd  of  May  precrdin^  by  Dr§f$t  S^^ 
in  iuppoK  ot  the  demurrer  and  by  Gaffer  SerjL  ccmtri. 

We 


MBLL. 
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We  ire  therefore  clearly  of  opinion  with  the  defendants    1742. 
^  the  firft  plea  in  bar  of  the  avowry  is  not  good. 

\t  to  the  fecond  plea:  it  is  a  matter  of  much  more  dif- 
dtj ;  and  upon  the  ftrength  of  the  cafes  in  Dyer  and  Ho- 
t  which  were  cited  for  the  plaintiff,  and  which  I  (hall 
s  ivnice  of  by  and  by,  I  own  I  was  at  firft  of  opinion 
:  the  fccond  plea  was  a  good  bar  to  the  defendant's  avow- 
But  upon  further  confideration,  aod  conferring  with 
Brothers^  I  have  altered  my  fentim^nrs.  And  we  arc 
low  of  opinion  that  the  fecond  plea  is  not  good,  and  that 
cafe  is  plainly  diftinguifbable  from  all  the  cafes  which 
e  cited  to  fupport  this  plea.  That  a  matter  which  is  not 
erial,  if  alleged  by  a  plaintiff  in  a  declaration  or  by  a 
lulant  in  a  plea  or  avowry,  may  be  in  many  cafes  tra« 
fed  by  the  other  party,  and  that  the  eftate  in  fee  of  the 
aidant  Maty  being  alleged  by  her  avowry  (though  flic 
J  not  have  (aid  that  (he  was  feifed  in  fee)  niay  be  tra- 
fed  in  the  prefent  cafe,  we  do  not  deny ;  and  the  cafes 
ch  were  cited  go  no  farther. 

n  Dyer  280*  pL  15.  nothing  more  was  determined  fand 
:  not  in  the  principal  cafe  but  in  a  cafe  that  was  there 
d)  than  that  a  man  may  traverfe  a  feifin  in  fee,  when  it 
orticularly  alleged  in  an  avowry.  But  in  that  cafe  by 
f  of  inducement  the  plaintiff  (hewed  that  if  the  ^lerfon 
"e  not  feifed  in  fee  the  defendant  had  no  right  to  the 
t  mvowed  for  \  and  it  is  the  fame  cafe,  or  exactly  to  the 
ic  tSe&y  which  is  afterwards  reported  in  Dyer  312. 
9a 

Fhe  cafe  in  Dyer  365,  pL  32.,  which  was  the  cafe  that 
I  moft  relied  upon,  was  thus.  i\\  replevin  the  defendants 
tified  taking  the  cattle  as  bailiffs  of  Sir  Francis  Leke  as 
ng  damage  feafant  in  a  clofe  which  was  his  freehold :  the 
iotiflF  pleads  in  bar  that  he  was  feifed  in  fee  of  a  clofe 
led  Butclofe  adjoining  to  the  faid  clofe  of  Sir  Francis  Leke^ 
I  Sir  F.  Leke  &c.  of  right  ought  to  keep  up  the  fences 
tween  thefe  two  clofes,  and  that  the  cattle  efcaped  into 
'  P.  Like*%  clofe  by  reafon  that  thofe  fences  were  out  of 
Mir.  rhe  defendants  in  their  replication,  protefting  that 
^  was  00  fuch  right  of  inclofure,  for  plea  fay  that  the 
1  dofc  calhd  Butclofe  was  the  foil  and  freehold  of  the 

Earl 
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Earl  of  Shrexvfbury^  and  traverfe  the  plaintiffs  Wnzfil 
in  fee;  and  it  was  holden  to  be  a  good  traverfeilKCa 
though  the  plaintifF  need  not  have  fet  forth  that  he  wistii 
in  fee,  (for  if  he  had  faid  that  he  had  only  an  efaie  I 
life,  for  years,  or  at  will,  it  had  been  fufficient  to  hivef 
ported  his  plea)  yet  iT  he  will  give  his  adverfiiry  this  alf! 
cage  by  alleging  that  he  had  an  eftate  in  fee  wlmb 
need  not  have  done,  the  Court  were  of  opinion  thatdiei 
verfe  was  good.  But  it  is  obfervable  in  that  cafe  that 
defendants  were  fo  far  from  admitting  in  their  pica  that 
plaintiff  had  an  eiUte  for  life,  for  years,  or  at  wiBj 
they  exp^cf^1y  faid  that  the  £)il  and  freehold  was  in  inol 
which  I  ihall  (hew  prefentlj  diftinguiihes  it  from  the 
fent  cafe. 

What  is  faid  in  the  cafe  of  Digky  v.  Fitzhiriertf) 
X03.  is  merely  founded  on  thefe  cales  in  Dyer^  anddoQ 
carry  it  a  jot  farther ;  nor  do  I  know  that  it  has  ben 
ried  farther  in  any  cale  whatever. 

But  in  the  prc&nt  cafe  the  plaintiff  is  fo  far  from  den 
that  the  defendant  Mary  had  an  efhite  fufficient  loji 
the  diftrefs,  that  in  his  plea  by  way  of  inducement  n 
traverfe  he  expreisly  admits  that  fhe  had  an  eflate  fa 
at  the  time  of  her  making  the  leafe  and  releafe,  anddnl 
is  Hill  living.  It  appears  on  the  whole  record,  by  tbe|i 
tifPs  own  admifTiony  that  the  diftrefs  was  well  taken] 
though  the  plaintifPs  traverfe  were  true,  that  fbe  bd 
an  eltate  for  life  and  not  nn  eitate  in  fee,  if  (he  badtf 
tate  for  life  the  rent  was  due  and  payable  to  her  di 
the  continuance  of  that  edate.  If  indeed  by  way  of  Iti 
ment  he  had  faid  that  the  eftat^  was  in  anothei^  €t 
Afary  was  poflelfed  only  of  a  term  for  years  which  ffis 
pircd,  this  would  have  altered  the  cafe.  But  as  he  htt 
mitted  that  (he  had  an  eflate  for  life,  this  phinly  i' 
•guifhes  it  from  all  the  cafes  that  were  cited  on  this  bod. 

To  this  I  think  there  can  be  but  three  objefikmSJ 
-one  of  which  was  made  at  the  bar; 

Firft;  That  the  leafe  and  relrafe  made  by  Mttf^^ 
Only  tenant  for  life,  to  the  plaintiif  and  his  heirs  wasa 
feiture  of  her  ellate  for  life;  9nd  C>  the  plaintiff  took 
thing  by  the  grant,  and  therefore  was  uoc  obliged  lo 
^e  rent. 


KILX.* 


MICHAELMAS  TERM,  i6Gco.n.  C.  P.  ^ 

I  odier  two  objedions  not  made  at  the  bar  are,  I7A2. 

Midly,  That  tnis  was  a  cheat  on  the  plaintiff,  Who  ^,,^^2,^ 
not  probably  have  agreed  to  pay  fo  ;nuch  rciir  durlrfg  ciulili 
k  of  Aiary  but  in  connderation  that  he  was  to  have    ^gmt^ 
ate  to  him  and  his  heirs  after  her  death,  and  that  this    Mak. 
rclsly  laid  in  the  avowry  to  be  the  conftderation  of  the 
f  relcafe ; 

rdlyj  That  it  is  only  faid  by  way  of  inducement  that 
was  tenant  for  life,  and  that  what  is  faid  only  by  way 
tctoiem  is  not  material. 

the  firft  objedion  there  are  two  anfwers; 

That  if  the  leafe  and  reieafe  did  create  a  fbrfeitufe, 
Id  be  no  objection  in  the  mouth  of  the  plaintiff  until 
I  afiaally  evided.  Tor  fo  long  as  he  continues  in 
30,  be  ought  to  pay  the  rent;  and  he  bas  not  (hewn 
ended  any  e virion. 
I  The  fecond  anfwer  is  that  a  leafe  and  reieafe  by  a 

for  life  do  not  create  a  forfeiture;  and  the  cafes 
were  cited  prove  no  fuch  thing.  For  in  i  Co.  240; 
Zrx.  131 ;  I  Leon.  125 ^  and  i  Ro/.  Abr.  854;  it  is 
Id  that  2,  froffment  in  fee  by  tenant  for  life  is  a  for- 
of  his'eflate,  which  is  certainly  true,  of  a  feoffment: 

leafe  and  reieafe  (a)y  by  which  a  man  only  conveys 
lidi  he  has  a  right  to-  convey,  there  is  no  forfeiture 
•  And  fo  it  is  exprcfsly  faid  in  Co.  Lit.  328.  J.; 
is  lb  eftabnihed  a  rule  in  all  the  books  that  I  deed 
;  any  other  cafe  to  fupport  it. 

to  the  fecoiid  objeSion:  it  3oes  hot  appear  on  the 
gs  whether  the  rent  rcferved  be  more  than  the  yearly 
if  the  eftate.  If  nor,  there  is  nothing  in  the  objec- 
Mit  if  it  be,  it  is  no  objection  at  law;  biit  the  d^d 
'jequally  go6d  and  the  rent  payable  during  the  con* 
9e  of  the  eftate  for  life,  though  it  may  perhaps  be  a 
tion  for  relief  in  equity. 

o  the  third  objedion:  it  depends  entirely  upon  this, 
r  what  is  faid  in  the  inducement  to  the  travcrfe  be 
dor  not.    And^weate  all  clearly  of  opinion  that  it 

er  &f rfwrr*s  ffe,  10  Co,  95;  AimchelH.  Clarke^  %'Ld.  RJpt.  779; 
frrtfv.  Smjm,  3  Burr,  1703 ;  and  Dm  d.  Neviiie  v.  Mivtn,  7  D* 
(.  as  to  the  tficd  of  a  leafe  and  rdrafe  by  a  tenant  in  tail. 

IS 
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1742.    is  To.     And  fo  it  plainly  appears  to  he  by  the  cafe  o(S 
s^.^-^-^^  TVaber  Sands  v.  Lam^  Cro.  Eltv^  667,  and  feventlollMl 
GmiLLs  cafes. 

**^""  Judgment  therefore  muft  be  for  the  ddicndiBiSi , 


■  ^  AT.  We  did  not  confult  my  Brother  FirU^L 
he  not  being  jn  Court  at  the  arguing  of  the  cafei  butlil 
J.  Parker^  who  this  day  kilTed  the  King's  band  tor  die  f| 
fice  of  Lord  Chiet  Baron,  agreed  with  my  Brother  Bwd 
and  me."  < 

M.  16  G. ».  The  Maftcr,  Wardens,  and  Society  of  the  M] 
N^^tb.      ^^  Gun  MAKERS  of  the  City  of  London 
Stephen  Fell. 


A  bve-law 


^  HE  opinion  of  the  Court  was  delivered  as  follomtf. 


made  by  the  *'' 

Gunmakers*      TVilles^  Lord  Chief  Juftice.     "  Debt;  in  which  die| 
JJ^?JP^y     tiffs  fet  forth  the  charter  14th  of  March  13. 
member^     which  the  Company    was  incorporated,   whicn  n 
ihouldfeil    great  inconvenience  that  happens  to  the  public  by 
^*  h*'^*^^*^        perfons  making  trying  and  proving  guos,  and  for, 
gun&c.  ~    formation  of  fuch  abufcs  and  in  order  cm  the  txads; 
ready  prov-  be  carried    on  in  a  proper   and  (kilful  manner  dy 
cdtoany     conflitutes  and  appoints  feveral  pcrions  therein  nidied] 
trade" not*a*^'  Others  then  ufing  or  wiio  Ihould  thereafter  ufc  die 
member,  in  gun  making  within  the  city  oK  LsndoH  or  within  foiffi 
London  or  comp^fs  thereof,  and  all  fuch  others  as  ihould  be 
mii«"and  *<^"^>"ed  in  fuch  manner  as  in  the  faid  letters  pttimt-ii, 
that  no        preflcd,  to  be  a  body  corporate  by  the  name  of  the  tnabi^ 
member 

Should  ftrike  hit  flamp  or  mark  on  the  barrel  of  any  perTon  not  a  mcnibcr  of  At^ 
pany  &c.  under  a  penalty  of  los.  for  each  offence,**  was  liolden  not  good,  jm'U 
reftrainc  of  trade  $  it  not  appearing  from  any  tiling  fet  forth  in  the  dedanfcOD  iMI 
was  any  adequate  reafon  for  thefe  i  ellraints  or  any  confidcration  to  the  perfooi  rdM^ 

-—General  reftiaints  of  trade  are  bad  :  particular  leilraint*,  either  as  to  tuMVI 
are  good,  if  for  a  fufficicnt  coniideratioo* 

•— A  bye-lawy  made  by  the  GuiinuUcrs*  company,  inflided  a  penalty»  bjtfn 
of  the  poor  of  the  Company,  and  half  to  tae  ule  of  the  (Lfcovercr,  without  &f<l| ' 
%vas  to  fue  for  it ;  whether  the  Company  may  i.ot  f  jc  for  tm  pinalty  ?     Qo. 

-—In  an  a^on  for  a  penalty  Ear  bieach  of  a  bye-law,  wheLter  it  liiould  noCbtj 
ftaied  that  the  defendant  was  fubjedt  to  the  bye- law  when  he  did  Che  ad 
Qu. 

—And  whether  it  be  fufficient  if  it  be  dated  to  have  been  done  on  a  day  after  aviti}^ 
ht  was  fubjcft  to  the  bye-law^  as  it  appears  on  other  parts  of  the  decJaratioa  ?   Q& 
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and  focietyof  the  myftery  of  gunmakers  of  the  city  of  1742. 
mAn  :  and  gives  them  fevcral  powers,  and  (amongft  the  y^'^^^^ 
IJa  power  for  the  fjiid  maftcr  wardens  and  affiilants  of  the  jj^*^,^^^^ 
aetyof  gunmakers  for  the  timebeingor  the  greater  part  of  nu^i^^r,  ^c. 
an,  whereof  the  mafler  and  one  of  the  wardens  to  be  two,  agaimft 
make  ordain  and  conftitute  fuch  reafonable  nAs  orders  ^'>''» 
3ce8  and  ordinances  in  writing  as  to  them  ihould  fcem 
iCt  for  and  concerning  the  art  trade  and  myftery  of  gun- 
Ung  andthe  wellorderingand  govertiment  thereof  within 
\  fatd  city  of  Lo$idon  or  the  liberties  thereof  and  within 
ir  miles  of  the  fame,  and  alfo  for  the  reformation  of  fuch 
lies  and  deceits  from  time  to  time  in  uttering  inartificial 
nerchantaible  bad  and  deceitful  guns,  or  parts  of  guns  &c. 
iCfdiy  hit  Majefty's  fubje£ls  might  be  damnified  or  en- 
Igefcd  tec.  and  to  infli^  pains  and  penalties  by  fines  &c. 
'  the  breach  of  fuch  bye-laws  &c.  The  plaintitTs  further 
iiBrth  that  the  faid  charter  was  accepted  and  hath  been  ^ 
sr  fince  aded  under.  And  that  at  a  court  of  the  mader 
fdens  and  fociety  aforefaid  commonly  called  a  Court  of 
fiftants  held  10th  of  OEfober  1672  by  and  before  Robert 
^mrdin  then  and  there  being  the  mader  and  Jofeph  Stace 
i  R§tert  Tough  then  and  there  being  the  wardens  of  the 
dl  fociety,  and  fourteen  others,  (named  in  the  declaration) 
iig  m  greater  part  of  the  aflidants  of  the  faid  fociety,  the 
d  maffer  wardens  3cc.  did  make  ordain  arid  publifh  a 
Miin  orditiance  or  bye-law  in  writing  for  the  good  rule 
d  goiramment  of  the  faid  Company,  and  did  thereby 
der  ••  that  from  thenceforth  no  fworn  member  of  the 
id  Codipany  fliotild  fell  or  deliver  by  way  of  fale  the  bar- 
I of  any  manner  of  hand*gun  dagg  or  pidol  ready  proved 
or  to  the  ufe  of  any  perfon  whatfoever  of  the  faid  art 
kUn  the  fiiid  citV  or  liberties  or  four  miles  compafs  there- 
'who  ia  not  admitted  and  fworn  a  member  or  ftee  brother 
'  dbe  laid  Company,  nor  (hould  (trike  or  fuffer  to  be  (Iruck 
Ijpiopef  ftamp  or  mark  upon  the  barrel  or  barrels  of  any 
tt  pcrlbn  not  admitted  and  fworn ;  upon  pain  of  for- 
hue  of  10/.  for  every  fuch  barrel  ;  a  moiety  thereof  to 
krij/i  #/*  the  poor  of  the  faid  Company ^  and  a  moiety  to  the 
^  if  the  difcrotrer^  and  a  ftop  made  of  his  proof  till  con- 
mury  or  paynNcnt." 

TkepLuntiflTsaver  that  fuch  ordinance  was  and  is  goodKind 
Hfcuibk,  and  not  repugnant  to  the  laws  or  ftatutes  of  the 

C  c  kingdom, 


making  of  the  faid  bye-law,  to  wit,  on  the  ift  ■ 
in  the  year  1739  at  Linden  aforefaid  fold  a  gr 
of  barrels  of  hand-guns,  to  wlr,  fixty  barrels  o' 
ready  proved  to  one  Join  Halfkide,  which  faid 
hiiU  2t  the  time  of  the  fale  thereof  did  ufe  and 
faid  art  of  a  gunmaker  within  the  faid  city  of  I 
who  at  the  time  of  the  fale  of  the  faid  gun  ban 
admitted  and  fworn  a  member  or  free  brother 
fociety,  contrary  lo  llic  form  of  (he  faid  ordinan 
by  t'le  fjiddefeiKlint  hath  forfci;edand  ought  U 
piaintiffjj  30/,  to  wit  10/.  for  each  of  the  faid 
hand -Runs  fo  fold  by  him  to  the  faid  HalfhiiU  1 
wh-^reby  an  adion  hath  accrued  to  (he  faid  plai: 
m.ind  and  have  of  the  faid  dt.'endant  the  faid  31 
the  f^id  60/. 

Secondly,  They  affign  for  breach  that  the  faii 
lifter  the  making  of  the  faid  ordinance,  to  wit, 
day  of  June  in  ihe  year  I73y  at  London  aforef 
fuid  dekindant  then  and  there  being  admitted  a 
member  of  the  faid  Company  did  fuficr  lo  be 
proper  Hamp  or  mark  upon  a  great  number  o 
hand-guns,  to  wit,  upon  fixty  barrels  of  hand-g 
faid  Jo/»i  Halfhide,  which  faid  John  Haip>idt  1 
of  the  (Iriking  of  fuch  llamp  or  mark  upon  the  I 
of  hand-guns  did  ufe  nndexercife  the  faid  art  of  a 
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and  focietjr  to  demand  and  have  of  the  faid  de-    1 742. 
:hc  faid  30/  refidue  of  the  faid  60/  ;  neverthclcfs  ^^-^v^^J 
lefendant,  although  he  hath  been  often  requcfted,  ^^JV^ttcr 

rendered  to  the  faid  mafter  wardens  and  fociety  mlktrs  &c" 
So/.  Or  any  part  thereof^  but  hath  wholly  refufed     af«^ 
doth  refufe  to  render  the  fame;  and  the  faid      F'l-i- 
arden^t  and  fociety  fay  that  they  are  damnified  to 

of  70/. ;  and  therefore  they  bring  fuit  5cc. 

sfendant  fays  that  the  declaration  of  the  faid  mafter 
&c.  and  the  niarters  therein  contained  are  not 
fufiicient  in  law  for  the  faid  mafter  &c.  to  have 
ain  their  faid  adion  againft  him ;  to  which  de- 
and  the  matters  therein  contained  he  the  faid  de- 
is  not  under  any  neceflity  nor  bound  by  the  laws 
id  to  make  anfwer,  and  this  he  is  ready  to  verify; 
e  for  want  of  a  fufficient  declaration  in  this  behalf 
Judf^ment,  and  that  the  faid  mafter  wardens  and 
:  the  myftery  of  gunmakers  of  the  city  of  London 
larred  from  having  or  maintaining  their  a<^ion 
againft  him  the  faid  defendant. 

iaintiflfs  join  in  demurrer,  and  pray  judgment,  and 
debt,  together  with  the  damages  by  reafon  of 
the  faid  debt,  to  be  adjudged  to  them. 

pon  this  demurrer  to  the  plaintiffs'  declaration  the 
les  now  in  judgment  before  the  Court. 

have  been  three  objedions   (a)  taken  to  the 
declaration ; 
hat  the  bye-law,  on  which  the  a£tion  is  founded, 

Ai 

rhat,  if  it  be,  the  breaches  are  not  well  afligned. 
That,  if  the  bye-law  be  good  and  the  breaches 
ned,  the  a£kion  cannot  be  brought  in  the  name  of 
Tation. 

Cc  2  As 

cife  was  arg;tied  on  three  fevenl  days,  19th  oljume  1 740,  loth 
\ty  tnd  13d  of  Jtiiie  1741,  by  Prime  KiDg*8  Serjc.  and  Urtim 
[»port  of  the  demurrer,  and  by  Birch  King's  Scrjt.  aod  Dr^ptr 
tepkiDtiffs. 
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1742         As  to  the  firft  objeQion,  wc  arc  of  opinion,  and  fo  aiC 

^-"'v^*^  my  Brother  Forte jcue  and  my  late  Brother  Ptirker^  (now 

^|;*^*^"Lord  Chief  Baron)  that  the  bye-lawis  not  good  as  fctfonb 

mikers'&cl  ^^  ^^^^  declaration.     It  is  very  probable  that  if  other  pans 

aftain/t     of  the  charter  and  other  bye-laws  of  the  corporation  weie 

I  liLL.     fet  forth,  it  might  appear  to  be  a  good  bre-law :  but  ve 

can  take  notice  of  nothing  but  what  is  let  forth  in  the 

pleadings. 

The  general  rule  is  that  all  reftfaints  of  trade,  (whicb  die 
law  fo  much  favoursi)  if  nothing  more  appear,  are  bad.  This 
is  the  rule  which  is  laid  down  iii  that  famous  cafe  of 
Mttchel  V.  Reynolds i  which  is  very  well  reported  in  i  Pi 
Wms.  181  ;  in  which  Lord  Macclesfield  took  fuch  gmt 
pains,  and  in  which  all  the  cafes  and  arguments  in  relatioa 
to  this  matter  are  thoroughly  weighed  and  confidecedi 
atid  therefore  I  will  not  repeat  them  to  you  again  in  woHe 
words,  but  refer  you  to  that  report,  where  you  may  fee  iH 
the  cafes  cited  which  relate  to  this  point,  and  where  it  ii 
conGdered  in  every  light  in  which  1  think  it  is  poflible  10 
confider  it. 

But  to  this  general  rute  there  are  fome  exceptions ;  is 
firft  that  if  the  reftraint  be  only  particular  in  refpe£l  to  the 
time  or  place  (/r),  and  there  be  a  good  conGderation  gifeft 
to  the  perfon  reftrained,  a  contra^  or  agreement  upon 
fuch  conGderation  fo  reftraining  a  particular  perfon  may  be 
good  and  valid  in  law,  notwithftanding  the  general  rak} 
and  this  was  the  very  cafe  of  Mitchell  v.  Rejnolds^  wbne 
fiich  a  bond  was  holden  to  be  good.  So  licewife  if  tbe 
reftraint  appear  to  be  of  a  manifeft  benefit  to  the  pubKc^ 
fuch  a  reftraint  by  a  b^-law  or  otherwife  may  be  good* 
For  it  is  to  bo  conGdered  rather  as  a  regulation  {b)  than 

a  reftraint; 

(a)  See  the  cafes  of  Chrke  t.  Comer,  Caf.  Ump,  HarJw.  53;  Ckh 
riafi  V.  Nainby^  %  $tr,  739,  ForUfe.  297;  %  Ld,  Raym.  I456,  and  J  ^ 
Pari.  Oaf.  349  ;  and  Davis  V.  Mafon,  5  Z).  t!f  £.  II8.  ;  in  the  tWof«^ 
mcr  of  which  an  agrectnenc  by  um  apprentice^  in  conftdcration  of  bciaf 
taught  his  trade,  not  to  carry  6n  the  fame  trade,  in  one  inftADce  wkUB 
half  a  mile  of  the  mailer,  and  in  the  other  within  the  bilU  of  W^ 
tahty,  under  a  penalty,  was  holden  to  be  a  valid  agreement.  The  Uft  ok 
was  that  of  an  affi/laMt  to  a  furgeon. 

{i)  See  the  following  cafes  refpeding  bye-laws  made  by  public  £•■' 
panics,  and  what  bye-Iiw  is  confidered  only  as  a  regulation,  and  «W 
•s  a  reftraint,  of  trade;  FreemantU  ▼.  Tie  Compemy  9/ SiUthrwvfierst  >  ^ 
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9  reftnint ;  and  it  is  for  the  advanta{;e  and  not  the  detri-     1 742. 
BKnt  of  trade  that  proper  regulations  fliould  be  made  in  it.  ^^^^^^^o 
And  it  is  plain  by  the  recitals  of  this  charter  granted  to  the  T*!^^'^** 
'  Ganmakers'  Company  that  this  was  the  very  purpofe  fo^m^ers&T. 
^rhich  this  corporation  was  created.  ^4**i»ji 

Fill. 

It  is  therefore  by  this  rule  and  this  exception  that  we 
mud  try  the  prefent  cafe.     And  firft  it  is  certain  that  both 
thefe  bye-laws  (^i)  are  reftraints  upon  trade,  and  therefore 
bad  unlefs  they  fall  under  the  exception.     To  oblige  a  man 
mfter  he  has  finiflied  his  barrels  not  to  fell  them  to  any  one 
^kj  but  one  who  is  admitted  of  the  Company  is  a  great  re- 
ftnint upon  trade*     So  likewife  not  to  put  his  mark  or  to 
fuScr  bis  mark  to  be  put  upon  the  barrel  of  any  perfon  not 
admitted  of  the  Company  is  a  very  great  hardlhip  and  re- 
firunt,  unleCs  there  were  a  particular  reafon  for  it.     But 
it  does  not  appear  from  any  thing  that  is  fet  forth  in  the 
^ledantion  that  the  charter  has  given  any  dire£lions^  or 
die  Company  made  any  bye-laws,  concerning  the  regulation 
cf  that  particular  branch  of  the  trade  of  fitting  the  barrels 
into  the  (locks ;  and  if  not,  no  reafon  can  be  afligned  why 
Other  perfons  may  not  do  it  as  well,  and  (hould  not  be  per- 
mitted to  do  it  as  well,  as  thofe  who  are  members  of  the 
Company.     Nor  does  it  appear  by  the  declaration  that  the 
paiticttlar  marks  which  every  perfon  of  the  Company  puts 
OD  l^is  own  barrels  are  an  evidence  that  fuch  barrels  have 
beta  tried  and  proved  by  the  Company,  or  that  fuch  marks 
may  not  be  put  on  before  they  are  tried  and  proved,  or 
that  there  is  any  method  whatfoever  prefcribed  either  by 
'  the  charter  or  any  bye-laws  for  trying  and  proving  barrels 
made  by  members  of  the  Company.     And  as  we  can  pre- 
f/uot  nothing  but  what  is  fet  forthj  we  are  obliged  to  be 

of 

119;  Cuddtm  V.  Eaftivick^  Saii.  I93;  Wamtiely.  The  Clarrk-r/ain  oftbt  Ciiy  of 
t'iiimt  I  Str.  675;  Bofworib  T.  HeMr/u^  2  Sir.  I085,  55*  Andr.  91  ; 
Btrrifim  V.  The  Chamitrlaim  of  London^  \  Burr.  12  ;  Gretm  v.  The  Mayor 
i  Darktmy  H.  liy ;  The  King  v.  'Tbt  Mafitr  smd  IVardems  of  tit  Surgeons 
Ct.mLmdm^  %  Burr,  892;  The  King  v.  5;r.7'.  Hartifrn,  Cbamierlain  ^ 
^^•*»»3  ^•w'"*  I3»»;  /^'»'«  y,  Bartmm^Cowf.  269;  and  Tbe  Bntcbtn 
<*^^  T.  itftrvy,  I.  H,  Bi,  Ref(.  37X. 

(«)  lo  truth  it  is  onlj  one  bye-law,  confiftiog  of  two  braachcs. 

\b)  The  bjc-law  it  not  fo  extenfivc  ;  it  merely  rellraios  the  membirt 
^  die  Company  from  felling  barrels  '*  to  any  perfon  of  Ute  faiJ  art  within 
(^  iaid  city  or  liberties  or  four  miles  compafs  thereof**  who  is  not  a 


390  MICHAELMAS  TERM,  16  Geo.  IL    C.  P. 

1 742.    of  opinion  that  tbis  part  of  the  bye-law  likcwife  i>  cm 
y-'''-y^^  good,  as  being  a  reftraint  upon  trade  without  an  appattot 

TheM.fter  ^^afon. 
dec.  of  GUQ- 
makers  Slc, 

agaimji         Thc  objcftion  to  the  latter  part  of  the  bye-law,  thaci 

,  Fill,     ftop  is  to  DC  made  of  proof  until  conformity  or  payment  of 

the  penalty,  though  we  think  it  a  good  objedianj  aflbtds 

no  argument  at  all  in  the  prefent  cafe,  becaufe  a  by^hv 

may  certainly  be  good  in  part  (a)  and  bad  in  parti  and 

,  this  a£Uon  is  not  founded  on  that  part  of  the  bye-law. 

As  therefore  we  are  of  opinion  that  the  bye-law,  w 
which  this  a£lion  is  founded,  is  not  good  in  either  part  of 
jty  the  two  other  obje<S ions  become  altogether  immaterial  i 
and  therefore  1  (hall  fay  but  very  little  upon  them. 

As  to  the  obje£lion  that  the  breaches  are  not  well  it 
figned;  we  are  rather  inclined  to  think  that  the  firlt  bread 
18  not  well  aiEgned,  becaufe  it  does  not  appear  that  tbe 
defendant  was  guilty  of  the  fa£i  there  laid  to  his  charge 
after  he  was  a  member  of  the  Company,  unlefs  the  &i 
which  follows  after  the  words,  to  wit,  be  material  (h]\ 
which  we  think  it  is  not. 

There  are  many  cafes  in  the  books  relating  to  this  mat- 
ter,  but  I  think  that  no  certain  rule  can  be  laid  down  con- 
cerning it,  but  the  Judges  muft  judge  as  well  as  they  can 
from  the  nature  of  every  j^articular  cafe.  I  will  mennm 
only  two  inftances  to  explain  what  I  mean.  In  the  cafecf 
to  adioii  on  a  promiflbry  note,  it  is  generally  laid  in  the 
declaration  that  after  the  day  of  the  making  ot  the  a£t,  to 
wit,  upon  fuch  a  day  fuch  a  note  was  made ;  in  whid 
cafe  the  very  day  fet  forth  after  the,  to  wit,  is  certainly 
material,  becaufe  the  fame  identical  note  mull  be  proved; 
and  it  can  be  afcertained  only  by  the  date  \  and  if  it  be  of 
another  date,  it  is  another  note.  But  in  the  dife  of  t 
declaration  in  ejedment,  where  the  demife  is  laid  npoa 
fuch  a  day,  and  the  declaration  goes  on  and  fays  that  af- 
terwards, to  wit,  upofl  fuch  a  day  the  defendant  ejeAedtk 
plaintiff,  this  day  is  not  material,  becaufe  if  the  defeodaot 

gcacd 

{a)  But  fee  Clmle   V.    Tmci.tt^  %   Ftntr,  1 83. 
(I)  Vid.   Sli^aer  v.    Andmvs^  X  Saund^  169. 
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jeQed  him  upon  any  day  after  the  day  of  the  dcmife,  it  is     1742. 
ifficicnt.     And  if  the  day  of  the  ejeftment  be  laid  to  be  v^^vx^ 
efore  the  day  of  the  dcmifc,  it  muft  always  be  rejected  as  'J'^cMaftcr 

J    ••  *     •  1     L    ^    J  /     •.•   *      *u       1      &c.ofGun- 

epugnant  and  immaterial,  but  does  not  vitiate  the  de^  „,.^j^-^j^  ^^.^ 
bration.     But  this  objeftion  only  lies  to  the  firfl  breach     a^ain/i 
Hgncd  i  for  the  fccond  is  right  in  this  refpctl.  ^'kll. 

But  there  is  another  obje£lion  that  goes  to  both  the 
veachcs,  that  it  is  not  laid  that  the  defendant  at  the  time 
rf  the  breaches  kruiu  the  perfons  there  mentioned  not  to  be 
anembers  of  the  Company.  Whether  or  no  it  is  neceflary 
that  this  ihould  have  been  fo  laid,  we  give  no  pofitive 
ij^niop,  becaufe  it  is  not  neceflary.  To  be  fure,  if  it 
were  in  an  indiAment  it  would  be  necefTary  to  lay  it  fo  ; 
nd  we  think  at  lead  that  it  would  have  been  better  if  ic 
bad  been  fo  laid  in  the  prefent  cafe. 

There  is  but  one  objc£lion  that  remains,  which  is  that  the 
Oompany  could  not  fue  in  their  own  name  for  thefe  pe- 
nlties,  becaufe  there  is  no  dire£):ion  in  the  bye*iaw,  and  be- 
Edes  ^e  penalty  is  not  givea  to  them  but  to  other  pcrfons> 
that  is,  a. moiety  to  the  ufe  of  the  poor  of  the  Company 
uid  a  moiety  to  the  difcoverer  (a).  But  we  are  inclitied 
to  think  that  if  the  bye-law  were  g[ood,  and  the  breaches 
pell  affigned,  the  a£bion  might  be  brought  in  the  name  of 
die  Company  (b).  The  Chamberlain  of  Loudon^s  cafe,  5 
Ci.  62.  b.^  I  RoL  Abr,  366.  (C),  and  what  is  (aid  in  the 
aie  of  Player  and  Vere^  Sir  ST.  Raym.  324,  arc  very 
IfODg  aathorities  in  fupport  of  this  opinion.  But,  as  it  is 
not  neceflary'at  prefent,  we  give  no  pofitive  opinion  upon 
dw  point. 

Upon  the  whole  therefore,  though  we  were  very  much 
indined  (as  far  as  juflice  would  permit)  to  give  judgment 
for  the  plaintiffs,  being  fatisfied  that  they'are  a  very  ufefui 

Company 

(«}  The  a^k>n  could  not  have  been  brought  hj  any  diftcveror ;  for 
tkvBgh  a  body  politic  may  make  a  bye-law,  fubjeding  thofe  who  infringe 
it  to  a  pQpahy,  they  cannot  give  an  ^dion  to  a  ftranger  to  recover  fuch 
pnaky.  Botkuit  v.  Ftnuetl,  I  IVitf.  937;  and  Totter  JeU  Viud  Ilarrit^  Maflers 
4flkt  T^flors'  C*.  at  Bath,  v.  G/azdy,  2  fViif.  %66. 
'  (k)  In  the  cafe  of  The  Majier  Wardem  and  Commonalty  of  Feltmaken  V. 
Daws^  B9f,  (5*  Pull.  98,  it  was  holden  that  the  mailer  wardens  and  io«y- 
amualty  of  a  company  ctmld  -sot  fue  for  a  penalty  forfeited  to  the  mailer 
and  wardena,  to  the  ufc  of  the  mailer  wardens  and  company. 


Williams  qui  tarn  agatn^  Orev 

Thu^t^,*  "  JVloTiON  [e)  for  cods  on  the  plaintiff's  bi 
Jan.  i7ih.  fuited.  A£lion  of  debr  for  200/  b]r  the  plaintiff 
tnon  informer  on  rhe  (lat.  15  Car.  i.e.  8.  ma^  t 
The  ft»t.i8  butchera  felling  lire  cattle ;  penalty  double  the  ral 
1 '"  wh*  h  ^  ^^**'^  »  ""^  ^^'^  *"  '■^^  King,  the  other  to  the  i 
giwroiis  No  cofts  given  by  the  ftaiute  to  the  informer.  '. 
wAtUnA-  was  pleaded }  and  the  plaintiff  was  nonfuited  ai 
Mil  in  po-  Cornwall  afCzea. 

ti^VifVhe       ^*>^  motion  is   grounded  on  the   18  Eln.  e. 

pbintifTbe  And  the  only  queftion  is  whether  that  flatute  ei 

nonfuii.a-  forfeitures  and  penalties  created  by  any  fubfeqoent 

tendiiofub-     It  was  faid  that  the  ftatute  of  CierJfj  the  Si 

^l^^^"^^ontycafoTixAthea.iaite2  ScjiEJ.6.e.i(f.^hfea\i 

ftatuict.      penalties  and  a  little  altering  the  nature  of  tbt 

It  was  faid  aifo  that  there  is  not  one  word  in  th< 

£Ji%.  which  implies  that  it  relates  only  to  offence 

before  that  time.     And  for  the  defendant  wm  c 

cafe,  Hul/.  a;,  which  was  in   17   Jae.  t.     Tl 

mation  was  on  the  35  £lix.  c.  6,  which  was  a  t. 

afl ;  and  the  queftion  was  whether  the  dcfenda 

found  not  guilty  {b)  was  entitled  to  cofts;  and( 

that  this  ftatute  18  Eln.  was  a  perpetual  dtrefii( 

informers.     Dogheaitt  cafe,  2  Leon.    116,     Infi 

on  the  27  Elm.  e.  4 ;  plaintiff  nonfuited ;  and  ll 

that,  the  plaintiff  not  being  a  common  infonaeri 

fendant  was  not  (c)  entitted,  but  no  objefUoa 

was  on  a  fubfequent  ftatute.     2  Ktb.  io<!  i  ani 
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lides  created  by  fubfequent  (latutes ;  which  (hews  that  1 742,  3. 
iier  cbufe  of  this  ftatute  has  been  hqlden  to  extend  to  v^^v^^y 
isqueiit  (Ututes,  though  there  are  no  ftronger  words  Wxiuiiut 
t  than  in  the  prefent  claufe.    Harris  q.  t.  y.  R^fvc  in    ^'^fi 
I.  \  and  Lamb  q.  t,  r.  Fetherjion^  M.  10  Geo.  ?•  D»£irs. 

tlfoild  defired  time  to  (hew  caufe.  So  rule  nifi,  which 
afterwards  made  abfolute  {a)  \  Belfiel4  faying  •<  that  he 
not  oppofe  it.'' 


q.  t.  T.  JVwrall^  1  IVllf,  117  ;  Carttr  q.  t.  v.  Toqthg,  M.  iz 
I.  there  dud;  and  The  Mayor,  tS^c.  of  Plymoutb  V  Werringypifiy  S  P; 
raMb  tile  cafe  of  tVUkhftm  q.  t.  v.  Atioi^  Cowp.  366,  where  the  plain- 
iVBig  been  oQafiutcd  in  an  adion  on  the  (lac.  ai  Hem.  8.  c  13,  for 
|i^rfice»  It  was  holdcn  that  the  defendant  was  entitled  to  cofts, 
^  ic  was  objeded  that  the  flat.  18  Eli%.  c.  5.  did  not  extend  to 
cdca  where  a  moiety  of  the  penalty  is  given  to  the  Kin^. 


John  Colehan  agawjt  John  Cooke,  ThuHVhy* 


Feb.  xoih. 


HE^fidlowing  opinion  of  the  Court  was  delivered  by    ^  promifio- 

.  J  •  rynotepay- 

VUks^  Lord  Chief  Juftice.     </  Motion  in  arreft  of  or  order  af-I 
pnent*    The  firft  count  is  on  a  promifory  note  dated  the  death  of 
h  of  May  17321  whereby  the  defendant  promifed  to^-  "*%"- 
to /feyry  Z>W^ziyy  or  order  150  guineas  ten  days  after  ^j^^*^  J|^  '' 
death  of^his  father  John  Cooke  for  value  received;  whioh  and  4  An.  c. 
K«fter  the  death  of  the  father  (which  is  laid  to  be  the  9;  ^n^^  co°- 
if  April  1 741)  was  duly  indorfed  by  De/any  to  the^^"^"?*^ 
ntiff.     The  fecond  count  is  on  a  promifory  note  dated  may" main! 
151I1  of  Juiy  17329  whereby  the  defendant  promifedtain  an  ac- 
lay  t»  Henry  Delany  or  order  fix  weeks  after  the  death  "on  unonit 
hi*  father  50  guineas  for  value  received  ;   the  like  in-  *8:a»nft  the 
ibiient  laid  after  the  death  of  the  father  as  before. 
t  third  count  is  for  money  had  and  received  &c.  250/. : 
this  is  outdf  the  cafe*     The  damage  is  laid  at  300/. ; 
La  general  verdi£l  for  the  plaintiff  on  both  notes. 

;C  was  infifted  {a)  on  for  the  defendant  in  arreft  of  judg- 
Dt  that  thefe  notes  are  not  within  the  (lat.  3  &  4  Anne 


^my'ft)  This  cafe  was  fcvcral  times  argued. 


I  ft,  Thai  ilie  acl  of  I'jrliamcnc  only  intend 
promtfory  notes  on  the  fame  foot  as  biils  of  exchi 
thit  ihcreforr,  if  bills  of  exchange  drawn  in  ih 
would  not  be  good  and  confequenily  not  aJlignal 
lows  that  notes  drawn  in  this  manner  are  not  OU 
able  or  affit^mble  by  the  llarute. 

2dly,  That  the  act  was  made  fur  the  advam 
trade  and  commerce,  and  conleijuentty  was  tl 
extend  only  to  fuch  notes  vis  arc  in  their  nature  i 
and  that  thefc  notes  arc  not  fo. 

Before  I  conGder  thcfe  obje^ions,  I  wilt  ftate 
of  the  i&  of  parliament  on  which  the  quellioi 
pcnd,  3  &  4  /f>i.  c.  9.  intitled  *'  An  z€i  for  ( 
remedy  on  promifoty  notes  as  is  now  ufcd  <m  c 
change,  and  for  the  better  payment  of  inland  I 
change."  Whereas  it  hath  been  held  that  notes 
Cgned  by  the  party  who  makes  the  fame,  w)u 
perfon  piomifes  to  pay  to  any  Other  peilon  01 
any  fum  of  money  thrrein  mentioned,  are  not 
or  indoifable  over  within  the  cuflom  of  mcrcl 
that  any  perron  to  whom  fuch  note  Ihall  be  all 
dorfed  or  made  payable  could  not  within  the  fa 
maintain  any  adtion  on  fuch  note  againtt  the  [i 
lirft  drew  and  figned  the  fame,  therefore  to  the 
encourage  trade  and  commerce  which  will  be 
vanccd  if  fuch  notes  fhall  have  (he  fame  eSed 
bills  of  exchange  and  fhall  be  negociated  in  lib 
be  it  cnaAed  that  all  notes  in  writing  which  (hall 
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iMc»  and  alfo  every  fuch  note  fliall  be  aflignaye  or  in-   1742*  3. 
able  over  in  the  fame  manner  as  inland  bills  of  ex-  v-^nrx^ 
igc  are  or  may  be  according    to  the   cuftom  of  mer-  Co  leu  an 
itSi  .and  that  the  perfon  or  pcrfons,  &c.  to  whom  the    ^s-"*"^^ 
of  money  is   made  payable  by  fuch  note   (hall   and 

maintain  an  adion  for  the  fame  in  fuch  manner  as 
le  or  they  may  do  upon  any  inland  bill  of  exchange, 
I  and  that  the  perfon  or  perfons,  8cc,  to  whom  fuch 
is  indorfed  or  afTigned,  or  the  money  therein  mention- 
rdtred  to  be  paid  by  indorfement  thereon,   Ihall  and 

maintain  his  her  or  their  ad  ion  for  fuch  money  either 
aft  the  perfon  or  perfons  who  figned  fuch  note,  or 
oft   any  of  the  perfons   who  indorfed   the   fame,  in 

manner   as    in    cafe    of  inland    bills   of  exchan«;e. 

title  of  the  aft  feems  to  refer  to  bills  of  exchange,  and 
'arc  likewife  referred  to  in  the  preamble,  and  the:  remc- 
I  to  be  the  fame  (a).     But  in  the  defcription  of  the  notes 
ch  arc  to  be  made  aflignable  there  is  no  reference  to 
\o{  exchange;  but  the  words  are  very  general,  and  I 
erunderftood  that  the  plain  words  of  an  enafting  claufe 
to  be  reftrained  by  the  title  or  preamble  of  an  aft  (t). 
as  indeed  been  often  faid,  and  1  think  very  rightly,  th.u  • 
he  words  of  an  aft  of  parliament  be  doubtful,  it  may 
proper  to  have  recourfe  to  the  preamble  to  find  out  the 
intng  of  the  Legiflature  ;  but  \yhere  the  words  of  the 
Aingpart  are  plain  and  exprefs,  I  do  not  think  that  they 
rht  to  be  retrained  by  the  preamble ;  for  the  preamble 
J  only  recite  fome  particular  mifchicfs  which  have  hap- 
ied|  but  the  enafting  claufe  may  not  only  be  calculated 
prerent  thofe  mifchiefs  but  others  alfo  ot  a  like  nature. 
m  the  words  of  the  enafting  part  of  this  aft  are  plain 
I  dear  and  very  general ;  and  in  order  to  brin^  a  note 
dun  the  defcription  of  that  claufci  it  is  only  liecciTiry, 

r)  It  was  taken  for  granted   in  T'/W.// v.  Uroivn^  1  7) .1^  £.  167  ;  ^ 

h  t^  E.  186;  both  in  the  Court  of  Kin-^'s  Driich  an-l  in  the  Kxch^- 
r-CluuDber,  and  folemnly  decided  in  the  calcs  of  Br:,tvn  r,  Ilarrw 
.  H.  4  vol.  148,  and  ^0v//^  V.  KenJal^  ib.  6  vol.  123,  (in  which  the 
turn  of  Ihnifon  J.  in  Dexlaux  V.  Hooi^  Bull.  jV.  i*-  174,  and  rho  uo- 
nifudon  in  May  v.  Cooptr^  Fof.  376,  10  the  contrary  were  over-rule  J, 
ttbree  days*  grace  are  allowed  on  a  proinlfory  note  (though  it  be  a  nott 
«blc  to  A.  without  adding  "  or  to  hlH  order,  or  \\>  ocartr,**  Smith  v. 
wi0lf6D  IS^  £.  123  )  as  well  as  on  a?)ili  01  cxc]:r:\<:,  by  reafon  of 
Stt.  3  &  4  An.  e,  9.,  which  puts  thcni  both  on  ci.e  lame  fouiin*>  in 
refpe^a. 

i)  Vid.  Cepeman  ^.  CuUant^  1  P,  IVrts.  ;,20;  Mjcc  v.  CjJell,  Cotv/. 
l;  FmUifm  v.  £aMh4\  ib.  543;  Cox  v.  LloiarJ^  //.  14  OVo.  3.  Dbu^l. 
U  *•  (JS)»  o^«  cd.;  ^tk^Bradlfj  v.  CLni:y\^zv  JJuiUrJ^s  D,l^£.  aoi* 


And  therefore,  as  to  the  firfl  objeclion,  that  i: 
eichange  had  been  drawn  in  this  manner  it  wouli 
been  good ;  fuppofing  it  to  be  true,  I  do  not  thii 
follows  that  thefe  promifory  notes  m^y  not  be  i 
f^encral  words  of  the  ftatute,  if  they  anfwer  all 
fcriptions  therein  contained.  However  For  sti 
fake  I  will  fuppofc  that  this  conffqucnce  would  I 
wc  do  not  think  that  a  bill  of  eichanf^e  drawi 
manner  would  be  bad.  Upon  this  hciid  it  woi 
ntifpending  time  to  run  over  all  the  paflagct  wl 
been  cited  out  of  the  civil  law  books  iit  relation 
exchange,  becaufc  I  put  a  queflion  to  tbe  couni 
wilt  I  think  determine  this  point,  whether  thei 
limited  time  mentioned  in  any  of  the  books  bejroi 
if  bills  of  exchange  arc  made  payable  they  aie  i 
and  it  was  agreed  by  the  countel  that  they  coii]< 
fucb  rule,  and  I  am  fure  1  can  find  none.  But  ii 
cxcbangc  be  made  payable  at  never  lb  diftaat  a  < 
be  a  day  that  muft  come,  it  is  do  objeQion  to 
There  is  but  one  paflagc  in  the  books  whereto  m 
to  the  contrary  is  fa  much  as  fainted  at ;  and  that : 
fbius  dt  commtrcih,  where  it  is  faid  that  it  had  bee 
ly  an  objection  againlt  a  bill  of  exchange,  aa  cc 
the  nature  of  it,  that  it  was  made  payable  at  tl 
feven  months :  but  by  his  making  uCe  of  the 
Mtrly^  it  is  plain  that  in  his  opinion  the  law  was 
to  be  otherwife.     If  therefore  the  dillance  of  tin 
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174;   3.      I  ft,  That  the  note  fliould  be  in  writing; 

\-^r%^      2dly,  That  it  fhould  be  made  and  figncdbytbc] 

CoLEOAv  promiHng  to  pay  ; 

'f«"s/5?         And  3dly,  That  there  be  an  cxprefs  promife  tO] 
**°**'   another  or  his  order  or  bearer.     But  as  to  the  time  0 
ment,  the  a£t  is  C\\cnt,  nor  is  there  any  particular 
prcfcribed. 

And  therefore,  as  to  the  firft  objeflion,  that  if  a 
exchange  had  been  drawn  in  this  manner  it  would  no 
been  good ;  fuppoGng  it  to  be  true,  I  do  not  think  t 
follows  that  thefe  promifory  notes  may  not  be  with 
general  words  of  the  (latute,  if  they  anfwer  all  th 
fcriptions  therein  contained.  However  for  argai 
fake  I  will  fuppofc  that  this  confequence  would  hold 
we  do  not  think  that  a  bill  of  elch^nge  drawn  ii 
manner  would  be  bad.  Upon  this  head  it  would  I 
mifpending  time  to  run  over  all  the  parages  which 
been  cited  out  of  the  civil  law  books  ia  relation  to  h 
exchange,  becaufe  I  put  a  queftion  to  the  counfel  1 
will  I  think  determine  this  point,  whether  there  i3 
limited  time  mentioned  in  any  of  the  books  beyond  1 
if  bills  of  exchange  are  made  payable  they  are  not  ] 
and  it  was  agreed  by  the  counfel  that  they  could  fii 
fuch  rule,  and  I  am  fure  1  can  find  none.  But  if  a  I 
exchange  be  made  payable  at  never  fo  diftant  a  dav, 
be  a  day  that  muft  come,  it  is  no  obje£tion  to  the 
There  is  but  one  paflage  in  the  books  wherein  any  n 
to  the  contrary  is  fo  much  as  hinted  at;  and  that  iff  in 
cbius  di  commerciis,  where  it  is  faud  that  it  had  beeo^iv 
iy  an  objeAion  againft  a  bill  of  exchange,  as  contn 
the  nature  of  it,  that  it  was  made  payable  at  the  a 
feven  months :  but  by  his  making  ufe  of  the  woni 
mer/y^  it  is  plain  that  in  his  opinion  the  law  was  thea 
to  be  otherwife.  If  therefore  the  distance  of  tim  « 
not  have  made  a  bill  of  exchange  bad  if  drawn  in 
manner,  fince  it  is  drawn  at  a  time  which  muftcMM^ 
only  other  objedion  that  was  made  on  this  head  11 
in  all  bills  of  exchange  there  muft  be  a  par  pro  y^ 
there  cannot  be  in  this  cafe,  becaufe  the  ndue 
afcertained.  But  I  (hall  (hew  plainly  that  the  valae  tfj 
afcertained,  when  I  come  to  the  other  ol:je£lioD  dMtll 
are  not  negotiable  notes. 

Secondly;  Having  anfwered  the  objedion; againft i" 
notes  con&dtnti^xVvtm  oxi  >^t  C^coie  foot  as  bills  of  acM 
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ifiaks  were  always  holden  to  be  good,  becaufe  though  T742,  ^. 
fairs  were  not  always  holden  at  a  certain  time,  yet  it  u.-'-v-O 
rertain  that  they  would  be  held.  The  cafe  of  Jmh-cws  Cole-mx 
mnklyn  {a\  H.  3  Geo,  i.  B.  R.y  depends  on  the 
reafon  5  for  there  the  note  was  to  pay  fuch  a  fiim  two 
hs  after  fnch  a  (hip  was  paid  off;  and  helil  good,  becaufe 
hip  would  certainly  be  paid  off  one  time  or  other. 
afcof  Lewis  y.  Ord{b\  T.  8  &  9  G.  2.  5.  R., 
xzAIt  the  like  cafe,  and  determined  on  the  fame  rea- 
As  to  the  objeftion  that  thefe  are  not  negotiable 
,  becaufe  the  value  of  them  cannot  be  afcertained, 
rgument  is  not  founded  on  fa£^,  becaufe  the  value  of 
when  the  age  of  a  perfon  is  known  is  as  well  fettled 
ibc:  and  there  are  many  primed  books  in  which  thefe 
htions  are  made.  But  if  it  were  otherwife,  the  life 
man  may  be  infured,  and  by  that  the  value  will  be 
tained.  And  the  fame  anfwer  will  fervc  to  the  objec- 
rbich  I  before  mentioned  agaiml  fuch  bills  of  exchange. 

lerc  was  another  objc£lion  taken,  that  the  drawer 
t  have  died  before  his  father,  and  then  thefe  notes 
d  have  been  of  no  value  :  but  there  is  plainly  nothing 
it  objcftion,  for  the  fame  may  hz  faid  of  any  note 
ble  at  a  dillant  time,  that  the  drawer  may  die  worth 
log  before  the  note  becomes  payable. 

c  do  not  think  that  the  averment  of  the  death  of  the 
T before  the  indorfement  makevS  anv  alteration,  bccaule 
re  of  opinion  that  if  the  notes  Ws^re  not  within  the 
te  ab  initio,  they  (hall  not  be  made  fo  by  any  fubfc- 
it  contingency.  But  for  the  r^^afons  aforcfaid  we  are 
pinion  fand  fo  was  the  Lord  Chief  BarOn  Parker) 
tbe  plaintiff  is  entitled  to  his  judgment  {c)  \  and  there- 

the  rule  for  arrefting  the  judgment  mull  be   dif* 

I  Sir.   14.  {b)  Cumntngb.    B'ltli  of  Exchange  1 1 3. 

Tbii  judgment  was  afterwards  affirmed  in  ihe  Court  of  King*s 
leo  a  writ  of  error,    a.  Sir,  1117. 

>  See  the  following  cafe^,  in  which  the  notes  or  bill^;  of  exchan^^e 
icy  Mtt  both  on  the  fame  footing)  were  holden  not  to  be  good  note* 
•,bec«a(e  they  were  payable  out  of  a  particular  fund  or  on  a  contiu- 
;  Bmmkmry  v.  Lijfttt,  %  Str,  IZIl;  Davtkes  V.  Lord  Dihrainct 
Mtf.  78a;  3  '^V'  a^7;  R*^rt$  V.  Peakty  I  Burr,  323;  KiKgJlom 
f,  Af.  «3  C.  3.  B,  R,  BayUy't  Bills  of  Exchange  ^\\  and  CarUi  ▼. 
vf,  5  D.  (5*  E,  484. — In  rhcfe,  the  notes  were  holden  to  be  goo<i, 
fe  they  were  payable  at  all  events;  BurcbfH  v.  Burslell^  %  L»rd 
,  1545 ;  Evame  V.  U.t'irrivtMi,  I  li'Hr.  %6%  \  Pnblrxvetl  V.  WHfom^  I 
S\\  Cbatftviik  V.  Aile/i^  th  607;  Cnft  v.  A' .;':/,  i.  i^-zr.  2%i,  Mid 
dKvr  T.  Hartjmk^  7  Jj.  ^'  E,  733. 


4o«  HILARY  TERM,  i6  Geo.  IL  Cft 

^-^-^p^^^  Jonathan  Scott   and   Fi^ANCift  ^fUifiOAMS^ 

I'hurfdayt      ^g^i^  Robert  Surma'K  -SAi.tMpu0»^*-dDd 

Fcb.iodi!      John  Cruickshank,  AffigHiefif^e^'ftl^Mrt 

Scoi t  a  Bankrupt,    '"'.r  ''':•'■'  ='" ^?  >  i^'jij 

HE  opinion  of  the  Court  was  delivered,  as  follow^  bj 

r  f /**^°d  ^''''''  ^^«^  ^^'^f  Jufticc.  "  Aaion  on  tfaecaCe^for 
he^ fell' and  ^^^^Y  ^^^  ^^^  received.  The  plaintiflb  beinf^f  paitnen  h» 
receive  the  ^ond  fea  configned  a  quantitjr  of  tar  tO'  Richard  Scotlii^ 
money  be-  bankrupt,  brother  of  the  plaintifF  Scott ,  as  yHheh;*  faAte 
^  ^  There  had  been  mutual  dealings  betweca  the  tsl^o^broilai^ 
and  doTnot  ^^'^^  ^^^^  ^^^^  unfettled.  The  fhip  and  goods  arriMik 
parchafe  the  Thames  from  Carolina  azd  March  1739.  •  Tbctf^fiit 
with  it  any  received  the  bill  of  lading,  and  fold  the  tar  on  the  aSlklW 
fpccific  ^rtrfi^  following  to  Cornelius  and  Jirfmiah\*Owmim^ 
\t\col  bemg  '^  ^^^  agreed  that  the  tar  (hould  be  paid  for  in  nroiMi6lf 
diftinguiih-  notes  payable  four  months  after  the  detivery  of  tbe^gMl^ 
ed  from  tht  and  that  a  debt  of  31/.  due  from  the  fador  -to  the  foilil 
^^  ''L^'*  ^"  ^>^  ^^'^  siccount  (hoUid  be  dedu£ted.     ift  Aft^iq^ 

the  other  for  102/.  6s-  8//.,  whidi  vidi 
recover  the  the  31/.  made  up  aoo/.  On  the  3d  of  April  tt^^fiint 
r'^^fromhil  f^^o"*  committed  an  aci  of  bankri^tcy,  and  a 
a^nein,  *  '^ued  On  the  5ih  on  the  petition  of  one  of  the^ 
but  mufl  The  bankrupt  delivered  up  the  two  notes  to  thekk 
come  in  un-  nggg^  g^d  thcy  have  fince  received  the  money,  ^Thniiive 
miffitn"""  Jikcwife  confirmed  thefale,  and  fettled  the  acoountwiAtk 
^^aUo^i  the  vendees,  and  received  the  balance,  beh^  378&^.4r.  Hkj 
fadoratthe  have  likewife  received  the  bounty-money  ailowsd'by  ift  ■ 
J?"«  of ''^c  parliament  to  the  importers,  being  199/.  Ir.  ■>  *" 
fct"!'" '*"  i'^^e  defendants  infift  that  as  affigncw  thcy«re^odlWed» 
debt  of  his  all  the  money  which  they  have  received,  and  that  the 
own  due  to  plain tilFs  niu(t  come  in  as  creditors  under  the  cooiaiifflUOi 

the  vendee,  .  |-:.flb 

"  "  ^^^  ...      .i.iJ. 

fame  ai   if  the  U^ut  received  fo  much  money  from  the  vendcse,  and  the  CdiuHPl 

muft  come  in  under  the  fa  dor's  comhiiffion.  v  -       ^^  pj* 

— But  if  the  goods  remain  in  fpecie  in  the  fa Aor's  hands  at  thetimoi^^hilW^ 
rnptcy,  the  confignors  may  recover  the  goods  in  trover  from  the  ailigiieei. 

-—Or  if  a  fador  fell  goods  for  his  principal,  and  become  bankrupt  before  f^fO^ 
and  his  aflignees  afterwards  receive  the  money  for  them*  the  principal  nuy  recsNT  t 
from  them  in  an  adion  for  money  had  and  received. 

— ?io  if  the  fador  on  fuch  a  fale  take  notes  in  payment  from  the  vendeepayibk  mV* 

at  a  future  day,  and  h\«  afii^ee«  a^tcr^axda  T«ceive  ihe  money  due  m  the  scnsi  ^ 

principal  may  recover  \tiTomt\\eu\K\^tw«ia»%a:vwv\wts«B«^V»Amndfecei^ 

—If  the  afliKnccs  oC  a iaftot  ^V*axv^wuv^^  tt«:vs«.>xwx«^  muM:^  wiiawwr^-' 

an  aa  of  parliLnem  gWia^d^ebouvxt^,  !•  ^^vt^l^^^"^ 


SeconfigR-  ^^^  vendees  gave  the  faftor  in  part  two  promiiiDiyj 
ort   cannot  one  for  66/.  1 3/  ^d.y 
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i  pbintiA  infift  that,  the  bankrupt  being  only  a  fac-  1 742, 3. 

le  money  lecehred  on  the  n<Jie8»  thoueh  payable  v^-v-*<-^ 

haoknipc  or  bis  order,  and  like^^ife  the  money  ^^^^J 

n1  of  the  vendees,  and  alfo  the  bounty«money,  nauft  soMiAir. 
fideied  as  money  receiTed  to  the  ufe  of  the  plaircifis. 
:fendant8  paid  the  freight  duty  and  ojther  charges» 
widi  the  commiffion  amounted  to  519/.  2s. 

:  cafe  was  tried  before  me  at  Guildhall  27th  of  June 
and  the  queftion  referved  [a)  for  the  opinion  of 
mn  was  whether  the  plaintift  are  entitled  to  the 
10/.  for  which  the  verdid  was  giren,  or  to  any  and 
part  thereof.  The  fum  of  358A  lo/.  arifes  from 
ing  the  519/.  zs.  out  of  877/.  lax.,  which  was  the 
imduce  of  the  tar.  We  did  not  confult  my  Bro* 
wrtifau  if.,  be  not  being  in  Court  at  the  time  of  the 
eat:  but  Lord  Chief  Baron  Parker  agreed  in  opinion 
n^  and  has  given  me  authority  to  (ay  fo,  that  the 
i  ought  to  be  for  the  plaintifis  tor  327/.  10/.  deduA-* 
B  31/.,  for  which  we  are  all  of  opinion  that  the  plain- 
m  only  come  in  as  creditors,  it  ftandiag  juft  on  the 
tDor  as  if  the  bankrupt  had  received  it  in  money  before 
nkffuptcy. 

!  are  not  quite  agreed  in  our  reafons,  though  we  all 
Khat  the  vcrdidl  (hall  be  for  the  plaintiffs  for  327/.  10/. ; 
toefere  I  will  inform  you  in  what  we  all  agree^  and 
u  there  is  fome  little  difference  between  us. 
ae  are  three  things  in  difpute  \ 
The  money  received  on  the  notes ; 
f ,  The  money  received  of  the  vendees  as  the  balance 
!  account ; 

^  Sdly,  The  299/.  8/.  received  by  the  defendants 
B  bounty«money. 

^  all  agree  that  the  equity  of  the  cafe  is  with  the 
ift ;  and  that  therefore  if  the  law  were  againft  the 
iffs  they  would  certainly  be  relieved  in  equity.  The 
it  Copeman  v.  Gallant^  I  P.  Wms.  314;  of  Wife^ 
;  VandipuU  2  Fern.  203 ;  of  Burdett  v.  JVillet  in 

Dd  the 

Tbii  c»fe  wat  twice  «rgued  on  the  a6th  of  Mty  and  9th  of  N^ 
K74S  ^  SAimatr  and  Frimt  Kiag't  Serjts.  for  the  pfauntifBi  and  bj 
Kiog'a  Scrjt.  and  £jre  Scrjt.  for  the  dffrndantti 
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1 742,  3.  the  fame  book  638 ;  and  of  IVhUecomh  v.  ^^^9^1 1  Soff.    « 
"^-^^^-^  are  all  c!e;ir  and  plain  to  this  purpofe.     This  point  rRflm 
Scott    fore  Cannot  be  difputrd.     And  whcrercr  the  cqmtyo/"* 
;t'.i"^v    ^^^^  ^'  clearly  with  the  plaintifTy  I  will  alwavs  endca^'^sp 
if  I  can,  and  if  it  be  any  ways  confiftent  with  thcwtorf 
law,  to  give  him  relief  at  law.     And  I  found  my  idblttM 
on  a  maxim  in  law,  that  the  law  will  always  araddrcvif ' 
of  a£lion  if  poflible,  to  prevent  trouble  and  ezpencetotk 
fuitors ;  and  for  the  f^me  reafon  I  think  \  fortiori  weoagk 
to  endeavour,   if  poffiblc,   to  prevent  fuits  in  Cooro  rf 
Equity.     But  to  be  fiire  no  motive  whatever  is  fuffidentti 
warrant  our  determining  contrary  to  law. 

I  will  therefore  in  the  neit  place  confider  whit  A^. 

law  is.     And  there  is  a  notion,  I  own,   which  we^^ 

much  with  me  to  be  of  opinion  with  the  plaintifii'*!' 

which   my  Brothers  are  doubtful ;    and  therefore  11  I^i 

believe   it  was   never   darted    before,  I  (hall  only  p 

mention  it  and    (hall  not  rely  upon  it.     My  naBOf 

is  that  aifignees  under  a  commiflion  of   bankmpt  0^^ 

not  to  be  confidered  as  general  aflignces  of  all  the  reil'4[ 

perfonal  eftate  of  which  the  bankrupt  was  feifed  andpv 

fefled,  as  heirs  and  executors  are  of  the  eflatesof  tfacir^ 

ce(tors  and  teltators;  but  that  nothing  veils  in  tnefeaffisflM' 

even  at  law  but  fuch  real  and  perfonal  eftate  of  the  (nokiQ^ 

in  which  he  had  the  equitable  as  well  as  the  legal  intei4 

and  which  is  to  be  applied  for  the  payment  of  the  biflk- 

rupt's  debts  {a).     And  I  found  this  my  opinion  both  on  fc 

reafon  and  jufiice  of  the  cafe,  and  like  wife  on  the  feww 

lUtutL's  maile  concerning  bankrupts  which  relate  to  tW 

point.     As  to  the  reafon  of  the  cafe,  I  rely  here  again  apo" 

the  rule  concerning  circuity  of  a£lion.      For  I  think  i 

would  be  very  abfurd  to  fay  that  any  thing  (hall  veftinlh 

aflignees  for  no  other  purpofe  but  in  order  that  thcie  mf 

be  a  bill  in  equity  brought  againd  them  by  which  ihcf 

will  be  obliged  to  refund  and  account,  and  according  (> 

the  cafe  of  Burdettw.  JJulUtt  wxW  likcwife  have  cofb*-^ 

creed   againll  them,  and  fo  the  eflVfts  of  the  banb^ 

which  ought  to  be  applied  to  the  difcharge  of  his  debt!  •■I 

be  wafted  to  fervc  no  purpofe  whatever.    If  thciefcR!^ 

baoknfK 
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iobnptwerefeifed  of  a  trufteftate  in  lands,  for  the  reafons   T742, 3. 
readr  mentioned  I  fliould  think  that  it  did  not  veil  in  ynr^o 
t  affigneet  at  all,  but  that  the  legal  eftate  as  to  that  (hould  ,  ^^J^JJ 
II  lemain  in  the  bankrupt  for  the  benefit  of  the  ceftui  sulaiAN-. 
e  Cnift.    And  as  this  notion  is  mo(t  confident  with  rea* 
i  and  jafticCi  fo  I  think  it  is  mod  agreeable  to  the  fta- 
B  13  lilh-  c,  7.,  to  which  all  the  reft  refer ;  for  that  is 
ftatate  which  direAs  what  real  and  perfonal  eftate  of 
bankrupt  the  commiflioners  have   a  power  to  apply 
raids  the  difcharge  of  the  bankrupt's  debts^  and  nothing 
eficd  in  the  affignees  by  any  of  the  fubfequent  ftatutes 
what  the  commiflioners  had  a  power  fo  to  difpofe  of* 
:  words  (a),  of  the  (latute  of  the  73  Eliz,  are  *'  the 
mil&oners  (hall  have  power  and  authority  to  fell  and 
Mrfc  of  fuch  lands  which  the  bankrupt  had  in  his  own 
lit  and  for  fuch  ufe  and  intereft  right  or  title  as  fuch 
krupt  had  in  the  fame^  and  his  or   her  money  goods 
tlds  wares  merchandizes  and  debts."    But  as  I  believe 
contrary  notion  has  obtained,  and  as  this  is  only  my 
^private  notion,  and  my  Brothers  do  not  feem  to  be 
Befatisfied  with  it,  and  as  we  can  determine  the  prefenc 
rmpon  other  points  in  which  we  are  all  agreed,  I  (hall 
at  all  rely  upon  this,  but  leave  it  to  be  confidered  better 
more  fully  another  time,  if  it  (hould  ever  come  to  be 
only  point  on  which  a  cafe  muft  be  determined. 

7e  are  all  agreed  that  if  the  money  for  which  the  tar 
been  fold  had  been  all  paid  to  the  bankrupt  before  his 

D  d  2  bankruptcy, 

/  The  word*  of  that  ftatut^  are  thefc.  The  commiflioners  (hall  have 
ower  aud  authority  to  cake  by  iheir  difcrttions  fuch  order  and  direct 
nth  the  body  of  foch  perfon  ficc,  **  as  aifo  with  all  his  or  her  land« 
WiUii  hereditaments  ak  well  copy  or  cuftomary  hold  as  freehold,  which 
flie  (hall  have  im  his  w  her  <nvH  rijrht  before  he  or  (he  bccaiucr  bank- 
tod  alfo  with  all  fuch  lands  .tenements  and  hereditaments  as 
perfon  (hall  have  purcbafed  for  money  or  other  recompence  jointly 
lis  wife  children  or  child  to  the  mmty  uft  uffucb  offcnJtr^  mr  cf  ^r  for  fuch 
rtji  ri^ht  or  tit  ft  as  fuch  o^-iid^r  thtn  Jhall  have  in  the  fame  tvhich  he  or 
f  Uvf/tMy  ikpatt  withal,  or  with  any  perfon  or  perfon^  of  tnift  to 
crct  ufe  of  fuch  offender,  and  alfo  with  his  or  her  money  goods  chat- 
im  merchandizes  and  debts  wherefocvcr  they  may  be  found;  and  by 
inrolled  &c.  to  make  fale  of  the  f^id  lands  &c."  And  by  flat. 
.  t.  r.  I5.  /.  13.  the  commiflluncrs  *" have  power  to  grant  and  adign 
crwife  to  order  or  difpole  of  all  or  ::ny  of  the  debts  due  or  to  be  diic 
ir  th*  ken'ft  wf  the  fail  bankrupt  by  what  perfon  or  perfons  focver,  or 
at  manner  and  form  focver,  to  the  ufe  of  the  crciditors  of  the  faid 
ttpc."  &c. 
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174;   3.      I  ft,  That  thciiotefliould  be  in  writings 

2dly,  That  it  fliould  be  made  and  figned  bf  the  p 


CoLBBAv  promifing  to  pay  i 
^'Atf        And  3dl7i  Tiiat  there  be  an  ezprert  promire  Co  | 
^^^''  another  or  his  order  or  bearer.    But  as  to  the  dme  d 
ment,  the  a^  is  Qlent,  nor  is  th^e  anj  particiilir 
prefcribed. 

And  therefore,  as  to  the  firft  objeAion,  that  if  a  I 
exchange  had  been  drawn  in  this  manner  it  would  aol 
been  good ;  fuppofing  it  to  be  true»  I  do  not  think  d 
follows  that  thefe  promiforjr  notes  may  not  be  witU 
general  words  of  the  ftatute,  if  they  aiifwer  all  th^ 
fcriptions  therein  contained.  HQweyer-for  aigu 
fake  I  will  fuppofe  that  this  confequence  would  hoUi 
we  do  not  think  that  a  bill  of  exchange  dfaw^  ia 
manner  would  be  bad.  Upon  this  head  it  WQoU  |^ 
mifpending  time  to  run  oTer  all  the  pafl^Ms.  wUch 
been  cited  out  of  the  civil  law  books  m  rcSSttion  l^  |j 
exchange,  becaufe  I  put  a  queftion  to  tbe  coanUi  a 
will  I  think  determine  this  point,  whether  tho^  i| 
limited  time  mentioned  in  any  of  the  books  beyond  1 
if  bills  of  exchanee  are  made  payable  ti^y  are  net  j 
and  it  was  agreed  t>y  the  counlel  that  they  oodd  i|ri 
fttcfa  rule,  and  I  am  fure  1  can  find  none.  But  if  aA 
exchange  be  made  payal>le  at  never  fo  diftant  a  UlA] 
be  a  day  that  muft  come,  it  is  no  obje£tion  to  tU 
There  is  but  one  pafla([e  in  the  books  wherdp.  aoy^ii 
to  the  contrary  is  fo  much  as  hinted  at;  and  that  i(W 
cbius  di  commirciiSf  where  it  19  faid  that  it  had  beea/V 
ly  an  objeAion  againft  a  bill  of  exchange,  as  ooflid 
the  nature  of  it,  that  it  was  made  payable  at  tfao^H 
feven  months:  but  by  his  making  ufe  of  tfaevii^ 
m^/jp,  it  is  plain  that  in  his  opinion  the  law  wasiM. 
to  be  otherwife.  If  therefore  the  diftance  of  tittH  ^ 
not  have  made  a  bill  of  exchange  bad  if  dnwi^ll 
manner,  fince  it  is  drawi^  at  a  time  whidi  maft  <Mi 
only  other  obje&ion  that  was  made  pa  this  lmd<|R0| 
in  all  Ulls  of  exchange  there  muft  be  a  bar  ^ '^ 

there  cannot  be  ia  this  cafe,  becanfe  the  i 
afcertained.    But  I  Oiall  (hew  plainly  that  the^ahfe  1 
ascertained,  when  I  come  to  the  other,  objjefl&iiflr ' 
are  not  negottaUe  notes.  '  '  ' 

Secondly }  Having  anfwered  the  obj 
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'  other  tbingi  if  he  do  not  lay  out  the  money  accord-  1 742, 3. 
an  a£Bon  of  debt  vill  lie  or  an  a£iion  on  the  cafe  ^^''^^^^ 
ttnich  numey  bad  and  receivisd  to  A/$  ufe.    So    ^^^^JJ 
lA.  9«  Poubir  ▼.  Camwallf  if  a  man  receive  money  sutiUAv. 
fpedal  ptnrpofei  and  negleA  or  refufe  to  apply  it 
afea  Coir  which  he  received  it»  an  a£lion  on  the 
Hi  lie  aa  for  money  had  and  received.     And  though 
in  eqiuty  may  be  proper  in  feveral  of  tfaefe  cafes, 
'aftion  at  law  will  lie  likewife;  as  if  I  pay  money 
ther  to  ]ay  out  in  the  purchafe  of  a  particular  el- 
r  anv  other  thing,  I  may  either  bring  a  bill  againft 
mfidering  him  as  a  truftee,  and  praying  that  he  j 
tf  out  the  money  in  that  fpecific  thing,  or  I  may 
an    aAion    againft  him  as    for  fo   much  money 
id  received  for  my  u(e.     Courts  of  Equity  always 
jBicfi  bills  when  they  are  brought  under  a  notion 
rhft»  and  therefore  in  this  very  cafe  have  often 
itiiif  where  the  party  might  have  had  his  remedy 
,  if  he  had  thought  proper  to  proceed  that  way. 

apply  this  general  rule  to  the  prefent  cafe.  The 
KS  naving  received  this  money  which  belongs  to  the 
It  and  ouffht  not  to  be  applied  to  pay  the  bankrupt's 
they  ought  to  have  paid  it  to  the  plaintiffs,  and 
ring  done  fo,  this  a&ion  will  lie  againft  them  for 
h  money  had  and  received  to  the  ufe  of  the  plain- 
But  I  need  not  rely  on  the  general  rule  only,  for 
-J  point  now  in  queftion  has  been  twice  folemnly 
in^.  Firft,  in  the  cafe  of  Gurratt  v.  Cullum  (a), 
Iftne,  B'  R.  which  was  thus.  The  plaintiff  being 
md  employed  Burtivill  and  Mafon  as  his  faflors  ia 
CO  fell  goods  for  him,  which  he  had  fent  to  them* 
:il  a  parcel  to  J*  S  for  20/.  the  plaintiff  not  know- 
xrhom  they  were  fold,  nor  J.  S.  whofe  goods  they 
but  they  were  delivered  to  him  as  the  goods  of  B. 
.  by  a  bill  of  parcels  and  charged  to  their  account 
r  books  mutually.  B.  and  Af.  before  payment 
bankrupts,  and  their  debts  are  affigned  by  the  com- 
era  to  the  defendant,  who  afterwards  receives  the  20/^ 
;-  The  plaintiff  brought  an  adlion  for  money  had  and 
i  to  his  ufe ;  and  this  matter  being  referred  by  Hcli  foe 
aion  of  the  King's  Bench,  judgment  was  given  on 

argument 

BM  N,  P>  4}.  lafl  cd.  by  the  name  of  Gairat  v.  Cn/Zmu 
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1 742,  3.  argument  for  the  plaintiff*.     Afterwards  at  GuiUhali 

v^'nno  Lord  Chief  Juftice  Parker^  this  cafe  was  cited  and 

Scott     ^^  ^q  (^  j^^^  bccaufe  thouch  it  was  agreed  that  p: 

s^S^iITan    ^y  7'  ^"  ^^  BurtwcU  and  Af /i/S/i  with  whom  the  o 
was  made  would  be  a  difcharge  to  ^.  5.  againft  the 
paly  yet  the  debt  was  not  In  law  due  to  them,  bat 
perfon  whofe  goods  they  were,  and  therefore  it « 
aiTigned  to  the  defendant  by  a  general  affignnient  0 
debts,  but  remained  due  to  the  plaintifT as  befen 
being  paid  to  the  defendant  who  had  no  right  jto  hav 
mud  be  confldered  in  law  as  paid  for  the  ufe  of 
whom  it  was  due,  and  fo  an  aftion  will  lie  as  for 
had  and  received  to  his  ufe. 

There   were,    I   think,  but  Iwo  objedions  of ' 

made  on  the  other  fide.     Firft,  That  the  notes  being 

to  the  faAor  mud  be  fued  for  in  his  name,and  bad  difd 

the  former  debt.     But  this  is  otherwifc;  for  the  pl< 

were  not  obliged  to  accept  fuch  notes,  neither  do  thi 

charge  the  former  debt  either  in'  refped  to  the  plainl 

the  fa£lor.     They  do  not  difcharge  the  former  debt|h 

they  only  create  a  debt  of  an  equal  nature:  but  it^ 

have  been  otherwife  if  a  bond  had  been  given ;  aad 

was  held  in  the  cafe  of  Cumber  v.  Wane{a\  P.  7 

B    R.  where  a  note  given  in  difcharge  of  a  debt  for 

fold  and  delivered  was  pleaded  to  an  action  brought 

on  the  note  but)  for  the  goods  fold,  and  held  to  be  00 

plea  being  of  the  fame  nature  as  the  firft  debt:  hil 

bond  had  been  given,  held  it  would  have  been  a  difcbs 

and  this  judgment  is  founded  on  feveral  former  refolut 

If  indcrtrd  thefe  notes  had  beenaftually  negotiated,  itn 

have  bten  otherwife,  bfcaufe  then  it  mult  have  been 

fidcred  as  if  the  monev  had  been  received ;  befidesiniio 

pcrfons  might  be  prejudiced  :  but  that  is  not  the  pR 

cafe. 

The  other  objeftion  was  that  a  faSor  by  virtue  0 
general  authority  cannot  fell  on  credit;  if  he  do,  it  k 
his  o\^n  rifle,  and  the  owner  is  not  obliged  to  accept  1 
vendee  as  his  debtor  ;  and  that  it  does  not  in  theprcfi 
cafe  appear  that  he  had  any  fpecial  authority.  An<l  i 
this  purpofe  feveral  paflages  were  cited  out  of  thedfilfa 
books  of  the  nature  of  a  factor.     To  this  I  fliill  P«^ 

aafirffi 

(n^    \  Sir.  A,^f>. 
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8;  ift,  that  the  nature  of  dealinpr' is  now  quite  al-  1742,3. 
of  which  Courts  of  Law  muft  take  notice  ;  for  con-   y^^OO 
nd  daily  experience  (hews  that  faftors  do  fell  upon     ^^°7J 
■ritlioat  fuch  a  fpecial  authority.     If  it  were  other-  sorman. 
i  would  be  the  greated  prejudice   to  trade,  as  it 
be  likewife  if  this  notion  (Iiould  prevail  that  the 
muft  fufier  by  the  fa£lor's  becoming  bankrupt;  and 
;ht  always  as  much  as  we  can  and  as  far  as  is  confident 
wruks  of  law  to  do  every  thing  to  promote  the  trade 
mmerce  of  the  nation.     Another  anfwer  likewife 
:  given,  that  a  man  may  in  many  cafes  either  confider 
X  as  a  wrong*doer  or  as.a  receiver  of  money  for  his 
bethinks  beft  and  moil  for  his  advantage ;  and  there* 
the  nature  of  a  fa£lor  were  as  is  alledged,  yet  even 
;  cafe  the  owner  may  come  either  againft  the  vendee 
hStoT  at  his  ele^ion ;  and  the  plantiffs  by  this  ac- 
ive  chofen  to  confirm  the  fale. 
I  therefore  as  we  think  that  there  is  nothing  in  thefe 
kms,  upon  the  reafon  of  the  thing,  the  general  rule 
has  always  prevailed  in  parallel  cafes,  and  thefe  two 
Q  point,  we  are  clearly  of  opinion  for  the  plaintiffs  as- 
:  two  firft  fums :  and  as  to  the  lafl  we  think  that  it 
much  ftronger  for  them ;   for  as  the  bounty-money 
ot  belong  to  the  plaintiffs  or  become  due  to  them  by  ^ 

of  any  contra£l  made  by  tne  fa£lor,  but  as  it  is 
by  feveral   arts  of  Parliament  to  the  importer  {a)    ^ 
er  received  this  certainly  received  it  for  the  ufe  of  the 
ifis,  who  were  thw  owners  and  importers  of  the  goods. 

:  are  therefore  of  opinion  that  the  judgment  ought  to 
the  plaintiffk  for  327/.  10/^  and  ordered  the  verdift 
i^;^i?.ient  to  be  entered  up  according  to  the  rule  for  that 

Vid.  fiat.  3  &  4  Ann.  c.  10.    ^ 

Va.  Ttoh  V.  Ho:iing-a,orU,S  D.  \S'  E.  iu«and  »  ^'-  Bl,  Rep.  S^l- 
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£.  160  2  William  Dawkb  Affignee  of  Dinglbt  Askham 
Apri?  2S     SheriflF  of  the  County  of  Huntingdon  a^milt 
William  PAPWORTHEIq. 

L 

I 

L^fo/^thc'''I^£BT  on  a  bail-bond  giren  to  the  flierifffi^di  tf 
•BgDccouJune  1742  in  the  fum  of  263/.  61.  8cf.  It  wit  9gn|l 
baii-hond  that  every  thing  prerioua  to  the  affignmcnt  is  ri|^llf.ftl 
his  ^ara"  ^^^^  '"  ^'^^  declaration  1  and  then  k  goes  on  and  m% 
tiop  thaV^  th^t  ^he  faid  Dhigley  /Jkham  on  the  29th  cffitme  l^4^\| 
the  (her  if  a  certain  endorfement  upon  the  bond  affignco  an4Lli>t  9^ 
aflignecithe  the  fame  to  the  plaintiff  according  to  the  formof  th*A>W|^ 
bonatohini  j^  ^^^^  ^^jj.  j^^^j^  ^^^  proTided,  by  force  whereof  ftc. 

tbeftrmofth'     ^hc  defendant  pleada  that  I/.  AJkbam  did  not  afligirne 
>?a/»/f,with- faid  bond  to  the  plaintiflF  acconfing  to  the  form  of  4f 


out  add.  ftatute  in  that  cafe  made  and  provided  &G. ;  and  the  pUi^ 
the  affien-* '  *'^  tenders  an  iffue  thereupon.  r 

menc  was  The  defendant  demurs,  and  (hews  fop  caufe  of  demmv^ 
under  the  that  the  repKcation  puts  both  matter  of  law  and  matter- rf 

^l\o^%,c  ^^  '"  *^"^  *®  ^  ^^^^  ^"^  *  Jwnr.  to  wit.  the  matter  of  faa 
iherifT;' for ^^  thc  writing  obligatory  bcmg  affigned,  and  the  mattarof 
«nder*that  ^awy  the  legality  of  its  being  affigned  according  to  thc 

general  al- ftatUtC. 

kgation  he     'Y\it,  plaintiff  joins  in  demurrer }  and  noon  tlus  d(fflor« 

niufl  prove  .       *  •*  .     .     .  \    c  %     7^ 

that  it  was  "^  *^  comcs  uow  m  judgment  before  the  Court 

under  hand  and  feal  &c.  To  fach  a  declaration  thc  defendant  may  plead  thai  the 
ihcriff  did  not  aiTign  &c.  according  to  thc  £arm  of  tbt  ftatule,  aad  tlie  plaintiff  vif 
traverfc  the  plea  io  thofc  vvords. 

Agar  for  thc  defendant  took  two  ofa^£)ions ;  1  ft»  to  tbc de- 
claration, that  theplaintitfhad  not  fet  forth  thatthe  aflignnKtit 
was  under  the  hand  and  feal  {a)  ofthejberiff^  as  it  was  exprc&If 
direfled  to  be  by  the  (lat  4  &  5  An.  c.  \6,f.  20.  {b)  \  and  that 

tberefoie 

(a)  In  tmth  it  was  (Uted  on  the  record  to  be  »nJir  thtfntl  of  the  flunff ; 
'*  he  the  fdd  Z>.  AJkbam  (heriffof  the  county  of  Hmmtimgdom  aforefaid  afitf^ 
wardis  to  wir,  on  the  a9th  day  of  Jiime  in  the  year  of  our  Xx>rd  I74>  ^ 
Cumitrulge  aforefaid  ac  the  fpecsal  inflance  and  requeft  of  »he  faid  WWi^ 
Ikiwes  plaintiff  in  thi&fuit  Sy  a  certaim  ind»rfemeni  upon  that  writinf  obli- 
gatory which  the  faid  William  Dovhs^  ffiaUd  xoiA  tbt  fwl  %f  iht  J^H  D.  j 
^ijkbam  in  the  prefcncc  of  two  credible  witneflea  to  wit  &c.)  briag^  hm 
into  court,  bearing  date  &c.  by  the  name  of  D.  AJkbam  lher«ff  nCuK  ^ 
county  of  /ftttittii^fiM  affigned  and  fet  over  urro  the  faid  WlUiam  Dmveu^^'^ 

(b)  ViThich  eii«€t%  t>\M  \Vie  C^trfi  ox  ojvYuct  ^^^tx  mt  the  requeft  and  co|b 
of  thc  pUintiff  in  tucYi  ^'xm»otV\\*\xmt«>i^';iX"JSft.^\Sfc«B^ 
fuch  aaion  the  \i?.\V-\ionA  v*'^  ovYvw  \  .^ciiV.^  ^>\»vl\QVGLV<tte^\liv^:«l\  Vihi^ 
the  famt  ami  afM'"S  **  ""J*^'  ^  ^***  and  J«ttl\Tk>^VwS!»«.*X«^  ^^v 

cred'^bk  witnefiea  teu^l 
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krefore  the  phintiffhad  notfet  forth  enough  to  fupport 
uaAion;  and  be  compared  it  to  an  award,  which  if  it 
ere  to  be  under  the  band  and  feal  of  the  arbitrators  was 
t  ffK)A  if  only  under  their  feal,  for  which  purpofe  he 
vAGrv.  Jae.  777.  SmUows  V.  Girling  g  and  2  Mod,  77. 
kmbel  r.  CoIumbeL  He  alfo  compared  it  to  a  power  of 
rocation,  which  if  it  were  to  be  by  deed  under  too  hand 
tiie  party,  or  to  be  executed  in  the  prefence  of  two 
M^Mf  it  it  be  not  under  the  hand  of  the  party  or  not 
NBMed  in  the  prefence  of  two  witneiTes  is  void ;  and  for 
ifpiKifok  he  cited  Ptf/m.  109 ;  and  1 1 2  ^  i  Bulflr.  no; 
■I  ▼  Scdttf  T  Lutvf,  538.  Thefecond  obje^ion  was 
Ail  iflbe,  that  matter  of  law  and  mauer  of  hO.  were 
%  "Biit  in  iffacy  which  he  iafifted  was  wrong ;  and  for 
il-j^arpofe  dted  Hob.  104. 

Drtper  for  the  plaintiff  inPifted  that  faying  that  the 
bfiment  was  fecundam  formam  ftatuti  was  well  enough, 
f  4bat  this  was  the  conftant  form.  He  faid  likewife 
It  there  was  a  great  deal  of  difference  between  a  bare  or 
}tt  authority  and  an  authority  coupled  with  an  intereft  ; 
id  that  the  cafes  cited  were  only  in  refpeft  to  the  cx- 
Mion  of  powers  or  authorities  which  were  not  coupled 
ith  interefts. 

Bot  I  think  this  no  anfwer  to  the  obje£tion ;  for  all  the 
Ibntiat  circumftances  muft  be  obferved  in  the  executioa 
rcn  of  authorities  coupled  with  interefts. 

But  wf  tewrr  all  of  opinion  (Brother  Forttfcut  A.  prefcnt 
n  court)  that  there  was  no  weight  in  either  of  thcfe  db- 
cfiions. 

As  x<^  the  firft,  we  thought  this  the  bed  w»y  of  dc- 
:bring|  though  declarations  fometimes  arc  otherwife,  be- 
aolc  the  plaintiff  muft  prove,  to  (hew  that  the  aflignmcnt 
^n  according  to  the  ftacute  (a),  that  it  was  under  tlie 
lauKi  ;ind  feal  of  the  (heriff  i  and  therefore  the  cafes  which 
^re  cited  upon  this  point,  though  all  admitted  to  be  Iaw» 

are 
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(tf)  Thf  fame  point  hat  been  ruled  on  another  part  of  thifi  claufc  in  the 
ft.  Though  the  ftatute  requires  the  indorftrmcnt  to  be  nude  by  the 
criff ra  ^frtfemee  n/Hv  xoitmrjfts^  it  i-  not  neccffary  to  fet  out  their  namr^ 

the  declvatioii  ftatinv  the  aflignment,  or  even  to  ftate  that  it  wan  iii- 
■fed  in  the  picfence  cif  two  witneflcf.     RMnfam  v.  Ttryhr,  FtI.  366 : 
mfir.  Bext  I  ITi^  ill  ;   X-iii/om  ▼.  TayiT^  Tr.  1 3  Ge:  X.  ib.  111.      it 
fa£Bdcnt  to  ftate  genenUjr  that  the  ffleri/T  at  the  requell  and  cofti  o(  tV\e 
vaii0'MMgDcd  the  bond  to  the  pU'ititiff  according  to  the  form  of  iV\u 
Mr.    A^*t  ^.Sir/r.  Affr^sti,  3  L«rJ Raym.  1564.     Indeed  in  Nt«t 

Y.  MiUt| 
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1743.    are  not  at  all  parallel,  fince  the  plaintiff  in  tMi  cafe* 
^*^**'*'^  not  recover  unlefs  he  produce  in  evidence  IKI  affigai 
^^"'^    under  the  hand  and  feal  of  the  (heri£ 

^oRTu*  As  to  the  fecond  objcflion,  we  denied  the  rule ;  for  t 
is  no  fuch  rule  that  matier  of  law  as  well  as  matter  of 
may  not  be  put  in  Wmz  if  complicated  with  the  matt 
fa6i ;  for  matter  of  law  is  put  in  iHue  in  moft  ifliies.  It 
come  in  queftion  ujxm  non  eft  faflum  :  non  dimifiti< 
favit  vcl  non;  feotfiivit  vel  non;  nay  even  Upon  nonafiiin 
/ince  infancy  may  b:  given  iu  evidence  on  that  iffue. 
the  rule  is  that  a  mere  matter  of  law,  or  a  confeqoen 
]  iw,  cannot  be  put  in  ilTue  by  itfelf.  If  it  were  o 
wife,  it  would  be  very  hard  to  give  judgment  agaiof 
plaiiitift*  in  the  prefent  cafe,  becaufe  he  has  only  travi 
literally  the  dcfeniiint's  plea;  fo  if  the  iflfue  were  wi 
the  firit  fault  was  in  the  defendant. 

So  judgment  (;?)  was  given  for  the  plaintiff ^r  Curl 

v.  Mills,  Fortefl,  ^T.  whtTt  it  wu  alleged  in  the  decUr^cion  tlu 
bjil-liond  was  afligncd  in  the  prcfencc  of  one  tvitnefsy  ff.  7-  Weaver^  i 
holden  ill :  but  there,  accorJinj^  to  the  plainrifTs  own  (hewing,  the 
bond  was  not  afligned  accirrdint;  to  the  form  of  the  (batQte. 

(•7)  A  writ  of  error  w.ia  hroiijrht  in  chit  cafe,  and  was  noapr 
Sec  '/r.  16  ^'  17  Gc^.  a.  AW.  785.  B.  R^ 

Ravner  agaln/l  Pointer. 

£.i6G.  a.c«  1  HE  pUintifFdecl.ircd  in  debt  ;'and  there  were  < 
April  27th.  *'^'  counts.     1  he  defendant  demurs  generally  to  the  d( 

ration  in  this  manner  ; 
Though  a        And   the    dcftnclaut  prayx  /u.-Igment   cf  the  declan 
fchint.ffor  aforefaid,  becaut'c  he  fays  that  the  faid  declaration  and 
l>ray  a^     "flatter  therein  contained  are  infuiRcicnt  in  law  for  the 
^vron^^jud^r  Wifwrj?  to   have  or  maintain  his  a£lion  againfl:   the 
hicut,  iiic   Johrt^  and  that  he  is  not  under  any  neceflity  nor  bo 

^iv^'f  T'^  '^^  ''^"^  ^'^^  ^^  ^^^^  '"^"'^  ^^  *"^^^  ^"y  anfwer  to  the  faid 
judXiKMc  ^'^^ration,  nnd  this  he  is  ready  to  verify  ;  whereupon 
aitijt  pirty  detnilt  of  h  fuirurient  declaration  in  this  refpe£^  the 
i.#;MitL;l    y,  P;'intn'  pra^s  }:iJ^iyifiif   of  the  dtc  I  motion  afore  faid 

J.>.     .\'.u\     }/,„/  th:  jUnw  ,;;./v  ic  quajijed  i<fc. 

\\v'.  .Lf.  (ic!-       *  '^^*  pMintift  joins  ni  demurrer  ;  and  on  this  dcma 

an:,  m  a       it  Cirnc  belorc  the  Court. 

d.nrurrcr        Prime  for  the  piaiiitifF.     No  one  for  the  defendant. 

tJaUojla-  • 

fudOj.',  ""^^ 

pny JuJ^ment  •/"  the  ^ularaXV.n  a\\\  tf-it  U  «a^  U  i^wnj^^^  wv\  >Jev^  ^Vvwiff  inink 
tnurrr r,  and  the  dccWui'ioa  ^c  ^no\,\\\<i  C^iwv  v<\\\  ^vN^t'^vx^'^^xwvSa^OMA'v^V 
of  I'jc  puUMtlil\ 
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1  conceived  a  doubt  at  firft  whether  we  could  give  judg*     1 743. 
»t  in  chief,  the  demurrer  only  praying  judgment  of  the  ^-•^v^'O 
daration  both  at  the  beginning  and  the  end.    And  there-  ^^^^/^ 
e  at  firft  I  only  gave  judgment  nifi,  that  1  might  con-  Po^^^. 
^  of  it:  but  upon  consideration  and  talking  with  my 
nhers  we  made  the  rule  abl'olute  on  the  29th.     For 
ngb  it  might  be  otherwife  in  the  cafe  of  a  plea  framed 
Ills  manner  (concerning  which  as  yet  I  have  no  fettled 
Bion),  on  a  demurrer  thus  worded  judgment  mud  be  in 
sfi  becaufe  there  is  no  fuch  thing  as  a  demurrer  in 
tenient.     If  therefore  it  be  confidered  as  a  demurrer  in 
temcnt,  it  is  void,  and  fo  the  plaintitF  for  want  of  an 
rer  on  the  part  of  the  defendant  is  entitled  to  a  judg- 
it  in  chief:  if  it  be  confidered  as  a  proper  demurrer, 
it  entitled  to  the  fame  judgment  {a).     And  though  a 
intiffpray  a  wrong  judgment,  the  Court  mud  give  i'uch 
gment  as  he  is  entitled  to  by  law  (^). 

7id.  2  Sound,  361,  Snchriferel/v.  Froggatt^  ib,  150.  lb, 
I,  Pinckney  v.  The  Inhabitants  of  Eaji  Hundred  in  Rut^ 
flT,  where  the  demurrers  are  exactly  in  this  form  and 
gment  is  given  in  chief.  See  alfo  I'he  cafe  of  Do' 
fiquev.  Davenant^  I  Salk.  220 ;  6  Mod,  198.  (f)." 

»)  See  alfo  R.  v.  Sir  Oliver  BmtUr^  3  Lev.  312, .-;  ;  and  Lraves  v.  5c%^ 

f^SMtJ.  131. 

i)  See  Camp^U  V.  French^  in  error,  6  /).  (5*  E.  loo^  and  the  cAr(;s 

YC'tcH;  and  Addijon  v.  Overt nd^  6  /).  l!?*  R.  ;66. 

*;  And  BuU^tUrpc  V.  Turner^  El"!  CVo.  a./y?. 

Trin.  16  & 

Padfikld  cgainjh  Cabell  and  Others.  i-iiday, 

^  June  17th. 

0  an  aflion  of  trover  for  taking  the  plaintifPs  goods  A  warrant 
defendants  pleaded  the  general  ifrue,  and  at  the  trial  at  ^^  diilrcft 
•Vx  in  Somerfitjhin  before  Mr.  Baron  Abney  a  fpccial  ^^''''^i^Y 
!  was  refcrved  for  the  opinion  of  this  Lourt.  und.r  ftat. 

9G.a.c.i3, 
rbc  defendants,  conflables,  feifed  the  goods  in  queftiou  ^^'*'**  *^^- 
?irtue  of  a  wAXV^nt  Jlgned  by  two  jullices  of  the  peace,  ^Ir'i '/ 
ifhich.^;  was  recited  that  the  plainrift'  had  been  con- 14.  f.  45.011 
cd  before  them  in  the  penalty  of  looA  but  which  they  aconvidion 
mitigated  to  10/.,  for  having  unlawfully  fold  and  re- J^f^^'^K 
d  fpiriiuous  liquors  in  lefs  quantities  than  two  gallons  ilqljoJ!^" 

without  without  3 
licenfe^ced 
e  B'-der  th*fejU  of  the  j'  fttces :  it  i«  fuScicnt  if  it  be  mndtr  tUh  bntd,.     LuU,  N. 
|.  8.C. 


md  Gapptr  Serjt.  for  the  defendants ;  and  vfic 
CoHR  delivered  tbeii  opinion  in  favour  of  tbe  i 

JTtlUs,  UstA  Chief  JuKice  {a).  T\m  dtt^tw 
the  (Utnte  9  6<v.  2.  e,  13  :  but  as  that  refera 
flat.  12  Cur.  2.  1:.  24./ 25.,  it  mufl  be  dete 
that  llatute.  There  the  words  are  "  to  awat 
out  warrants  under  their  hands  for  tbe  Icvyn 
forfeitures,  pcnaltiea,  and  fines.*  Now  avuhnsj 
ez  vi  termini  imply  an  inftrument  under  feali 
no  more  than  an  autboriij.  All  the  books,  in^ 
faid  that  a  warrant  mult  be  under  feal,  are  foi 
cafe  in  the  Year  Books,  H.  14  Hen.  S.fi.  16. 
it  is  faid  that  a  juf^ice  of  peace  is  a  juog?  of  n 
hath  a  feal  of  omce;  and  that  the  inferior  office 
fees  the  feral  mud  f;ive  credit  thereto  (r).  Lea 
his  2d  In/},  52,  591,  592,  fpeaks  only  of  wairae 
mitment  by  judges  of  record  ;  fo  does  Lord  H 
460.  andj77.,aiul  he  refers  to  tbe  cafe  in  i\Ht» 
adds  that  fame  have  thouKht  it  fufficient  'Hit he 
fuhfirihedby  ihi  jufitrt,  Daltoti,  p.  401.,  ftra  tli 
or  precept  in  writine  ought  to  be  under'  tbeif 
feal,  or  under  their  kond  at  leafl.  And  he  pni 
ftances  of  warrants  only  nndei  bands;  one  bf  L 
eellor  ElMmert  for  a  contempt,  A~  D-  1607  \  th 
Chief  Junice  Popham  m  3  Jae.  1.  'T^erc  are  allfl 
two  precedents  of  warrants  by  jullices  tmly  u 
bands.     The  cafe  of  Jylejhury  v.  Harvey.  (J),  3 
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ii  alio  ftrong  at  to  this  parpofe.     A  ftrong  argument  too    1743* 
mfes  from  the  diflerent  penning  of  diflfmnt  a£b  of  par*  v«nr^ 
Eament ;  in  fome  of  which  a  warrant  h  direAed  to  be  PADniL* 
Dade  under  hand  attd  ftal^  whereas  the  fedlon  of  the  a£t  Q^]fj^, 
DO  which  this  queftion  arifes  only  fpeaks  of  a  warrant 
wnitr  their  hands  (a).     Of  the  former  kind  are  6  Geo.  i. 
r.  21 ;  another  fe&ion  (^)  eren  in  this  very  aA,  12  Car.  2. 
r.  24.  by  which  a  power  is  given  to  the  commillioners 
b  mother  inftance  to  be  etecuced  by  them  by  writing 
iMfrr  thnr  hands  and  feals^  which  (hews  that  the  prefent 
is  not  cafas  omiflus. 

Poftea  to  the  defendants. 

taMed  hf  jolUeet  of  the  peace  on  a  conTiAioB  eo  the  ticife  lawi,  to 
■f  aOff«;  ud  to  anlwtr  to  an  objedion  taken  to  the  plea  that  the  war- 
ms «M  DOC  pleaded  with  a  profere,  Tbe  Cmrt  laid  **  I'he  fiature  doet 
m  n^uire  that  the  warrant  be  miitr  boMi  atJfml^  hot  onJy  in  wricine ; 

~  BO  writior  b  to  be  lb  pleaded,  except  it  be  a  deed  du."— From  toe 
iiaga  in  Chu  calc*  whicn  are  in  X«v.  Eidr.  1$%.  it  feeiui  probable  that 
«•§«  coBviAion  as  this  ^rery  ftatote  la  Cur.  %.  t  14./  29  and  30. ; 
■4  in  clic  plea  aa  there  fet  forth  the  warrant  to  Icry  the  penalty  of  aof 
%j^0duU  mfy  under  tU  hmmd*  of  the  jnfiicet. 

X'}  8^  alfo  the  preceding  ftatnte,  t%  Car.  %.  9.  %$.t  another  ezdfe  ad, 
m0t  fowtr  ia  given  to  the  commiffionen  (fed.  31.)  **  to  award  and 
ftc  amt  wairantt  mmdar  ibthr  btmdt  foe  levying  of  fuch  forfeiturts,  pe- 
wUa»t  and  fine*"  dtc 

(I)  8eA.  53. 

Trin. 

Thomas  Sollers  Clerk  again/i  Richard  Law*  ^Jiie^a^y 
ABNC£  Clerk  and  Elizabeth  his  Wife.  Ju°e  lad. 


T, 


HE  opimon  of  the  Court  was  delivered^  as  follows^  bj  inanadion 

founded  on 

WiUes,  Lord  Chief  Juftice.    «  Debt.  The  plaintiff  dc-  ^^^\ 
upon  the  judgment  of  five  of  the  commiflionerstcourtofre. 

who  cord  of  11- 
mitcd  jo- 
vifiAioo,  fufficieot  muft  be  fet  forth  to  Ihew  that  they  had  jurifdidion  to  giiie  the 
ji%nient;  and  if  fufficient  be  flated  for  that  purpofe,  it  will  be  intended  that  they 
sd  right  unleft  the  contrary  aopear  upon  the  record.     By  fiat.  15  Gto.  1.  c.  16. 
liebuilding  Blandford  then  lately  burned  down,  conuuiflioiiett  were  appointed  (who 
icmade  a  court  of  record)  to  fettle  all  differences  and  demanda  &c.  between  all 
.fBfait  their  heirt  executors  adminifirators  fucceiTon  or  afligns  touching  the  boild- 
^1  fo.,  and  authority  is  given  to  them  to  dired  any  alterations  in  the  foundations  of 
''       V  bonlies,  by  taking  or  giving  ground  from  one  to  another,  and  ordering  fatif- 
fto  he  made  by  one  to  tlu:  ocl^r  dtc.  Sec. ;  under  this  wSt  the  Court  ordered  the 
of  100/.  to  be  paid  by  A.  the  executor  of  the  late  vicar  of  B.  (whole  houle  was 
'  down  in  his  lifetime)  to  C.  the  fucceediog  vicar ;  held  firft  that  the  order  was 
ive  on  A.  perfonally,  though  it  did  nut  appear  on  the  record  that  A.  had  r»« 
•dud  afea  to  that  amount;  idly,  that  C  might  maintain  debt  againft  A.  tor  tSksax 
^■;  and  jdl/,  that  ji.  coaJd  not  pUud  to  fuch  a6tivn  a  hond-deht  of  the  tcCiaxiu  VC^ 
'^^MuJaoM0!tuaitn. 

^IbSSSS^CT'^^n'"^.  fceifctfroyed  without  any  defauU  m  £he  \iiciai>i««i, 

irA^S^IaS^'^^ 
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1 743.    who  are  made  a  court  of  record,  and  are  appointed  to  hes 

,i«''^>r<o  and  determine  all  dificrences  and  difpntes  tptiching  aa^ 

S0LLER8  concerning  the  rebuilding  of  houfes  and  other  boUdings  k 

Law^    the  town  of  Blandford  burned  down  or  demoliflied  by  dki 

RENci.    late  dreadful  fire  by  an  ^(X  made  5  Gfo.  2,  c.  16. 

The  declaration  fets  forth  that  a  court  was  holden  at  tk 
Crown  Inn  iiv  Blandford  Forum  before  five  cS,  the  «»• 
mtlTioners  -naming  them),   qnd  that  upon  reading  tl^ 
petition  of  the  plaintiff  TAcm/i/ S^/Z/r/,  letting  forth  tUi 
by  the  late  fire  the  vicarage-houfe  and  out-houiesbelbiigte 
to  the  parifli  of  Blandford  aforefaid  were  burned  down  M 
not  rebuilt  in  the  lifetime  of  Thomas  Rilry  Clerk,  wko 
was  then  vicar  and  in  polIeiBon  thereof  $  that  the  fiji 
Thomas  Riley  died  in  the  month  of  Nwemher  1736,  fiwi 
after  which  his  daughter,  the  defendant  ESzaketb^  dm 
FJi%abeth  Morecraft^  poflefied  herfelf  of  all  his  perfbod 
eilate,  which  was  very  confiderable,  either  as  his  eieai> 
rrtx  or  adminiftratrix ;  that  fince  the  plaintiff  has  been  i»i 
(licuted  and  induded  into  the  faid  vicarage,  which  W 
in  the  month  of  February  in  the  year   1 736,  he  had  1^ 
plied  himfelf  to  the  defendants  Richard  and   ECitM 
cither  to  rebuild  the  faid  houfe  and  onthoufes,  or  nnift 
him  fatisfr.flion  for  dilapidations  on  account  of  the  ioA 
fuilained  by  the  faid  dwelling-houfe  and  ouchoufes  bciag. 
confumed,  which  amounted  to  360/.  or  thereabouts,  bit 
could  obtain  no  reafonable  fatisfa£lion  -,  it  further  fet  fbm 
that  the  garden  belonging  to  the  faid  houfe  and  the  grooad 
whereop  the  hoL'.fe  &c.  Hood  had  been  taken  away  fa 
public  ufes  by  order  of  that  Court,  and  therefore  pnydi 
that  the  iletei^danrs  might  be  compelled  by  an  order  or  d^ 
cree  of. thai  Ccuri  either  to  rebuild  the  houfe  and  oothoifei 
or  make  luch  latisfaftion  out  of  the  prrfonat  eftate  of  eke 
faid  T.  Riley  dcceafed  to  the  petitioner  for  dilapidatkn 
as  might   enable   him   ;\vith   tlw:  money  already  decnei 
zs   a    dividend    ot  the  charities  given   to  that  toiinn)  to 
rebuild   the  faid  houie  3cc.,  and   that  fuch  a  reafonabfe 
allowance   mi^ht    be    made    to    the    petitioner    for  die 
ground  taken  .iway  js  the  Court  fliould  think  fit;  Spo* 
which    petition  the  Court    did   then    order  and  decree 
that  the  'defendants   fhould   within   three    moriihs  fro* 
the  time  of  notice  of  this  order  pay  or  caufc  to  be  pJ' 
to  the  plaintiff  the  lum  of  100/.  i  which  the  Court  M 


i 

i 


>/.  to  the  plaintitF  the  Court  did  order  that  the  I  \u 

their  executors  adminiftrators  and  afTigne  and 

tenements  goods  &c.,  and  the  lands  tene- 
s  &c.  of  the  faid  J.  Ri/ey  deceafed,  (hould  be 
sre  by  the  faid  order  difcharged  and  indemni-  Bi  || 

II  a£lions  and  fuits  for  dilapidations  on  account  "    '^ 

vicarage- houfe  &c.  being  burned  down  and 
as  aforefaid  ;  and  the  faid  Court  did  further 
a  reafonable  fatisfac^ion  (hould  be  made  to 
ff  for  the  ground  taken  away  from  the 
^e  as  aforefaid  -,  as  by  the  faid  order  &c.  ; 
I  order  (lill  remains  in  full  force  and  ef- 
n  the  lead  reverfcd  vacated  annulled  dif- 
fatisfied;  and  that  the  defendants  afterwards 
of  Auguft  1 740  had  notice  of  the  faid  order, 
on  thereof  flill  remains  to  he  done,  and  the 
F  hath  not  been  yet  paid  or  fatisficd  the  faid 
'part  thereof}  whereby  an  a£tion  hath  accrued  to 
ntifFto  demand  and  have  of  the  faid  defendants 
/.,  yet  the  faid  dcfendants»  though  often  re* 
e  not  nor  hath  either  of  them  paid  to  the  plain- 
100/.  or  any  part,  but  refufe  to  pay  the  fame ; 
iff's  damage,  20/  &c. 

ndants,  pfotefting  that  the  faid  declaration  is 
n  form  &c.,  plead  that  71  Riley  in  bis  lifetime, 
of  Oclcber   1  too  bv  his  writimr  nbliflraforv  be- 


I      .1 
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Sl/LLKKS 


the  value  of -lo/.,  whicb  «ic  not  ^^^TfM 
faid  debe  doe  o»  and  by  the  faid  «i(ii^  oh 


rhich  are  fubjeA  and  liable  to  the  papsent 

IMdimfJ 


and  this  they  arejrcady  to  verify- |<«m  paaf  j 


The  plaificiff  demurs  ^^nHy^^vifl'dieridi 
in  demurrer  i*and  on  this  demivTir*k«i;f|Aa 
ment  befavetbe  Court.  .  ;   v.  ^i  * 


•^ 


It  was  meed  («)'{hat  the  pleriiba|j|  imtt 
I  ft,  Becaaft  a  bond  debt  caaaotbe  pie^led'tq 
2dly,  Becaufe  the defendaiiu aie  natfaedwJ 
in  their  own  right.  \'  :'^i^'X'\  v. 

The  queftion  therefore  only  is  wb€Acfiill 
be  fufficient  to  fnppon  this  a(£lioa»  aaiktliii 
thefie  two  points 9  .''.-^..ul 

I  ft,  Whether  there  is  fnffioient  fet  fiadii; 
the  commii&ofiers  had  a  lorifdiAioa^   ^.j    \ 

adly,  Whether,  fnppohng  that^hoy  faafl|»tl 
fued  the  dire£bions  of  the  aA  of  paitiamei 
them  that  jarifduEUoa  and  have  girenJiTigl 
Thefe  two  queftions  muft  be  detetmined  faf  i 
ferent  rules  of  law*  ■  \w  i^ 

As  to  tbefitft,  the  rule  is,  thatsiothifl|p' 
tended  in  faror  ot  rheh'  jurifdidion,  imo  dUi 
pear  by  what  is  fet  forth  on^  thenoodlTd 
fuch  a  jurifilidion  (>;.  ~;-:  . :.} ; 

As  to  the  fecond ;  the  rule  is^  that  i£  thej 
di^ion,  every  thing  muft>  be  iateoded'  inf/a 
judgment,  and  that  they  muft  be  taknv.tBcJ 
right,  unlefs  the  contrary  appears  bT  Unjpiiii 
forth  on  the  record.  And  as  bocn  th^^^ 
depend  on  the  words  of  the  ftatute  whidrico 
jurirdiAioti,  I  will  in  the  firft  phice  ftate  t1»  k 
iu  the  a&  which  are  relative  to  this  puipofe.  i. 


:      -M 


By  the  firft  feAion  fcveral  perfons  there  tti 
five  of  them  (and  the  perfons  who  galW  Ibis  ^ 
five  of  thofe  perlbns)  are  made  and  conftitMdl 
cord  fummarily  to  hear  and  determine  alldidm 
tnands  whatjoever  tviub  have  arijen  $r  may  h^^ 


[fi\  TVi\%  cai£t mvk  thK<  timet  argued. 
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AMprieloiB  jMidlorda  teoanti  or  Jate  occupiers  of  any     1743* 
''^'■a||Aitor:lmiMiogi  burned  dowa  or  dcmoliflicd  or 


^gvdrl^reaibit.oC  ths  firc>  or  between  any  perfba  or  °"/^)5* 
'■K^'Jiimop  or  cUtming  any  cftate  right  title  or  int<;rcft  la^m sc^' 
V^  or  canity  charge  or  incumbrance  in  to  or  upon  the 
ir  Of .  any  of , tbeir  bein  executory  adminiftrators 
oriffigns  or  any  other. per fona,  touching  or  con* 
*8  Jbuilding  cr  not  building  t he. faid  ^bovfea  buildings 
**"^~f«ii  or  for  or  concerning  any  covenant  condition 
Cy  ffladng-theretOi  or  any  race  or  contributic^  to 
t<x  paid  by  any  perfon  or  perfons  iptereiled  in  the 
'vndall  incidents,  relating  •^herje^o.".  .  In  fed.  4. 
tter  regulating  the  new  building ^Qf  the  faid  de- 
or  damaged  houfes  or  buildingSi  ^'  the  faid  Court 
etutfaority  of  this  a£l  have  power  to  order  and 
*l  dtcratkxis  in  the  foundations  thereof  by  taking 
ground  from  one  to  another  or  othcrwile  as  (hall 
Jiftlgmeuts  be  expedient  for  the  better  rebuilding 
tow,B|  and  Qiall  and  may  appoint  what  fum 
9  or  (rfber  latisfa^ion  (hall  be  paid  or  made  by  the 
pcafims  baring  benefit  by  fuch  alteration  unto  the 
p^fons  who  fliali  have  any  lofs  thereby,  land 
tbeir  heirs  executors  adminiftrators  fucceffbrs 
fliall  for  ever  hereafter  hold  and  ^njoy  what 
A  ordered  and  dire£led  by  the  faid  Court.''  In 
**  In  cafe  the  proprietors  or  owners  of  the  houfes 
or  damaged  bj  the  fire  their  heirs  executors  ad- 
tors  fucceflbrsor  affigns  fliall  not  within  four  years 
asih  of  March  1732  lay  the  foundation  of  their 
MiUinfts  to  be  rebuilt,  and  (hall  not  within  the 
'^^^  lie  limited  bv  the  fud  Court  rebuild  and  finifli  the 
^*  .^yoa^fach  default  the  faid  Court  (hall  have  power 
^^■^ority  by  their  order  and  decree  to  difpofe  of  the 
^*t  iii  Hijstelt  and  of  all  courts  &c.  thereunto  to  fuch 
V^^'  ^^  perfons  their  heirs  executors  adminiftrators 
MM^*^  and  a(figns  as  will  rebuild  the  fame  accoiding  to 
i^l^PcCkive  interefts  of  the  perfons  fo  ncglcflinj^  or  rc- 
?^*  ^$^.  cc.huild  the  lame,  and  (hall  and  may  appoint 
S^Htopf  money  or  other  fatisfa£kion  (hall  be  made  or 
^^^tOthe  perfon  or  perfons  fo  rnakin;;  default  as  afore- 
2^^  the  foil  &c.  fo  difpofed  of  to  the  undertaker  to 
^^^^  liall  for  ever  liersafcer  remain  unto  the  rebuilder 

£  e  his 
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J  743.    his  heirs  executors  adminiftrators  and  affigns  in  fucb  mia- 
v^V"^  ner  as  the  Court  Oiall  have  ordered  the  fame." 

n'^ft  It  is  plain  that  by  the  words  of  this  a£l  a  Tery  exteofin 
jurirdidiion  is  given  to  the  commiflioners }  for  thejiUT 
determine  difputes  between  all  perfons  whomfoevcr  wlun 
have  arifen  or  may  arife  touching  the  repairing  building  ir 
mt  building  aqy  houfes  or  buildings  in  Blandford  bum 
down  or  damaged  by  the  late  fire,  and  touching  any  rale 
or  contribution  to  be  borne  or  paid  towards  the  rebuilding 
of  the  fame ;  and  by  the  feventh  feflion  in  cafe  of  deEudt 
of  the  owner  to  rebuild,  they  may  take  away  the  grooak 
from  him,  and  gave  it  to  another,  making  him  a  pnw 
fatisfaflion,  and  by  the  fourth  fe£tion|  though  he  be  gidlj 
of  no  default  at  all. 

Now  the  prefent  difpute  was  certainly  concerning  1 
houfe  in  Blandford ;  a  houfe  burned  down  by  fire ;  and 
concerning  the  building  or  not  building  of  the  fiunfr 
They  feem  therefore  plainly  to  have  a  juiudidlion. 

The  only  objediions  were, 

ift.  That  this  difpute  did  not  fubfift  at  the  time  of  die 
a£l  of  parliament: 

2dly,  That  the  commiilioners  could  not  in  this  cafe  o^ 
der  the  executors  to  pay  money  for  rebuilding  the  vicarage 
houfe,  when  the  ground  on  which  it  was  to  be  rebuilt  wtf 
taken  away. 

As  to  the  fird :  the  difpute,  in  order  to  give  them  a  jn- 
rifdi£lion,  need  not  fubGft  at  the  time  of  the  a£l;  for  tbe 
words  are  *'  which  have  arifen  or  may  arifiJ*  Nor  need 
the  parties  be  in  being  at  that  time  \  becaufe  the  wonb 
**  heirs  executors  adminidratorsyirrr^r/  and  afEgns"  aie 
in  every  one  of  thofe  claufes  in  the  a£t  which  give  themi 
jurifdi£lion.    There  is  nothing  therefore  in  this   ■^'  '^'- 


The  fecond  (eems  rather  to  be  an  objeQion  to  the  jw^- 
ment,  and  more  proper  to  be  made  ufe  of  on  that 
\iead.  But  fuppoGag  it  to  be  an  obje6iion  to  tbe  jorif' 
di&ion,  it  receives  this  plain  anfwer,  that  the  petitiooer 
prays  money  for  rebuilding,  that  the  money  decreed  is  or- 
dered 
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by  the  Coart  to  be  laid  out  in  rebuilding,  and  that    i  743. 
xlefiaftical  Court  would  oblige  them  to  do  it ;  and  v^xv-s^^ 
ground  is  taken  awaj  by  the  decree  of  the  Court,    8oller« 
i  be  intended  that  they  have  purfued  the  (latute  and      -c'''*/? 
right,  and  have  either  given  the  vicar  a  ncvir  piece    ^^"*^^ce. 
und  or  fatisfaAion  in  money  which  is  the  fame 

for  if  they  have,  he  mu  I  lay  it  out  in  the  purchafc 
liece  of  ground  for  that  purpofe.  Befides  it  does 
>pcar  by  the  record  whether  the  ground  was  taken 
n  the  lifetime  of  the  late  vicar  or  not.  If  it  were 
icrc  is  an  end  to  the  objcftion.  If  it  were,  it  will 
t  to  the  fame  thing ;  for  either  it  was  taken  away  by 
of  the  fourth  or  fcvcnth  feflion ;  if  by  virtue  of  the 
f,  it  was  by  his  default  in  not  rebuilding  the  houfe, 
be  fure  neither  he  or  his  reprefcnfatires  (hall  be 
1  to  take  advantage  of  his  default.  If  it  were  talicn 
y  virtue  of  the  fourth  claufe,  it  will  come  to  juft 
nc ;  for  if  Riiey  had  been  fucd,  he  could  not  have 
I  cannot  rebuild  becaufe  the  ground  is  taken  away  'j' 
plain  anfwer  would  have  been,  *'  he  may  have  more 

for  afking,  or  money  to  buy  ground,  the  com- 
ers mufl  give  it  to  him  by  virtue  of  the  fame  claufe 
luthorifcd  them  to  take  it  away."  If  therefore  he 
t  a(k  for  It,  it  is  his  own  default,  and  no  one  can  take 
intage  of  his  own  negleft  or  laches.  We  think  it 
re  very  clear  that  the  commiflioners  had  a  Jurifdic- 
And  if  they  had,  it  will  not  be  very  difficult  to 

the  judgment,  (ince  we  cannot  adjudge  it  to  be 
efii  any  thing  appears  on  the  face  of  it  to  (hew  that 


t  the  objeflions  to  the  form  of  the  proceedings,  as 
Iocs  not  appear  that  the  parties  were  fummoned 
,an  opportunity  to  make  a  defence,  and  fome  other 
III  of  this  fort  'j  this  beinj;  a  court  of  record,  it  is 
n  rule  that  ihefe  things  need  not  be  fet  forth,  but 
be  intended  that  the  Court  proceeded  regularly 
lie  contrary  does  not  appear. 

the  merits;  the  only  objeflions  are, 
That  this  houfe  being  burned  in   the  general  con- 
n»  and  it  not  being  pretended  that  Ri/ey  was  in 
ault,  therefore  he  was  not  obliged  to  contribute 
ig  to  rebuild  the  houfe,  and  confequently  his  re« 

£  e  2  prefematWes 
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1743-    prefentatives  could  not  be  obliged ;  for  as  they  (Und  01 
^^"^^^  ID  his  place  they  cannot  be  liable  farther  than  he  wai. 
^^u^y       2dly,  It  was  faid  that  if  he  were  d)liged,  no  fmt^K 
LAwikEntf^  brought  againft  his  execytors  or  adminiftratoiii  i 
that  a£lio  perionalis  (as  this  is)  moritur  cum  pafooL 

3dly,  It  was  obje^ed  that  there  was  no  toundatiaol 
the  rule  and  ncieafure  of  damageoi  which  the  commMifli 
ers  plainly  went  by»  to  give  the  fifth  part  of  the  pnf 
during  the  life  of  RUey, 

Thefe  being  queftions  properly  belonging  to  tbcEotl 
fiaftical  Courts,  and  the  books  which  were  cttodt^ 
very  dark  in  relation  to  thefe  mattecSj  it  was  thought  |ii 
per  to  hear  civilians,  and  from  the  bed  lights  that  wsopl 
get  from  them  the  objefkions  feem  to  oe  of  no  «C||I 
To  be  fure  if  RsUy  were  not  liable,  his,  executon  or  tif 
miniftrators  were  not. 

It  is  proper  therefore  to  confider  in  the  firft  pho^W 
ther  he  was  liable.  It  is  certain  that  if  a  naxC^ioff^^ 
carage-houfe  be  buraed  down,  there  muft  be  b0^^ 
of  rebuilding  it  for  neceflity's  fake  and  the  good-flf 
public:  for  there  muft  be.  paribus  and  viovsi  ait/ 
muft  have  houfes  to  live  in;  it  follows  therefbie  tbti_ 
they  are  burned  down  they  muft  be  built  up  again*-  Hm 
fuit  be  brought  ex  officio  in  the  lifetime  of  the  ihombM 
(and  it  muft  be  fo  becaufe  no  one  is  interefted  (o  hfitfw 
Dr.  P/ztf/ informed  us  that  the  conftant  rule  isiocfiv^ 
fifth  part  of  the  profits  of  the  living  to  be  iet  *P^^ 
der  to  rebuild  the  houfe.  This  muft  plainly  be  HiriB('| 
ty's  fake  and  when  the  incumbent  is  in  no  default  i  ^  f 
he  be  in  fault,  be  ought  (as  in  the  general  cafe  of  ll 
dations)  to  pay  the  whole.  Several  cafes  werscM 
Dr.  Paul  to  thispurpofe;  the  cafe  of  the  Deani] ' 
and  the  Chancellor's  houfe  at  Cbichefter^  and  tbe  ^^^^ 
the  vicarage-houfe  of  Worminghall  in  JStrhfium  *■* 
though  not  cafes  dire£Uy  in  point  yet  plainly  ihevoitW 
tbe  Ecclefiaftical  Courts  ufually  went  by  this  ruk,  tod  09 
founded  their  determinations  on  the  in j uu£tions  of  ^^ 
and  Queen  Elizabeth^  and  an  injunAion  of  Afdwjf 
Cranmer^  enforcing  the  fame  and  ordering  tkvtDP 
obferved ;  which  though  perhaps  not  ftrioly  h^^ 
very  proper  meafures  for  the  Ecdefiaftical  Courts  Igpfl^ 
themielves  by^  when  they  otherwife  muft  judge  swn 
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boat  any  rule  at  all.     As  therefore  the  commiflion-     1 743. 
e  under  aneceility  of  giving  fome  damagesi  as  this  ^^  w  ^ 
f  equitable  rule,  as  it  is  oblcrved  in  the  ecclcfiafti-   Solleri 
XB  and  founded  on  the  authorities  before  mention-  t^^wEBMicB. 
as  the  common  law  is  quite  (ilent  in  relation  to 
itter^  I  do  not  fee  what  better  rule  the  commiffi* 
)uld  govern  them felves  by.     Therefore  the  (irft  and 
i|e£lions  (ttttk  to  be  of  no  weight. 

» the  fecondy  that  the  a£lion  will  not  lie  againft 
cutors  though  there  might  be  a  remedy  againd 
t  is  contrary  to  all  the  i^ules  laid  down  concerning 
lions  and  the  conftant  pradice  in  relation  to  fuits 
fort;  for  both  in  the  ecclefiaftical  and  temporal 
Untie  thefe  fuits  have  been  retained  htfc{a)f  muU 
bf  fttitSy  nay  mod  of  them,  have  been  againft  the 
<nor  adminiftrators,  and  have  been  always  holden 
ood,  becaufe  it  is  not  confidered  as  a  tort  in  the 
I  but  as  a  duty  which  he  ought  to  have  performed) 
refore  his  reprefentatives,  fo  far  as  he  left  aflets, 
eqaally  liable  as  himfelf.  And  for  this  reafon,  it 
Ancrary  to  the  rule  that  a£lio  perfonalis  (which  is 
underftood  of  a  tort)  moritur  cum  perfona;  as 
"On  the  cafe  for  alt  forts  of  debts  and  duties  are  now 
tmght  againft  executors^  though  this  was  formerly 
I.    Sut  the  law  has  been  now  fo  fettled  at  leaic 

think  therefore  that  the  commiflioners  had  a  jurif- 
I  and  as  nothing  appears  upon  the  record  to  (hew  that 
^  determined  wrong,  we  muft  intend  that  it  ap- 
befbre  them  that  the  teftator  left  afletSy  otherwife 
if  fKHild  not  have  made  a  perfonal  decree  againft 
cildtftntss  and  therefore  we  are  of  opinion  that 
tint  muft  be  for  the  plaintiff.'' 

a  ■ 

-^jW.  I  and  my  Brother  Burnett  only  were  prefent 
tf'tt  the  time  of  giving  this  opinion  ;  my  Brothers 

Forte/cue 

wait  formerly  doubted  whether  any  z&ion  could  be  brought  in 
MD  law  courtf  for  dilapidations :  but  that  point  has  beeo  confi- 
fettled  ever  fince  the  cafe  of  Joms  v.  HiU,  3  Lev,  2168.    And 
Aion  nuy  be  mainuined  by  a  prebendary,  as  well  as  by  a  inrfoo 
■guaft  hispredeceflbr.    BaJcliJfe  v.  D'O^fy,  %D.\^  E,  630. 
ee  Uamhfyf,  Tnit,  Covf.  371,  where  it  was  holden  that  trofer 
lie  9g2\mt  ail  executor  for  a  con rcrfjon  by  his  teftator;  iind  \% 
^  Lord  Afatfj^f/J,  a/fcr  rf;imiij  11)^  all  ihe  uuthoritieN,  IValtdlV^ 
biB  iaquirie$,  by  dtitmguHhiiig  between  thofe  cauOcioC  aA'lou 
«/  ihofc  that  do  not,  furvirc  a^iuft  the  executor. 
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1 7.]  3.  Fortefeue  A.  and  Abney  not  having  heard  the  argumenti: 
^^^">^^  but  Lord  Chi^f  Baron  Parker^  who  heard  the  argumeiu 
Soi.LEKt   2^  confulted  with  us.  cave  me  authoritv  to  fay  that  he  vaa 

LAWR.NCE.<>f  the  fame  opinion/' 


iVld ^^  Samurl  Mead  Efq.  againji  Luke  Robinson  Ei). 


M 
1 

CM.  z-\\\. 

,        ,       *'  QKINNER  moved  on  behalf  of  the  defendrnt,  foraMW 

iiial  upon  the  mifdirefiion  of  the  Judge,  and  on  the 


iri'-K-  t)  a- ground  that  (he  verdi£l  was  contrary  to  evidence,  h 
J  or'v.v  to  an  aftion  of  debt  for  4000/.  oa  the  l  G«.  2,r-  24./ M 
c'c  Si.Ji  for  ^"**  there  were  eight  counts  in  the  declaration ;  500/.  cack 
jii'.ribm  of  The  verdi6l  was  for  the  plaintiflr  on  the  third  conttior 
pa:li.)ineiit  500/.  \  and  for  the  defendant  on  the  feven  others* 

is  :i  compc- 

t"^rovc"^c  '^^^  defendant  in  the  third  count  was  charged  with  OKi^ 
bribery  in  rupting  One  John  Biliany  on  the  i(t  of  May  14  Geo^%>^ 
an  atfiicn  BUlany  having  at  that  time  and  at  the  time  of  the  cieftiop 
for  the  pc  ^  j^\^^  ^^  ^^^^  -^^  ^1^^  faid  ele£tion,  to  give  his  voteibrtW 
the  (latutc  defendant  and  Francis  Chute  Efq.  at  the  ek£lion  of  monti 
dG.2.c.24.  bers  of  parliament  for  the  borough  of  Heydon  in  JVi^ny 
— A  coj.y  by  giving  him  ten  guineas  in  money  as  a  gift  or  rnvdd 
of  tiie  poll  £^j^  1^*^  ^1^^  f^-^  BUlany  giving  his  vote  as  aforefaid  in  iht 

taken   ata^.,,^.  ^  ^      i^   rv  t%  ■«         l 

borough  laid  election^  contrary  to  the  Itatute  &c. ;  and  that  the 
ckciion,  faid  BilLviy  by  reafon  thereof  did  give  his  vote  for  tbca 
examined     at  the  faid  elcftion,  whereby  &c. 

wiih  the  o-  ' 

riglnal,  and  /.     .,  1        1  -    •  t 

figiicd  by  The  leventh  count  was  iimilar  to  the  third,  except  tlut 
the  return-  it  charged  the  defendant  with  bribing  Billamy  by  bis  tgBd 

mr   officer,  p^    Ward, 

cvilnce^n  .^he  objcftions  were,  Firft,  that  Mr.  Serjt-  Birch,  whs 
an  ::aion  tried  the  caufe,  permitted  the  plaintiff  to  give  in  evidence 
for  i.riber>'.  feveral  particular  inftances  of  other  pcrfons  being  bribd 
—  ihe  on-jjy  jj^g  defendant  not  named  in  any  of  the  counts  in  the 

pin-l  pre-     1     1         •       /    \  ' 

cep:  from   declaration  (^j). 

the  (herirr  ScOOOdlfi 

to  the  re- 
turning ofnc'-r  of  a  horoH^h,  to  proceed  to  an  eJedion,  is  adiliiffible  in  cndeKC  t» 
prove  the  allegation  in  a  declaration  that  fuch  a  precept  ifliied  &c 

{a)  Bi:t  thi4  U  the  account  of  that  part  of  the  erideoce  gifcn  bj  Ifr. 
S^rjt.  Binh^  ^Y\o  tried  the  caufe;  "  In  the  courfe  of  chu  evidence  ow 
few  burgeifes  were  named  who  had  received  money  on  tlKir  nofici  cfthr 
from  IVard^  or  from  Moore  or  Fairbridjge  aa  under-agents  to  him ;  sMidii 
aroje  hfume  meajurt  0*  tbc  crofi  cxomiiiaiiQii^  un  ifcc  vaitmeffet  itffv  ^^h  ^ 
drfen(Unt*i  couttfei  tobclltcr  thtj  viotiU  ialt«  u^«n  t^cm  U  nawt  cw)  «m  wiufi  v'* 
Aff</«ffo;i';ylent.to\unib7  WaH^  Mwttyfx  FauVr^ditr 
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9  That  he  permitted  a  copy  of  the  poll  to  be     1743. 
denee,  though  Fowle  the  Mayor  had  the  original  v.>'v>^ 
was  fenred  with  a  fubposna  and  a  duces  tecum    Msa^ 
itiff,  and  was  ready  to  have  given  his  evidence    ogmHft 
;  produced  the  poll  {a).  Roiiwfoir. 

that  he  admitted  P.  Ward  to  be  a  witnefs, 
Hras  particeps  criminis,  and  fo  fwore  to  excufe 

»  That  he  admitted   Billany   bimfeix',  though 
s  fame  obje£liou 

That  the  evidence  did  not  fupport  the  verdi£t  on 
>iint}  it  being  only  proved  by  Ward  that  he 

perfons  ten  guineas  a-piece  and  Billany  among 
id  took  their  notes  for  the  money,  but  mention- 
of  the  eledtion  nor  for  whom  they  were  to 

it  was  not  the  money  of  the  defendant,  nor 
w  of  it  till  the  Michaelmas  after  the  eleflion, 
on  the  6th  of  May  17419  when  in  an  account 
em  the  notes  were  delivered  to  and  accepted 

money ;  and  it  being  proved  by  Billany  that 

about  that  time  to  pay  18/.  in  town  and 
ten  guineas  of  one  Fr.  Moore  (b)   to  whom 

note  payable  to  the  faid  Fr.  Moore  or  order, 
there  was  not  a  word  mentioned  of  the 
)\   and  that  he  apprehended  he   ihould  be 

called 

ras  thit  corredly  fUted  by  the  defendant*!  counfcL  Mr. 
report  on  this  head  was  as  follows;  *'  Mr.  Waterlani  the 
as  called  to  give  fome  account  of  the  elciftion  without  pro- 
U :  hot  thit  being  objedcd  to,  the  plaintiff's  coonfel  offered 
9kce  which  was  takoo  by  Mr.  Daufon  by  the  town-cIerk*i 
is  not  being  figned  by  the  Mayor,  or  taken  by  his  diredioD, 
t  ought  not  to  be  read.  Mr.  CoultburJI  thereupon  produced 
n  caned  a  copy,  taken  from  the  orignial  poU :  he  faid  be 
lal  It  the  defendant'*  houfe  under  the  Mayor's  hand ;  that 
binfclf  mt  hia  own  houfe  in  the  Mayor's  prefence  examined 
copy  with  the  original  twice  over,  the  witnefs  affixing  him 
I  c^y  was  then  iigned  by  the  Mayor,  that  it  might  be  pro- 
Houfe  of  Commons ;  that  when  he  came  away  the  original 
oda  of  the  defendant,  who  faid  it  might  be  wanted  in  the 
lat  he  had  not  feen  it  fincc.  Mr.  Coultburft  proved  a  notice 
nt  to  produce  the  original  poll.  Mr.  Roberts  proved  a  notice 
to  produce  it ;  and  on  his  appearing,  the  plaintiff's  coun- 
Dt  in  the  origuial  poll,  but  he  faid  that  he  would  not,  and 
d  to  produce  it ;  and  fo  wa»  not  fwom.  The  defendant's 
;ed  to  the  reading  of  this  copy  :  but  1  was  of  opinion  on 
tdeoce  it  might  be  read,  it  fceming  to  me  to  be  a  duplicate 
mthof  ity  with  the  original." 
dcp-agent  of  Ward. 

wdiag  to  Mr,  Snjt.  Sircb*9  repoTtj  the  e^dcDce  oC  W*ri 
wmg/  WMM  itrong  to  (hew  thut  Bilhny^  as  well  ai  the  otViw 
ten  guinesB  as  a  bribe,  and  that  the  note  waa  only  g>tcn  aa 
tnnAaion;  according  to  the  erwieace  o£  Coaiul,  **  IVkt 
n  MMdgtrcn  were  to  be  burned  the  day  after  the  eXeftam.^ 
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1743*  be  called  opon  fo^  the  money;  and  that  tberefefe  aitk 
^"^^y^^    thM  count  is  a  perfonal  charge  on  the  defiradaaCy  then 

jll^  was  no  foundation  on  this  evidence  to  find  a Todift  wgUt 
RoBiMtoii.  him  on  that  count." 


A  fpecial  care  was  refinrved  ffn  another  foht 
made  at  the  trial,  and  a'  motion  was  alfo  niade  by  Dnj^ 
Serjt.  in  vreft  of  judgment. 

The  motion  for  a  new  trial  came  on  to  be  aiCgaed  onditf 
2Cth  and  a6th  of  November  1 743,  and  was  fopported bf 
Skinner,  Prime^  and  Wiliest  King's  Serjeantaand  Dnftt 
Serjeant,  and  was  refilled  by  Beffield,  Ivynne,  and  Bmik, 
SeijeantSy  when  the  Coart  over^niled  all  the  :ol^eflioBi^ 
except  the  laft  :  but  thinking  that  a  queftion  bf  rgnii  mh 
portance,  it  was  referred  to  the  coiifideratioii  of  sB^da 
Judges.  .  ■  u 


In  anfwer  to  the  firft  objefifon,  they  £ud'  if 
competent  to  the  defendant  to  objeft  to  the  e?idtiKt|pMi- 
by  the  plaintiflfs  witnefles  of  money  baring  been  gim  tf 
the  defendant's  agents  to  other  voters,  that  mdenoehifiv 
been  given  on  the  crofs  examination,  and  in  ooaiiBqatHB' 
of  queftions  put  by  his  own  counfel. 

Secondly,  That  the  poll  given  in  evidence  was  pnqMrif 
received ;  for  that,  as  it  was  figned  by  the  Mayor,  it  Bfk 
be  conGdered  as  an  original ;  faj  or  if  it  were  ovij  ^ 
examined  copy,  it  was  admiffible  in  evidence  as  fuch;  oi 
the  fame  ground  as*  copies  of  books  of  a  public  nstoiti 
regifters  of  births  marriages  and  bmrials ;  and  tbit  po^ 
haps  even  parol  evidence  of  voting  was  admiffible.  M 
they  relied  on  a  cafe,  R.  v.  Httgies^  H»  i  Geo*  a.  A  ^ 
in  which  after  great  debate  and  on  the  authority  of  bi^ 
cafes  there  cited,  the  c6ff  of  the  poll  of  the  defikma 
a  Mayor  was  holden  to  be  good  evidence.     ' 

To  the  third  and  fourth  objeAiontieveral  anf«cii«^ 
given ;  ift,  That  two  years  had  elapfed  Onoe  fbeofioO 
were  committed,  and  therefore  thai  neit^  jyiurdfUt  ^ 

A9 


« V 


(tf }  Vid,  R,  ▼«  Dtwt  %  Str.  iQsS. 
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fCovld  be  profecuted  under  the  a£l  (a) ;  sdly,  But  even     1743 
ihe  ofienoes  had  been  recently  committed,  If^ard  and  v^nnO 
foftf  could  ooiy  be  confidered  as  accomplices  {h\  and     ^'ad 
fuch  they  were  competent  witnefles:  3dly,  That  inj^^fj'^i^ 
•  particular  cafe  the  Legiflature  by  holding  out  induce- 
st«  and  oflerifig  an  indemnity  (2  Geo.  2,  c.  24./  8.)  to 
iiders  to  difcover  and  bring  other  offenders  to  punifti- 
It  impliedly  made  the  difcoverors  legal  witnriTes.     And 
f  relied  on  a  cafe  of  PkiUips  v.  Fonvler  (r),  8  Geo,  2.  in 
ich  Lord  Chief  Judice  Eyre  had  admitted  an  accom- 
«-uiider  the  fame  circuin (lances  as  IVard  and  BiUany 
lea  witnefe. 

KTith  regard  to  the  fifth  objection  ;-^The  concIuHon  of 
'•^Serjt.  Birches  report^  after  fetting  forth  all  the  evi-> 
icse^  was.thas;  ''  I  ftateci  the  evidence  to  the  jury  with 
h  obferrations  thereupon  and  upon  the  ad  of  parliament 
occurred  to  me»  and  the  jury  fouiKi  a  verdid  for  the 
intiff'  for  500/.  as  to  the  bribing  of  Billany^  and  for  the 
Cadant  as  to  the  refidue ;  and  the  verdt5i  ivas  taken  upon 
'  AtUrd  nunt  (d)^  the  jury  der taring  that  what  nvas 
w  iy  the  defendant's  agent  with  regard  to  Billany  they 
^Uifidas  done  by  the  dejfendant  himfelf?*  The  cafe,  re- 
Ted  to  the  confideratioa  of  all  the  judges,  dated  Mr. 
ijt.  Birch's  report,  adding  "  The  Judge  having  reported 
It  there  was  no  evidence  of  the  defendant's  bribing  BiU 
if  himfelfi  and  that  there  was  a  variety  of  evidence  as  to 
sing  him  by  P.  IVard  his  agent,  and  the  jury  having 

found 

^)  B«t  tbf 7  night  ftill  have  beeii  profecuted  as  for  an  offence  at  com- 
■bUw. 

(»)  Vid.  ie.  V.  A.  Reekv)tod,j^  St.  Tri.  663  ;  R,  v.  C.  Cratiimrme,  ih,  698 ; 
■  R.  T.  JUbimi  and  jItwooJ,  by  all  the  Judges,  on  a  c^fe  referved  at  the 
'ri^water  fummcr  aflizcs  1788. 

(0  Cited  in  Si^.  Rep.  191.  The  fame  point  was  alfo  decided  in  Bajh 
•  J^IK^,  Saj»  389.  So  in  a  prulecution  for  penalticA  under  the  flat.  9 
Uc.  14./.  5.  the  lofer  of  money  at  cards  is  a  good  witnefs  to  prove  the 
*;  R,  V,  Lmckuf^  M.  9  G.'#.  2.  B,  R.  MS.  Mr.  J.  /f  «.  forttfcMe-So, 
■aproTecntiao  tor  the  penalty  of  500/.  under  flat.  23  Gm.  1. 1.  13./.  i. 
vfiediiciiig  artificers  to  go  o«t  of  the  kingdom,  the  prefccutor  is  a  com- 
dnt  witnefi,  though  he  be  entitled  to  a  moiety  of  the  penalty ;  R.  v. 
^JUmfim^  on  a  queflion  referved  at  the  Kimgfion  fpring  afKses  1784  for 
^  coofideration  of  all  the  Judges.  —See  alfo  Akrab^mt  q.  t.  v.  Butm^  4 
W.  4151 ;  and  Smith  q.  t.  v.  Prager^  f  D.\^  E.  60. 

(^  It  feems  extraordinary  that  the  queflion  fubmitted  to  the  coo- 
mtioo  of  all  the  Judges  flioald  ever  have  been  raifed,  becaofe  it  k 
'ideat  from  the  Judge's  report  that  ibtjnry  did  not  intend  to  confine  their 
>did  for  the  plMnti£r  to  the  thod  count,  but  that  they  wilhed  to  leave 
to  die  Court  to  ooter  up  a  proper  verdi^  on  the  fads  fouTidbf  l\Kim, 
bnft  wtmJd  hMvr  wamDtcd  the  officer  in  entering  up  a  xerdiCt  ni\  t\\e 
whtytunt;  Mtifl  even  f'^e  cntrv  o[  xhc  officer  might  afuTWard%Yi*\a 
altered b/  the  Cvun  from  the  Judgc\  ootcs. 
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1743.     found  that  the  defendant  did  not  bribe  Billanj  by  P.  Wa 
^^^^^r*^  his  agent  by  finding  him  not  guilty  on  the  feventh  com 
^'^^    the  que  A  ion  is  whether  there  was  fufBcient  evidence 
ITioii.  fupport  the  verdi£k  for  the  plaiutiflFon  the  third  count?" 


Robinson 


This  queftion  having  been  arjrued  before  all  the  Jodgi 
a  majority  {a)  of  theia  were  of  opinion  that  the  phini 
was  entitled  to  retain  his  verdifl,  and  the  motion  foi 
new  trial  was  clifcharged. 

The  fpecial  cafe,  that  had  been  referred  at  the  tri 
was  then  argued  in  the  Common  Pleas ;  and  it  «nii 
a  point  of  evidence.  "  On  behalf  of  the  plaintiff  t 
uoder-iherifF  produced  the  precept  itfelf  mentioned  in  i 
declaration  under  the  feal  of  the  office  of  the  (heriff  6p 
and  returned  by  the  mayor  to  the  (herifF  together  vi 
the  indenture,  which  indenture  without  the  prroeptv 
returned  with  the  writ  by  the  (heriflF;  the  under-flia 
proving  the  pra£tice  there  to  be  not  to  return  the  preee 
along  with  the  indenture.  It  was  objected  on  the  put 
the  defendant  that  the  precept  together  with  the  indentg 
ought  to  have  been  returned  and  filed  in  Chancery,  a 
that  a  copy  of  the  precept  on  record  ought  to  ban  bo 
produced.** 

This  cafe  was  argued  on  the  23d  of  jtpril  1744I 
Booth  Serjt.  for  the  plaintiff  and  Prime  King^s  Seqt  f 
the  defendant^  when 

The  Court  faid  ''  It  was  not  laid  in  the  declaration  tk 
the  precept  was  returned,  but  only  that  fuch  precept  liFiid 
and  therefore  they  were  all  of  opinion  that  the  evidenc 

produce 

(tf)  All  the  Judfces^  except  Mr.  J.  Fort^au  Al^ai  sod  Mr.  Bv> 
Cmrtir^  affemblcd  at  Serjeants*  Jnn  to  hear  this  cafe  argued  hj  l^afa* 
Draper  Serjeants  for  the  defendant,  and  die  StlUit^r'Gemermi  aid  Mf 
Serjt.  for  the  plaintifT;  and  on  the  8th  of  Fehrmary  being  ag^aiD  afiaw 
at  Lord  Chief  Juftice  Lee*t  chambers  they  gave  their  opiDioai  Istfi 
Lee  Lord  Chief  Jaftice  B.  R,  Parker  Lord  Chief  Baron,  aol  0# 
fVrigbt^  and  Demifom^  Jnftices  of  the  King's  Bench,  and  Jlrpitt  iH 
Clarke,  Barons,  were  of  opinion  with  the  plamtiff ;  and  With  U^ 
Chief  Juftice  C.  ^.,and  Ahmey  and  Burmeii  Jaftices  of  C  i?.,  vocflftc^ 
trary  opinion — ^"  And  the  next  day  the  Chief  Toftioe  (MWi)dd*J 
that  he  thought  that  the  Court  of  Common  Pleu  were  bowi  kf  * 
opinion  of  the  majority  of  the  Judges,  and  agamfl  the  flfiaiflO  «^jg 
Court  gave  the  rule  that  the  verdid  a%  to  the  qaefiioD  aboie  iiuJi*F 
not  be  fet  afide,  but  flionld  f^and.*'    MS.  Akmy  J. 
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foced  wasfufficient,  and  that  there  was  no  occafion    1743. 
lew  that  it  was  returned.     They  thought  likewrfe  that  v^^w^ 
original  was  better  evidence  than  the  copy.     How-     Miad 
it  being  ftrongly  infided  on  by  the  counfel  for  the  V^*"!^ 
Bdant,  the  Court  gave  them  leave  to  fpeak  to  it  again    ^  '  ^^* 
text  term.*' 

was  accordingly  fpoken  to  again  in  the  Trinity  term 
flying,  on  the  firft  of  June^  oy  JVynue  Serjt.  for  the 
itiff,  and  TVillei  King's  Serjt.  for  the  defendant,  when 
Court,  retaining  their  former  opinion,  ordered  the 
»  to  be  delivered  to  the  plaintiff. 

fterwards,  on  the  7  th  of  June^  the  motion  in  arreft 
sdgment  was  argued.  The  objection  was  that  it  was 
lireAly  alleged  in  the  third  count  that  the  defendant 
the  ten  guineas  to  Billany  for  the  purpofe  of  bribing 
to  give  his  vote,  but  only  that  he  gave  him  that  fum 
a  gift  or  reward  lot  Billatiys  giving  his  vote  &c.**  But 

ii  Ccurt  were  clearly  of  opinion  that  this  objeftion 
not  well  founded  \  for  that  as  was  in  many  cafes  an 
diehc  (tf),  and  traverfable  ;  that  it  was  to  be  conftrued 
rding  to  the  fubje£t-matter  to  which  it  was  applied, 
that  here  it  was  ufed  in  the  fame  fenfe  zsfor  a  gift  or 
ird ;  and  that  the  third  count  would  have  been  fuf- 
nt  without  thcfe  words. 

So  the  plaintiff  had  judgment. 

}  Vkl.  EmtM  V.  SoMtbhy,  H.  i%  Gf.  a.  fi/.  l34->  and  the  cafes  there 
9dcdL 


Fann  againji  Atkinson.  tIiuhS* 

Nov.  loth. 

\RIME  moved  to  fet  afide  a  judgment  entered  up  pur-  Court  re- 
fuant  to  a  warrant  of  attorney  executed  not  quite  a  ^^^  ^^  ^^ 
before,  becaufe  the  party  (defendant)  died  before  the  ^f.^Vfi'^f; 
og  of  the  judgment.      The  judgment  was  figtied  ed^^te/°' 
li^  ift,  and  the  defendant  died  the  27  th  of  S^//m3rr  death  of  de- 

(^  fendantybe- 

caufe  a 

It  2Z#  Court  denied  the  motion,  becaufe  the  judg-^ftCp^. 
:  WM  a  iadraieiu  of  the  precedent  term  \  and  this  cedent  term 
•»    ^  ^  hadr'l"^ 

fendaot 
alire. 


42.8  MICHAELMAS  TERM,  17  Geo.  IL  C  R 


1 743.     had  been  fo  determined  before  feveral  times  both  in  tl 
x^^'-r-^J  Court  and  the  Court  of  B,  R.  {ay 

^^^  (tf)  "  SavU^.  H^iUfnre  txfcntoT  of  IVHtfiire  E.  19  Gf.  l^Thci 

agamp  ^^^  ^1^^  1^  gj-^^  about  forty  miles  from  LamJtm  od  eke  locbof  4 
1744;  judgment  WM  (igned  againd  him  on  the  next  day  by  nrtttei 
warrant  ofatconicjr,  dated  4th  Manh  1741 ;  Eafitr  ccmi  In  z  744  be 
on  the  nth  of  Af^fil;  and  the  rule  was  niada  on  au  afiidaTit  that  the 
utor  was  alive  on  the  19th  of  April, 

To  fet  aGde  this  iudgmcnt  affidavits  were  read,  (Uting  that  the  tdl 
died  nn  the  20th  of  Ai^ril  1744,  on  a  day  fubfequent  to  the  day  off 
ir>^  the  judgment ;  and  all  the  cafes  in  Hall  v.  Mrft^  T.  16  &  17  C 
in  this  court  were  cited.     But 

the  vhotf  Cctirt,  conformably  to  the  opittions  of  Chit  Court  and  i 
in  all  the  cafes,  rcfufcd  to  fct  alide  the  judgment ;  and  were  of  op 
that  the  Autute  29  Cur.  2.  c  3.  ftrcngthencd  this  cafe ;  for  that  fti 
was  drawn  by  Lord  Chief  Jufiice  Halff  and  orovided  only  loir  jndgD 
aficAing  land  in  cafe  of  purchalers,  leaving  tocm  in  all  ouicr  (afies  n 
courle  of  the  Court,  when  though  entered  after  the  death  of  tfte  p 
rhey  have  relation  to  the  firfl  day  of  the  term  if  iigned  bi  tcMta,  if  i; 
out  of  term  to  the  firft  day  of  the  preceding  term.  May,  M  dkatf^}, 
fcrved,  in  the  cafe  of  lands  they  aJTedt  the  land  from  the  day  of  tb 
tual  ligning  by  the  officer,  and  which  nuy  be  after  the  death  iof  the  p 
Vide  the  words  of  the  ftat.  19  Car,  %.  c  j.  /.  14.  And  it  feemedtoi 
}.  that  though  the  flatute  prevents  a  retrofpedl  of  judgment  in  fare 
purcbafers,  it  doth  net  an  favor  of  the  heir  of  the  cooufor  of  the  j 
ment.**     MS.  ALmrf  J. — Barnes  270.  S.  C. 

Nor  is  there  any  difference  in  this  refped  between  adterlie  JQ4p 
and  thofe  figned  under  warrants  of  attorney.  ^  y^tf^  Hmii  ▼.  A,  JHf 
16  &  17  G.  2.  M*fi  died  intcftatc  on  the  l6th  of  JSdrmuy  kfte  fM 
Qitory  judgment  was  figoed  21ft  of  FeLrwary.  k  was  infiftrd  that  11 
cafe  was  an  adverfe  fuit,  it  was  irregular,  on  a  motion  by  Drafm  J 
to  fi:t  afide  the  judgment ;  and  he  cited  8  &  9  IT.  3.  f.  ii.  /  6  ^  6. 
J42.,and5tf/i.  315. 

BurKttt  J.  In  NorioM  V.  Oihfer  in  this  conrt  T.I  5  iciS  Gf,  1.  aftt 
death  of  the  plaintiflf  his  executors  figned  an  interlocutory  jndlgmctt, 
the  Court  refufed  to  fct  it  afide. 

Akaey  J.  mentioned  the  cafe  of  FmlUr  v.  JHelyM{\)^  executor  of  Tm 
^.  3  &  4  G.  2-,  and  M,  4  G.  2.  B,  H,  TwifJen  on  the  loth  ^i 
gave  a  warrant  of  attorney  to  confefs  a  judgment,  and  died  00  tb^  i 
on  the  2 2d  of  difitil  the  plaintiff  figned  his  judgment,  and  00  ^ 
cook  out  execution,  the  term  beginning  on  the  15th  of  AfwU:jdi 
Court  on  confidcration  and  on  the  authority  of  Patfpmi  v.  GIB^  fir 
93  ;  Salk.  87,  401 ;  rrfufcd  to  fet  afide  the  judgment. 

iVilUi  Ch.  J.     I  fee  no  difference  between  voluntary  an4  advcfft  ji 
ments :  if  there  be  any,  the  cafe  of  an  adverfe  judgment  is  flroMcr. 
is  there  any  difference  between  plaintiffs*  executors  and  ^UiSaat 
ibt.  8  &  9  /f^.  3. 

Draper  Setjc.  then  faid  that  there  was  no  adoMniflration  at  al,  Ao 
there  were  two  nihils  returned  on  a  fcire  facias  in  this  cafe.  Andk 
there  could  be  no  adminiftration  when  the  fcire  facias  iffaed|  foriC. 
within  lefs  than  fourteen  days  after  the  Inteftate'a  death. 

But  the  Court  held  the  judgment  regular  in  the  cafe  now  at  btf. 

See  ftfttutc  29  Car.  2.  e.  3./.  211. — P^klfia  ▼.  Frameim  (%K  7.tJ 
Admlnif-  B.  R.  A  fcire  fscias  was  brought  by  Eli%ik€ib  Fm(fm  adrnmiftiOT 
tration  may  Gfrgf  Pwlfom  againft  Fraiuia  to  rerire  a  judgment  recovered  by  As 
be  granted  teftate  againft  the  defendant ;  and  the  fcire  fadaa  alleged  the  den  if 
within  T4  Paalfm  on  the  ift  of  Marcb^  and  the  adminiftntion  gnntcd  on  ibe 
days  of  the 
inrcDittc's        (i)  1  ^ir,  %%%  \  uv^  K  {>.  t;n:^«  lUt^  1^8.  by  the  oanie  of  M 

death.  J9bn[im. 

(a)  Lid.  £iitr.  AOS. 
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the  £iine  month.    On  demurrer  it  was  objeiElcd  that  by  the  (Ut.  19  Car,  .    |  m^^ 
ff,  3  admioiilntiun  oiij;ht  not  to  be  granted  until  fourteen  days  after  .      I'^S' 
!  death  of  the  intcftate. — CvrvVi,  contra.     Adminiftration  may  be  granted  ^*"^^^^^ 
mediateljt  otherwife  the  efTeds  may  be  wailed  and  embezzled.    Judg-      Fann 

at  ibr  the  plaintiff.     £.13  An.  Rot,  4^  B.  J?."  M3.  ABwy  J. ^g^i^/l 

to  die  prinripal  point,  fee  alfo  Mrag/ur  v.  Lanfmesdy  j  D.  \^  E,  20,  in  Atkivsom 
jch  all  the  fonner  caie*  on  chii  fubjed  arc  coUedled. 

T  .    /»    ^  M.  17G. ». 

LiNDON  agatn/l  Collins.  Saturday. 

Not.  19th. 

REPLEVIN ;  avowry  for  a  rent-charge;  the  plaintiff  An  avow- 
was  nonfuitcd.  ant  for  a 

A  motioii  for  double  cods  on  the  flat.  11  G.  2.  c,  19. /.  to  double 
«  {a}m    The  only  queftion  was  whether  a  rent-charge  be  cofts  under 
thio  ihe  words  or  intention  of  that  daufe  in  the  itatute  '<  ^-  ^-  ^* 
lich  gives  double  cods  in  cafe  the  plaintiff  be  nonfuit  Sec,  ^^athe* 
being  a  new  cafe,  we  ordered  it  to  be  moved  again,  piabtifTii 
d  the  ftatute  to  be  looked  into  and  well  conGdered  (b).  nonfoited. 

It  was  obje£led  likewife  that,  the  defendant  having 
di^ed  fpecially,  and  not  taken  the  benefit  of  the  (latute, 
b  cafe  was  not  within  the  ftatute;  but  the  Court 
Mght  there  was  nothing  in  this  obje£lion." 

fsj  By  teA,  %%,  **  After  reciting  that  great  difficulties  often  ariTe  in 
king  avowries  or  conufAnce  upon  diftreflet  for  rent*  quit  rents^  reH^A, 
iou,  and  other  ferviccs,  it  is  cnaAed  &c.  that  it  (hall  be  lawful  for  all 
cndants  in  replevin  to  avow  or  ma)ce  connfance  generally  that  the  phin- 

iii  replevin  or  other  tenant  of  the  land»  and  teneroenu  whereon  the 
Ma  wat  made  enjoyed  the  fame  under  a  grant  or  demife  at  luch  a 
tain  rent  during  the  time  wherein  the  rent  diftrained  for  incurred, 
Jdl  rent  wat  then  and  ftiU  remains  due,  or  that  the  place  where  the 
Itc&  was  taken  was  parcel  of  fuch  certain  tenements  held  of  fuch 
Sic.  for  which  tenements  the  rent  relief  heriot  or  other  fervice  dif- 
for  was  due,  without  further  fetting  forth  tlie  grunt  tenure  dcnufe 
of  fuch  landlord,  Icflbr  or  owner  of  fuch  manor ;  and  if  the  plain- 
'  ID  fach  aAion  (hall  brconx  nonfuit,  difcontinue,  or  hute  juHj^ment 
«D  agunft  him,  the  dcfcudant  in  fuch  replevin  (ball  recover  double 
borfok. 

H)  Though  It  does  not  appear  from  L«)rd  Chir-f  J'^fiice  fl^iilri\  papers 
»  this  cafe  was  dctenuintd,  it  appcur;i  from  Mr.  Jullice  Ahneys  MS, 
ftthemle,  calling  on  the  Prothonotary  to  revicv/  his  taxation  o(^(rmgIe) 
bk  vras  afterwards difchargcd ;  the  Court  btint;  of  opinion  that  though 
•  ftatute  was  in  Ibme  claufes  remedial  in  othcK  it  was  penal ;  and  that 
:  cUnfe  in  queftion,  fe^.  22.  which  was  a  fubftantive  claufe,  did  not  in 
■u  include  rent-char^re*,  and  that  as  it  was  a  penal  clauf^  it  ought  not 
be  dteuded  by  conftrudion. 

It  hH  been  fince  golden  that  an  avowry  for  a  (vlzure  for  herUt  eufltm  is 
t  widlin  tJiis  cbufie  of  the  ftatute.     JJ^  v.  IVimfom,  %  JVitfim  %%. ;  nor 

avowry  for  m  rent-charge  under  a  canal  a£l.  The  Letmimfitr  Carnal 
i^tfay  v.  N§rrit\  T  D.  i^  E  jco;  and  T6e  Same  v.  Cow<W,  BJ,  ^^ 
/.  S1J« 
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Fenn  on  the  Demife  of  Richards  ii;j 
^'"iP*-  Mariott. 

Not.  aid.  r»  • 

Acuftomin  '*  J)  ^^  ^^^  ^^^  ^  "^^  ^^^^*  Bo9ik  for  the  1 
a  manor,  -"^   COntra. 

Chat  the  Mr.  J.   Burneit  reported  from    Mr.   J.  De 

SU^^^*  tried  the  caufe  at  the  laft  Carlifle  affizes  that  th 
eftate  til  queftion  were  a  cuftomary  edace,  which  v 
(which  will  either  by  deed  or  furrender,  but  that  even  h 
paij  either  Qf  ^  ^^^^  ^lj^  admituncc  was  ncceflary.      Ai 

jlo^ot  proved  in  the  caufe  that  the  grantee  of  the  dc 
deed  and  prefent  cafe,  under  whom  the  defendant  claieoed 
admittance)  admitted  until  after  the  death  of  the  grantor.  1 
m^kbcad-^^jig  evidence  on  both  fides  as  to  the  cuAon 
ring  the  Hfe  ^^^^^  of  ^^J  perfon's  being  admitted  after  tb 
of  die  gran- tlie  grantor  but  one  in  1732.  But  he  thougbi 
tor,  ia  good  ftrength  of  the  evidence  was  for  the  defendan 
"*  ^^*  ever  the  jury  found  a  verdiA  for  the  leflbr  of  the 
who  claimed  as  heir  at  law. 

And  it  was  infilled  that  a  cuftora  that  the  pai 
be  admitted  during  the  life  of  the  grantor  was  0 
cuftom  ;  for  that  by  law  a  furrenderee  might  be 
after  the  death  of  the  furrenderor,  for  which  w 
cafe  from  Coke.  And  other  cafes  might  have  b 
for  to  be  fure  this  is  undoubted  law. 

But  we  thought  the  prefent  cafe  not  at  all  p 
that ;  becaufe  tnat  depends  on  the  general  law  of 
in  refpe£i  to  cuftonuiry  eftates,  but  this  on  the  ( 
cuflom  of  the  manor.  For  cuftomary  or  copyhd 
will  not  pafs  by  deed,  unlefs  there  be  a  particnta: 
to  warrant  it ;  and  if  there  be,  fuch  deeds  muft  be 
with  fuch  circumftances  as  the  cuftom  requires  s  at 
jury  here,  by  finding  for  the  plaintiflP,  have  foui 
the  cuftom  was  as  much  as  if  they  had  found  it  by  1 
verdi£l,  we  are  of  opinion  that  fuch  cuftom  is  goo 

It  was  infifted   that  fuch  cuftom  was  unrea 
and  that  in  the  prefent  cafe  it  was  unjuft^  beeaid 


(a)  See  Ptrrymami  caTe^j  C:  %J^ 
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on  the  trial  that  the  grantee  was  a  purchafer  f or  a  1 743. 
e  conGdcration.  v-^nnO 

Finn 

to  this  we  anfwered  that  we  thought  it  neither  un-  |^^^^ 
ibie  nor  unjuil.  It  is  (it  that  fuch  grantees  (bould 
litted  in  fome  reafonable  time,  and  the  cuilom  hath 
that  time.  And  if  the  purchafer  be  prejudiced  by 
t  being  admitted  within  that  time,  he  may  thank 
fs  for  it  was  his  own  fault ;  for  he  (hould  not  have 
lis  money  until  his  purchafe  was  completed  by  his 
ince.  And  a  perfon  claiming  under  a  bargain  and 
ay  as  well  complain  of  injudice^  if  he  do  not  inrol 
D  deed,  under  which  he  claims,  within  fix  months, 
ch  omiflion  it  becomes  void." 


Bailiffs  and  Citizens  of  the  City  of  LiTCH-M.i7  0.a. 
LD  again/i  John  Slater,  AfEgnee  of  Cath.  ^^!^\i^ 
IS  Widow, 

.  opinion  of  the  Court  was  delivered,  as  follows,  by  it  itnoob* 

jciftioQ  after 

'#/,  Lord  Chief  Juftice.     "  The  aaion  is  an  aflion  an'adL^ 
nant ;  in  which  the  plaintiff  declares  in  the  county  covenant 
^rJy  in  which  he  brought  his  a£lion  upon  a  cove-  for  oot  re- 

an  indenture  made  the  loth  of  March  17 13,  bc-P**™*^*^- 
le  bailiffs  and  citizens  of  the  city  of  Litchfield  and  the  brought 
tb.  Adte^  by  which  (as  fet  forth  in  the  declaration)  and  tried  in 
ideration  of  the  furrcnder  of  a  former  Icafe  of  the  »  foreign 
«  for  the  term  of  fixty  years  bearing  date  the  8th  of  5°?"^^!^' 
'ir  1656,  and  in  confideration  of  the  rents  and  cove-  cured  by°* 
lerein  mentioned  and  referred,  the  faid  bailiffs  &c.  the  ftat.  16 
I  to  the  faid  Catharine  all  that  mefluage  burgage  or  ^  '7  Car. 
It  with  the  appurtenances  in  the  faid  city  of  Litch-  *'  ^'   '  ' 
\  certain  ftreet  there  called  Tamworth  Street^  and 
I  &c.,  then  in  the  occupation  of  the  faid  Catherine^ 

the  premifes  from  the  8th  of  November  then  laft 
the  term  of  60  years  under  the  rent  of  3/.,  payable 
fly  at  Lady- day  and  Michaelmas  \  and  Catharine 
ts  for  herfelf  her  executors  adminiftrators  and  a& 
pay  the  rent  and  to  keep  the  premifes  in  repair, 

and 


Slatbk. 
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1743*    and  to  leave  them  fo  at  the  end  of  the  term;  d 

^^''^f^^  rine  entered  and  was  poflefled  \  and  afterwardi  t 

■"^J^^the  10th  of  Odober  1713,  affigned  {a)  all  her  in 

I,iTCB«    the  term  to  the  defendant,  who  entered  and  has 

FiKLD     fince  poflefled,  the  rcTerfion  belonging  to  the 

^^i^^    And  the  plaintiffs  aver  that  21/.  for  rent  was  im 

day  1742,  and  affign  that  as  their  firft  breach: 

the  pvemifea  were  out  of  repair  daring  the  conti 

the  term  and  after  the  affign  ment  (of  which  A 

ieveral  inllances,)  and  this  tbej  aflign  as  anothi 

and  lay  their  damages  at  200/. 

The  defendant  pleads  that  the  premifes  are  fil 
and  being  in  the  city  of  Litcbfieid  and  the  cow 
fame  citj,  and  that  the  defendant  after  the  1 
made  to  him  and  before  the  bringing  of  this  fo 
95th  March  1735,  at  the  city  of  Lttcb/kU  afoie 
county  of  the  fanfie  cixr  furrendered  op  the  6i 
and  all  the  reCdue  of  the  term  to  the  faid  baflifl 
zens,  and  that  they  then  and  there  accepted  of 
and  faith  that  at  the  time  of  the  faid  furrendc 
was  then  due  or  in  arrear ;  and  that  from  the  ti 
faid  aflignment  to  the  time  of  the  furrender 
kept  the  premifes  in  good  repair  according  to  the 

The  plaintiffs  reply ;  and  protefting  that  the 
fuch  furrender,  travel  fe  the  acceptance,  and  oi 
is  joined ;  and  a  verdi^  was  found  for  the  p 
the  Stafford  affizes. 

And  the  defendant  having  moved  {K)  in  arrel 
ment,  it  (lands  now  for  the  judgment  of  the 
that  motion.  TSiere  was  but  one  otnefUon  ti 
the  caufe  was  tried  in  the  county  ot  Stt^fwri 
it  ought  to  have  been  tried  in  the  county  of  I 
Litchfiild.  The  queffion  therefore  is  whether  I 
jmittrial  or  not ;  and  this  will  produce  two  qnd 

Firftj  whether  it  votfld  have  iheen  bad  at  com 

i 

(m)  Id  covenant  (which  maf  with  Ahe  4and)  efklcacie  ital 
ant  u  in  as  htlr  will  fupport  a  declaration  charging  him  M^ 

/i/  The  cafe  wa>  argued  on  the  ooth  of  7»m  1743  bf  0 
Serjt.  and  BootU  Serjt.  for  the  plaintiffs*  and  bf  Dnft$  ud  M, 
forthcDtlcndaivx.. 
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^ndl^y  Whether  or  not,  if  it  would  have  been  bad     1 743. 
^QimioniaW|Nit be  aided  by  the  16  &  17  Car.  2.  c.  8./.  i.  ^-"'■v-^^ 
ufcr  the  other  ftatutes  of  jeofails,  we  think  that  it  ie  '^^f  "^^ 
k^Mdebf  anjr  of  them.     As  for  the  ftat.  4  &  5  Jn.    litcu- 
dii/  6:\  wbich'was  relied  on  to  make  this  a.bad  trial,     nuD 
hiniDit  is.qvite  out  of  the  cafe ;  for  as  the  ftatute  was    <v«'«/? 
tl^inadetiy Extend  the  llatute  Car.  a.  farther  than  it  ^^^"^'^^ 
:ibcfo0ejuid  to  remove  a  difficulty  which  plaintifis 
laboured  under  by  reafon  of  challenges  for  defaults 
indiedors,  it  .is.  putting  a  ftrange  conftruAion  upon 
ay  that  pJaintifTs  by  that  ftatute  were  put  under  greater 
ulties  than  before.    But  barely  reading  the  words  them- 
i  will  flicw  that  no  fuch  conftruAion  as  is  contended 
Qghc  to-be:put  uponthem.     The  words  are  ''  And 
eis  great  delays  do  frequently  happen  in  trials  by 
n  of  challenges  to  the  arrays  of  pannels  of  jurors  and 
ie^poHi  for  default  of  hundredors,   for  prevention 
of.  for  the  future  be  it  enacted  that  from  and  after 
every,  venire  facias  for  the  trial  of  any  iflue  in  any 
h  orfutt  in  any  of  her  Majefty's  Courts  of  Record  at 
mn'itr  be  awarded  of  the  body  of  the  proper  county 
e.' fach  iiTue  is  triable;"  the  meaning  of  which   is 
ly  this  that  for  the  future  venires  fliall  be  awarded  of 
odyiof  the  county  without  any  regard  to  hundrcdors, 
:  gave  no  directions  in  what  counties  ifTues  are  to  be 
,  but  left  the  law  jufl:  as  it  ftood  before  in  refpedl  to 
nacrer«    Having  laid  this  ftatute  out  of  the  cafe>  I 
only  £iy  this  farther  before  I  come  to  the  merits  of 
aufe,  that  we  ought  in  this  cafe  to  go  as  far  as  we 
n  order  to  make  the  verdict  good,  both  becaufe  the 
has  been  fairly  triedi  and  likewifc  becaufe  it  has  been 
in  a  county  where  the  defendant  was  more  likely  to 
jiillice  done  him  than  if  it  had  been  tried    in   the 
t^of.ihc  city   of  Litchfield^  the  baiiiits   &c.  being 
titliii 

-    f    .     .     .    :  f 

111]  now  come  to  the  two  points  on  which  the  quef* 
depends.     And 

'tt,  we  are  of  opinion  that  this  trial  would  have  been 
tconnnun  law,  if  not  aided  by  the  ftatute  16  &  17 
2*.  We  think  that  actions  of  covenant  for  nonpay* 
of  rent  or  not  repairing  are  local  actions.  The  cafe 
trker  v.  Darner  iis  it  is  reported  in  1  Sa/i.«  80.  feems 
au  auihurity  a«  to  this  point.     But  that  cafe  is  re- 

F  f  ^iltd. 
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1743.    ported  diffcrrcntly  in  other  books  [a)  \  and  it  is  fCty  dwh- 
l^^Y-*o  ful  whether  in  that  c;ife  any  judgment  was  Cfcr  (?»*■• 
The  BiHiirs  And  the  contrary  was  held  in  rhc  cafe  of  Zmith  ?.  Bfltt* 
Lit  I  -    ^''^'  .^''^'   '4^  »  and  in  feveral  other  cafes.    H<wr€fff| 
FIELD     be  that  as  it  will,  and  whether  they  are  local  afiionsoi 
a^df>^     not  when  brought  by  the  covenantee  himfelf  againftte 
Slater,  covenantor  himielf,  yet  there  can  be  no  doubt  in  the  pifr 
fent  cafe,  the  aftion  beinjs:  broitirht  againft  an  afli^^nce  not 
as  he  is  in  privity  of  coi. tract  but  only  as  he  is  in  privil} 
of  ellate.     As  therefore  it  appears  upon  the  pleadings  mj 
the  premifes  lie  in  the  countjf  of  the  city  of  LitchJuU^  ve 
think  that  the  adlion  by  the  rules  of  the  common  Itv  ^ 
ought  to  have  been  tried  there  (b).    But  if  it  had  fioii^ 
on  the  declaration  only,  this  obje£lron  would  not  haM.. 
arifen  \  for  the  premifes  there  are  only  faid  to  lie  inik; 
city  of  Litchfield;  and  though  we  arc  to  take  notice  judi*. 
cially  of  counties,  we  cannot  judicially  take  notice  A. 
the  boundaries  of  counties^  nor  that  the  whole  city  of  • 
Litchfield  lies  within  the  county  of  the  city.     But  the  ob- 
jedion  arifes  from  the  plea,  it  being  there  alledged  and  not  . 
denied  by  the  plaintiffs  that  the  premifes  lie  in  the  couBtf  '- 
of  the  city  of  Litchfield. 

As  to  the  obje£tion  that  the  furrender  and  acceptance 

were  in  the  county  of  the  city  of  Litchfield^  we  do  not 

rely  much  upon  it,  becaufe  though  it  is  held  in  2  Rd* 

Ahr   61 1. ^c)  that  if  the  furrender  of  a  leafe  be  pleaded 

in  another  county  the  caufe  (hall  be  tried  there,  I  am  not 

fatisfied  of  the  authority  of  that  cafe  (d).     But  if  it  weie 

law,  the  cafe  was  determined  before  the  ftatute  2i  "Jac.  1. 

r.  13.  /]  2.,  which  has  ena£led  that  no  verdicl  fhall be 

flayed  or  r overfed  if  the  venire  be  awarded  from  any  of 

the  places  where  any  part  of  the  matter  in  qucftion  ariiei. 

And  therefore  we  think  that,  if  there  were  no  other  oIh 

jedtion,  this  llntutc  would  cure  it,  but  for  the  other  rcafoB 

we  think  that  this  trial  would  have  been  bad  before  the 

itaiute  ]6  &  17  dr.  2. 

Sccondlyi 

{ft\  Vid.  r.7./S   1 8a;  3  Mt,L  3;,;;  am!  1  .^ain.  19I.  S.  C. 

/'.'/)    IJj.r    Itr     iVv  Maynr   Xs'c.  nf  LonJoft  ▼,  CVir,    f  D,    \^  E,  587.  ptf 

J  Old  Ktvir,;,  t.l»Li  J.iilicc  coDLandper  Grofg  J.  588.  accorii. 

f.!j  In  JSui'.i'f/fi  c:i"f,  7  C9. 1.  a.,thi«rulu  was  laid  down  ••  In  all  eucfi 
whciX  tliC  acciufi  is  founncd  u^ion  two  things  d  »nc  in  fcvcral  cttODU^ 
Biidbi.);h  arc  in;kUi\a\  ot  tTviaVoS\t>  -ax.d  ihc  caic  without  the  ochtr  «iork 
not  lUAiiuaw  ihc  Ad^\oT\,  tV\ctv  vW  ^\ivL\\.\^  \svvi  Ot>n^SK\»  ^wn^  Uii  aA.*t» 
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;  The  onlf  qaeftion  therefore  that  remains  is,     1743* 
K  helped  by  the  ftat.  16  and  17  Car.  2.     And  '^— >r^-/ 

a  new  cafe  upon  this  (latute,  we  (hould  doubt  '^^^  Baiiifit 
irfaether  this  llatut|c  would  help  it,  and  for  my    litch- 

fliould  be  of  opinion  that  it  did  not*    The     ,iklo 
le  ftatute  are,  ''  If  there  be  a  yerdid^,  judg-     ^mi/i 
x>t  be  ftayed  or  revcrfcd  for  that  there  is  no  Slati*. 
,  fo  as  the  caufe  were  tried  by  a  jury  of  the 
ity  or  place  where  the  a£lion  is  laid."     And 

words  I  am  of  opinion  that  the  ftatute  was 
ded  to  cure  thefe  defeats  where  the  caufe  ap<^ 

tried  in  an  improper  county,  but  only  thofe 
enue  was  wrong,  which  meant  no  more  at  that 
lat  the  jury  were  not  returned  de  vicineto,  or 
rds  that  there  were  no  hundredors  returned  i 
ute  ezprefsly  fays  that  it  muft  be  tried  in  the 
tj  ;  and  I  think  that  the  word  laidf  which  has 
m  inGfted  on,  will  not  bear  the  conftru£tioa 
n  put  upon  it.  But  I  admit  that  the  authori* 
i  of  them  on  the  other  fide ;  and  therefore  as 
to  give  a  judgment  not  founded  on  our  own 
t  only  on  the  itrength  of  authorities,  it  will  be 
ne  to  mention  all  the  cafes  which  have  been 
on  this  head.  The  (irft  cafe  that  I  can  meet 
cafe   of  Craft  v.  Boite,    l    Sound,  247.  P. 

B.  R.  There  the  adion,  as  in  the  prefent 
ried  in  a  wrong  county;  and  Keeling  Chief 
msford  J.  and  Morton  J.  held  that  it  was  helped 
t  by  the  16  &  17  Car,  2  :  But  Twifden  J. 
y  the  contrary.  But  Saunders  fays  that  judg- 
iven  for  the  plaintiff  againft  the  opinion  of 
1  many  others.  The  next  is  the  cafe  of  Nayhr 
pley  &c.  P.  26  Car.  2.  B.  C.  l  Mod,  198., 
]ue(lion  was  (tarted  but  it  was  not  the  point  on 
jud^^ment  was  given.  But  the  Judges  faid 
the  trial  was  in  a  wrong  county,  the  ftat.  16 
.  2.  would  nut  help  it,  for  that  it  was  intended 
p  where  the  adlion  was  laid  in  the  proper 
re  it  ought  to  be  laid,  which  the  word  propir 
he  next  cafe  is  that  of  Jennings  v.  Hunkin^  H. 

B.  R,  2  Lev,  121.,  where  the  adlion  was 

mproper  county,  and  it  was  infifted  that  tt 

y  the  faid  ftatute :  but  Hfde  Chief  Juftice  faid 

nt  and  meaning  of  the  ftatute  is  if  the  caufe  be 

Ff2  ttitA 
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1743.  tried  in  a  county  where  the  matter  in  iffue  to  be  trie! 
•  x-N  Ao  arifes;  for  it  cannot  reafonably  be  fuppofed  that  the  pv> 
The  BiilitTt  lament  intended  to  alter  the  courfe  of  trials  and  toluR 
/^^'  °|^  things  tried  in  foreign  counties  where  the  jury  are  ftnopi 
ricLo'  to  the  parties,  to  the  evidence,  and  to  the  matter  inifie: 
a^iihji  but  the  intent  of  the  (latute  was  to  cure  trials  and  impnfti 
Slatbr.  venues  taken  in  the  fame  county  where  the  matter  oogktl 
be  tried  ;  and  the  reft  of  the  Juftices  agreed  that  this  ml 
reafonable  conftruclion  of  the  ftatute,  but  £ud  tbat  ikij 
would  advife  on  it ;  and  Ventrls^  who  reports  the  Guieil 
faistirftrol.  263.9  fays  that  afterwards  ocf  further  oooUl 
ration  and  upon  the  authority  of  the  cafe  in&auniinid 
another  cafe  adjudged  the  very  fame  term  in  ^.  &  th 
Court  gave  judgment  for  the  plaintiff;  it  being  withiijN 
words,  though  they  ftill  faid  it  was  not  within  the  mcoif 
of  the  ftatute.  In  the  cafe  of  AdderUy  and  IFlftt  ft  If 
and  28  Car,  2.  B.  C-  (and  which  I  believe  11  M 
other  cafe  that  Ventris  hints  at)  reported  in  2  />v.  lif-i 
was  held  by  Lord  Chief  Jnflice  yaughan  and  the  fW| 
Court  that  thou'^h  the  caufe  was  tried  in  an  impifi 
county,  yet  that  it  was  helped  by  the  exprefs  words  of  jH 
tlatute,  becaufeit  was  tried  in  the  county  where  theiM 
was  brought.  In  the  cafe  of  Drew  v.  Barkjdali^  icfril 
cd  in  I  Show.  343.  M.  3  IV,  and  At.  B.  H.  iiwaSI 
per  Hek  and  the  whole  Court  that  the  trial  being  M 
in  a  wrong  county  was  helped  by  the  ftatute  16  .M 
Car.  2. :  but  this  cafe  is  very  (hortly  reported  astoV 
point.  The  laft  cafe  which  I  (hall  mention,  and  w 
is  the  cafe  which  I  muft  rely  on,  is  the  cafe  of  tbcM 
Caiverly  v.  Sir  R,  Leving^  P.  lo.  W,  3*  A  R^^ 
ported  in  Comb-  4-2.  and  Carik.  448,  but  bell  and  v 
fully  in  Lord  Raym,  1  vol.  330.;  and  therefore  \^ 
(late  ic  as  it  ia  there  reported  \  and  it  is  a  cafe  of  great* 
thority  and  exadiy  the  fame  as  the  prefent.  ic  v*i 
action  of  covenant  for  not  rt*pairing  a  houfe  \\\  the  cotf 
ol  the  city  of  Chefter^  and  it  was  tried  by  the  Chief  Y 
tice  of  the  county  of  Chester.  The  caie  was  very  i 
rouj;hly  argued  ;  and  Chejbyre  for  the  plaintilT  cited  rtl 
authorities  and  (inter  alia]  a  cafe  between  'jetv  and  B^ 
adjudged  (as  he  laid,  fince  the  Revolution,  where  the  ii 
arofe  in  ^urry  hut  was  trie  J  ia  Middiefex ;  2iid  it  was  i 
jarlgcd  by  three  JaJgcs  a^.iinil  tiic  opinion  of  liordO 
Juitice  ILlt  ih.it  tins  was  aided  by  the  tlatute  16  & 
Car.  z.  -^  And  cm  a  writ  ot  error  brought  in  C'tfw.  Jw 
auk  lV\c  JavV^'c^^  ^i.c«\v  liiH  Ovlef   JuiUce,  ftw///,  1 
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•4dmtref  were  of  opinion  to  affirm  the  judgment;  and    1743. 
rtervards  Treby  declared  in  B.  C.  that  he  would  fubmit  ^^"^""^ 
)  the  opinion  of  his  Brothers.     And  though   the  con-  ^'*^f*^/^ 
;niAioa  -was  very  difficult  to  be  maintained  if  it  were 
ei  intcgra»  yet  fince  there  were  fo  many  authorities  for 
ni  conftru^^ion,  he  deGred  that  the  plaintiff  might  have 
idgment;  and  Holi  likewife  afterwards  faid  that  he  would 
morm  to  To  many  authorities,  though  he  believed  that 
ley  could  not  be  maintained  by  reafon  ;  but  in  refpe£l  to 
le  multitude  of  cafes  he  complied,  and  judgment  by  the 
liok  Court  was  given  for  the  plaintiff. 

I  think  therefore  that  we  are  fully  juilified  in  the 
pinion  that  we  (hould  have  been  of  concerning  the  con- 
niQion  of  this  ftatute  if  this  were  res  integra,  ai  Lord 
hief  Jullices  Ha/ff  HoUy  Tnby^  and  fo  many  other  great 
ten  were  of  the  fame  opinion  with  us ;  and  I  think  we 
re  likewife  juilified  in  giving  our  judgment  contrary  to 
ar  own  opinions,  fince  there  are  fo  m^ny  authorities  on 
le  other  fide ;  for  nothing  can  be  a  greater  inconvenience 
lan  that  the  law  (hould  be  always  uncertain,  which  yet 
laft  be  the  cafe  if  the  Courts  of  IVeJiminfter^Hall  ^\A  not 
link  themfelves  bound  in  cafes  where  there  are  fo  many 
iChoritics  as  there  are  in  the  prefent  cafe.  And  I  own 
r  my  own  part  I  the  more  willingly  come  into  this 
linion,  becaufe  the  juftice  of  the  cafe  is  certainly  on  this 
ig  }  and  if  I  had  been  to  draw  the  ftatute  16  &  1 7  Car, 
,,  I  would  have  drawn  it  in  fuch  words  as  would  have 
ime  this  conftruclion.  The  rule  therefore  mufl  be  dif- 
largcd,  and  the  plaintiffs  mufl  have  their  judgment  (^i)." 


"  N.  Mr.  Juftice  Forte/cue  A,  was  not  prefent 


tber  at  the  argument  or  giving  the  judgment.'' 

(m)  The  fune  conftrudiota  hat  alTo  been  put  on  the  flat.  16  &  1 7  Car. 
in  a  fublequent  cafe,  The  May^r  \^c,  t,f  L»miM  v.  CoU  and  oiben^  £. 
\  Gm.  3,  7  JJuritf.  \Sf  RiiJI  5 S3,  in  which  the  ubovc  cafe  was  not  cited. 
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W17G.1.  Turner  againfi  Horton. 

Monday,  ** 

Kuv.  28ih. 

[Hil  \()  Geo.  a.    Rol.  311.] 

*"  *^*""*     1  HE  following  opinion  of  the  Court  was  giyep  by 

where  tbe 

wnrd^  Wihfs^  Lord  Chief  Juflice.     "  This  comes  on  befbn 

thcnifelvr^  the  Court  on  a  motion  (a)  for  full  coftsj  ootwithftaodiif 

^  »;[^|;;^^- the  2 1  jar.  i.r.  15. 

plaintiff  n--  ^^^  a^ion  is  an  action  pn  the  cafe  for  words.  Thoe 
cover  kfs  are  ei^ht  fcts  of  words  in  the  declaration,  'ihe  plaintiff 
tha  n4o  c  fcts  forth  that  he  is  by  trade  a  baker,  and  all  the  worii 
i!rS*ir  i"  ^^^  *'"**  '^*  ^^  fpoken  of  him  in  rcfpe£l  to  his  trade,  an^ 
to  no  more  ^^  ^*^  fpokcn  ali  of  them  are  adlionable.  Special  damagjei 
cofti  than  arc  laid  that  two  perfons  (naming  them)  who  ufed  to  deal 
damanc*.  with  the  plaintirt'  and  give  him  credit  refufed  to  deal  with 
cw"di'***^"  him   and  give  him  credit  by  reafon  of  the  fpcaking  of 

maire,  are     ^^^cfc  WOrdli. 

alfoallefrtd:  A  general  verdi£V  for  the  plaintiflF  and  two  pence  d^. 
but  where  mages.  I  tried  the  taufe  laft  Hilary  term  at  CuilJiaO, 
\\ilmi\\vL  ^^^  ^'*''  endeavour  to  forget  what  paffed  at  the  trial, 
arc  not  :ic-  (whcFC  it  appeared  to  be  a  mod  frivolous  adion)  becaofe 
tionahie^thc  the  queltion  muit  be  determined  on  the  record,  and  not 
rlainti/Tii   Q,^  j„y  particular  report  of  mine. 

entitled  to  '  '^  * 

full  coils, 

thoMuri-      The  words  of  the  flat.  21  Jar.  i.  c.  15-/  6.  are  very 
cover  ids     flrong,  that  in  all  anions  on  the  cafe  for  ilanderous  wordl 

Ihma^M-      ^^^^^'  ^^''*'^  ^^  "^  ^°^^  ^^^^  ^^^"  damages,  if  the  verdid 
****   *     be  for  Lu  thjn  4o.f.     And  if  it  were  a  new  cafe,  1  (houM 
B-irncsrja.  Tiot  bc  of  opinion  to  take  m.  ny  of  ihofe  cafes  (which  hafC, 
S.  C.  hticn  fo  iletermincd  to  be)  out  of  the  ilacute.     And  I  am 

now  fljjiiiid  going  a  jot  farther  than  the  authorities  will 
wjrr.tnt,  and  thinke  it  hefl  to  adhtr  to  fome  certain  rule. 
The  rnfe  of  "^I'opfiU  and  Edivaul.\  Crr,,  Car,  163.,  was  not 
oitly  tor  words,  but  likcwife  for  procuring  the  phintiffto 
bc  indifled  and  imprifoned  for  felony.  The  cafe  of 
Bliziird  V.  Biirns^  Cro.  Car.  307.,  was  for  words  and  liiie- 
wile  for  procuring  the  plaintitl  to  he  arrefled  for  fclonjr 
and  imprifoned  for  three  days.  The  cafe  of  Fijh  and 
Philips  in  B.  R,  M  Gtc,   i,  was  for  words  and  alfo  fi" 

carry  ii'g 


(a)  Thf  c^^c  w^k*  ^tv^m^  \»^  S^kinmr  YJxw^Tk^iYL-wvX.  va  (u^tjort  of  w 
lie  and  bv  Prim*  Kvr.^\  SciyiMa  on  \Vv^  cfCc^tx  SsAr.  «stL  '^  x^A-V.* 


rale 

vtmbtr  1743* 
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rrjing  the  plaintiflT  before  a  juftice  of  the  peace  and  de->     1743- 
ining  him.     It  is  certain  that  a£lions  of  flander  of  title  ^^'">^^»*^ 
ill  not  lie  unlefs  fpecial  damages  be  alleged  and  proved  ;  ^""*'J* 
Ad  for  this  reafon  it  has  been  holden  that  they  are  not  HlfTw^. 
rithin  the  (latute ;  and  therefore  the  plaintiff  ihali  have 
ill  cods  though  the  damages  found  be  under  40/. j  as 
ras  holden  in  Cro.  Car,  140,  i  \  and  i  Jen.  196.    But 
one  of  thefe  cafes  are  at  all  parallel  to  the  prefent.  But  in 
be  cafe  ot  Burry  v.  Ptny^  which  was  a  cafe  very  like 
tie  prefent,  and  which  was  folemnly  argued  and  thoroughlj^ 
Qofidered,  Tir.  5  &  6  Geo.  2.  B.  R.  2  Lord  Raym.  1588. 
m\  it  was  holden  that,  where  the  words  were  in  them- 
dfcf  a£lionable9  being  laid  to  be  fpoken  of  a  man  in  the 
ray  of  his  trade  fas  in  the  prefent  cafe)   though  fpecial 
amages  were  laid,  the  dam»g^s  given  by  the  jury  heing 
ader  40/.,  the  plaintiff  fhould  have  no  mor^-  coP^s  than 
anugesi  and  the  Court  founded  tl- ir.  their  opinion  on 
he  cafe  of  Brown  v.  Gibbons^    i   Salk.  206.,  and  many 
ther cafes;  and  they  laid  down  tiiib  rule  that  when  the 
lords  are  actionable,  though  fpecial  d.images  are  laid,  it 
rill  not  alter  the  cafe ;  but  when  the  words  are  not  ac- 
ionabley  and  fpecial  damages   are    laid,  it  is  not  a  cafe 
rithin  the  iiatute,  becauie  properly  fpeaking  the  adlion  is 
nt  for  words  but  for  the  fpecial  damages.     And  I  am 
rflling  to  abide  by  this  rule  and  this  diilindtion,  but  not 
9  go  a  jot  farther.     For   where   the  damages   are  Jaid 
riy  by   way  of  aggravation,  a  verdift  mu(t  be  for  the 
bintiff,  if    the    words   be   proved  though  the  diimages 
^  act :  but   where   they   are  the   gilt  of  the  a<flion,  if 
ke  damages  be   not  proved,    the  verdict  muft   b*:    for 
JK  ^iefendant  ;    and    there   can    be    no  fuch   thing    in 
tther    cafe    as    a    verdi£t   for    the    plnintiff  as  to   the 
'ttds  and  for  the  defendant  as  to  the  fpecial  damages. 
>tbe  cafe  cited  for  that  purpofe  out  of  1   Vetitr.  53  ;   i 
b^.31  ;  and  2  Kib.  5899  there  was  a  fpecial  verdidl 
Bnd  for  the  opinion  oi  the  Court  whether  the  words 
|re  actionable  of  them  (elves.     The  cafe  of  Denny  v. 
'€S  (^)  ^^  ^^'^  court  M.   10  Geo,  2.  is  a  cafe   of  but 
*y  little   authority,  as  there  were  but   two  Judges  in 
urt,  as  it  was  very  little  confidered,  and  as  it  is  directly 
itrary  to  the  cafe  of  Dtirry  and  Parry  which  was   fo 
emnly   confidered   and   determined.       As  to   the  cafe 
•Lazenby  v.  Cooke  (c)^  I  fliall  fay  no  more  of  it  but  that 
Vras  not  confidered  at  all  \  that  1  was  borne  down  by 

the 

'*)  9 S/r.^j6.  S.  a         (i)  jPraa,  Iteg.  Ill ;  and  Sir  G.  Ct.  137. 


H:iRTUN. 
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1743.    the  authority  of  Dentjy  and  ^Viggi  anJ  that  I  did  wicW' 
V^y^v/  cur  in  that  refolution. 

TUBNER 

againfl         ^^j  jp  j|jg  prcfcHt  cafc  I  (hall  fav  no  more  but  tbat for 
the  reafons  already  given  we  think  there  ought  to  keiM 
more  cods  than  damages.     Therefore  for  the  futnre  it  1 
to  be  the  fettled  rule  of  this  Court  that  where  thcvorfl 
themfelves  are  aflionable,  and  the  damages  are  laid  only  lif 
way  of  aggravation,  if  the  verdict  be  under  40/.  theievc 
to  be  no  more  cods  than  damages  {a).     But  if  the  wvril 
be  not  a£lion;ibIe  and  the  fpecia)  damages  are  laid,  in  vhid 
cafe  they  are  the  very  gid  of  the  action  and*  the  plaioiii 
cannot  recover  without  proving  them,  if  the  verdift  bsfei 
the  plaintit!*,  though  the  damages  are  under  40/.,fheplaiit 
tifffliall  have  full  cotts." 


"  N,  Mr.  J.  Fortefi'ue  A.  was  not  in  conr 

riiher  at  the  time  of  the  argument  or  giving  this  judgmeot 
but  having  heard  of  our  opinion  has  declared  that  hediler 
from  us,  and  that  he  adheres  to  the  opinion  which  faepn 
in  the  cafe  of  Dt^tmx  and  Wl^g.*' 

ft: J  Trjflfi  V.  C!i/j,  Barm's  141 ,    Purmnm  V.  Sk^lftfo^  3  Burr.  168S;  l« 

Ciii:i,'r  V.  "i'Ml,\i,^\  s  /,/.  /(»-.  io6z.  S  P.  But  if  Ionic  of  tlie  cooaB« 
tlu*  dc'clar:iti(ifi  hr  for  words  that  arc  ai^Honalilr,  and  othtnf<«  wordioM 
adtionahif,  ai  d  ipcciu!  d:iin:i;rc  l^c  laid  rtfcrriti^  to  all  the  conDO,  aodi 
general  vcrdicl  ii>r  the  plainiifr,  hr  !•>  entitled  to  full  cods,  though  kcR' 
cover  lc(.>  than  4Ci.  damages,     ^'^y.'i'/r  v.  JjrJiiUj  a  H,  HI.  Hep  Sl^» 

H  170.1.  The  Mayor  and  Commonalty  of  the  Borough  of 
M^fafh.  Plymouth  agairifl  Warring, 

Whcrca  "  'T^HE  aftion  vims  brought  againd  the  defendant oni 

penalty  is  X     priv.iie  art  of  parliament,  made  27  Eliz,  c,  20.  Tbc 

ftaiutc^^*  plaintitfa  iue  as  well  for  the  King  as  themfelves  for  the  p^ 

(even  ful>-  nalty  of  20/  ,  given  half  to  them  and  half  to  the  King  Of 

iequei-.t  to  that  llatute.     By  the  (latute  a  power  is  given  to  the  pi""' 

the  flatute  ^^^^  jq  fnake  a  cut  or  trench  therein  defcribed  to  bring  t^ 

tcrit^Ihe  river. i/c7r  oiherwifcj^/cr/jy  to  the  town  oi Plymouth, vsi^ 

party  jfricv-  pCfl**; 

cd,  hciseii-  •  r 

titled  to  tofts  if  he  furceed  •  and  it  hr  noiifuit,  or  a  vcrdi^ft  fnfs  aj^Jnft  hi:n,  he  »1* 
blc  to  pay  roft*  to  iJic  liefiniUn*"  either  under  ibt,  23  H.  X.  c  15.  i.r  4  Jac.  I  c  J; 
which  gives  culU  to  ilic  lufccdan:  in  uli  i';tk>  whcic  thte  pbiiiiift'  i«  entitled  CukWi! 
he  fucLeeJ. 

— The  fta^.  iR  Fl-z.  c.  k.  f.  3.,  which  givF  eoftv  m  defcnd.nrs  in  popular  »?^i»*^*'^ 
ihc  plaintifl  be  woPluit,  e^i-  iids  to  :aUi««|'U'rii  a»  wciI  a*  prior  llajatcs. 
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'  of  20/.  upon  any  one  that  (hall  at  any  time  there-  1743,  4. 
)bftru£t  or  difturb  them,  to  be   paid  as  aforcfaid.  ^-^'"v^^ 
aintiflfs  declare  that  they  finifced  the  faid  trench  &c.,  ]j^'^fp|;;;[ 
ide  reparation  from  time  to  time  &c.,  but  that  the    ^outh  ' 
int  2d  Stptimber  1742  broke  and  deftroyed  the  banks     mgaimfi 
faid  watercourfe,  and  obdrufled  hindered  and  di-  Werrino. 
the  courfe  of  the  faid  river  and  water  from  its 
to  the  town  of  Plymouth^  contrary  to  the  ftatute, 

Zan  aAion  accrued  to  them  &c.  to  demand  the 
&c. 

defendant  pleaded  nil  debet  ;  and  the  plaintiflFs 
onHiit  at  the  aflizes  held  for  the  county  of  Demon, 

otion  (^i)  had  lieen  made  for  the  defendant  for  cofts, 
ule  nifi  had  been  obtained,  and  Beljicld  had  been 
igainft  it.     And  now  the  Court  gave  judgment  that  » 

endant  was  entitled  to  his  colls. 

were  of  opinion  that  common  informers,  if  nonfuited, 
to  pay  cofts  by  the  ftat.  of  the  18  El\%  c  5./.  3. 
'e  thought  that  that  extended  as  well  to  informayons 
It  upon  penal  (latutes  made  afterwards  V)  as  thofc 
¥Fere  in  force  at  that  time.  But  this  cafe  is  ex- 
out  of  that  llatute  by  the  provifo  feA.  6.  which  is 
e  words ;  ^*  provided  always  that  this  ad  fh^il  not 
to  any  pcrfon  or  body  politic  to  whom  or  to  whole 
;h  penally  forfeiture  or  fuit  is  or  (hall  be  fpccially 
>y  any  ftatute." 

this  cafe  therefore  is  not  within  this  flatutr,  tV.e 
jeftion  in  the  prefent  cafe  was  whether  the  plaimiiVs 

have  been  entitled  to  cods  in  cafe  they  had  rc- 
d  a  verdict  againll  the  defendant ;  becaufe  if  they 
,  we  were  of  opinion  that  the  defendant  in  this  ca<e 
ititled  to  cofts,  cither  by  the  23  //.  8.  <■   15  /.  i.  or 

4  Jac,  I.  c,  3.  entitled  '•  an  acl  to  give  coils  to 
:fendant  on  a  nonfuit  of  the  plaintiff  or  a  verdi  \ 
L  him."  The  words  of  the  (tatute  are  that  the  de- 
It  or  defendants  lliail  have  cofts  in  (everal  anions 
ng  them,)  Mid  in  any  other  acfion  ivkatfoevcr  ivhcrein 
xintiffmi^ht  have  cojis  in  ca'e  judgment  Jh'juld  be  given 
ifi  il  the  plaintiif  or  plaintiffs  be  nonfuited  or  a  verdii't 

p.:fs 

Iti^pNCari  that  this  niotioD  was  made  by  Mr.  Sorjt.  (Vynni\7Xk<\ 
I  was  MTgucd  oa  SaiurJay  the  4th  of  Fthrmarjn 
Thm  WM*  fo  determined  jo  H^illiams  q.  t  v.  Drtwcyfu**    391.    ^W 
Qifiy  then  referred  to  ia  note. 
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17431  4.  pafs  againft  him  or  them  in  fuch  a£lion.     And  we  «e 

^-— -       opinion  that  the  plaintiffs  would  clearly  have  been 

The  Mayor  titled  to  otts,  if  they  had  rccoyered  in  this  fuit,  V 

MouTu^'  ftacutc  ot  Gioucefiefy  6  Ed  i.,  and  the  conftrudlion  n 

a^aiiji     has  been  .ill  along  put  upon  it.     Lord  Coke  2  Inf. 

Wkrrikc  r?ys  that  this  liarute  doth  extend  to  give  cods  in  all 

whr're  damages  are  given  to  any  demaii.\a;it  li  plaint 

any  action  by  any  ftatute  made  after  that  pariiioieat. 

10  Co.  116.  it  is  faiil  that  in  all  cafes  where  a  ms 

en  vers  damages,  he  (hall  have  cofls  {a).     In  Cro^  Car^ 

North  V.  Whigate^  it  is  holden  that  \a  hen  a  certain  fc 

given  by  a  (latute  to  the  party,  grieved,  he  fliail  re< 

cods,  other  wife  he  would  be  a  lofer  by  expending  1 

than  he  recovered,  which  the  ftatute  could  never  ini 

In  I  Lutiu.  201    it  is  faid  that  when  a  certain  fu 

given  to  the  parly  grieved,  there  be  (hall  recover  < 

and  dam^gps.      J'he  cafe  of  Eaton  v.  Barker^  i  Vtntr. 

^  23    Car,  2.   B,   R.  was  thus  ;    an   aflion   popular 

brought  on  the  1 7  Cnr.  2.  for  reGding  in  a  place  w 

the  defendant  had  formerly  kept  a  conventicle;  vei 

for  the  pLiintifF,  who  afterwards  moved  that  he  m 

have  his  colts  ;  but  the  Court  held  that  they  ought  nc 

be  given  in  uflions  popular,  whether  the  forfeiture 

ctrt;)in  or    not :   but   where  a  certain   penally  is  gi 

to  the  pfli-ty  grieved^   he  (ha4  have  both  colls  and 

mages.     In    the*  cAt   of  The    Corporation  cf  Cutlers 

RfJIin,  M.  5  IF.  £5*  M,  B.  R.  Skinner  363.  it  was  boi 

that  the  plainlilT's  lliouid  have  their  coils»  the  adlion  be 

bi ought  by  the  pnrties  grieved.     And  in  a  cafe  determi 

the  very  fame  ttrin  uron  this  very  aft  of  parliament 

tvt'cen  the  Corjot-ation  of  tlymouib  and  Collins ^  reported 

Cartheiu  .'30,  it  was  adjudged  per  totam  Curiam  that 

piaintifls  (houid  h?vc  their  coils,  becaufe  the  penalty  > 

given  lo  the   perfons  ^.'.rieved  ;  and  the  cafe. of  Ihe  L99 

ration  of  Curlers  v.  Rt^Jlin^  determined  iu  the  fame  tct 

was  cited  as  an  auihority  in  that  cafe. 

As  therefore  the  plaintiffs  would  have  been  entitled 
rods,  of  confequence  the  defendant  is  entitled  to  co(U 
the  prefent  cafe,     i  he  only  cafe  that  was  cited  to  i 

contra 

(a)  In  fhc  oiij»?nal  this  grneral  propofition  i*  (jualiBrd  iFui:  "whi 
i»  intrsi.l  of  all  f.iifcs  whtre  he  il»ruld  rccovtr  damages  cither  **^»» t 
faid  a£l  of  the  6  A' '.  i.  or  hy  the  fuid  ac^.*'  But  chat  U  not  ouly  cutirv 
fo  ihc  do6lrive  Va'A  Aov;i\ Yri|  V-ox\  C*k<  V\vc\C*;U  in  %  Infi.  l8^  l«t  «  k" 
fincc  been  conuadvfittdm  »  WilJ.  ^^x  ^w^  \  li.>3  B..  ■^•j.. 
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contrary  was  out  of  Hutton  22:  but  in  that  cafe  it  wai  1743*  4. 
itily  determined  that  it  was  not  a  cafe  within  the  23  H.  8.,  '•-""v^^ 
•caufe  it  was  a  fuit  oti  a  fubfeqaent  ftatutc,  viz.  5th  £//«.  5  '^^^[^^ 
«r  within  the  4  Jac.  1.,  becaufe  an  adion  where  the    moutm  " 
hmtiffwas  not  at  all  damnified,  fo  not  at  all  parallel  to     agai>,jt 
fc«  prefent  cafe,  Wsemho. 

80  we  made  the  rule  abfolute  for  cofU  {a)y 

<«)  See  alfo  I  CJ.  Raym,  17a;  Grtatbam  v.  Tbs  JnhahitaaU  oftbt  ffarf 
^ifTbtttt,  J  Bmrr.  1723;  H^rtlam  M.  Hill,  %  my,^2\  IViUia/im  q. 
yi.JlUl,  Cuwf.  366;  Jaekfim  V.  7*^'  InbAitatts  of  CaUfivrtt,  I  D.  U* 
.  7Z;  Wt^ate  ▼.  KaaUUuUj  %  D.  \Sf  £,  154;  Cr^vell  V.  ho^btofi,  6 
.  t^  £.  355 ;  TjU  V.  GioJe,  f  D.  \^  £.  367 ;  and  l^ard  v.  SmU,  1  H, 
L  Mt^  10  — rU  has  alfo  been  ruled  that  an  ad  ion  given  by  tUtute  to 
•  pirty  grieved  it  not  within  the  Aat.  31  Eliz.,  c.  5.  which  h'mits  the 
imingofadions  on  penal  flatuces-  CallifordY,  MUwforJ.  i  Sbo-w.  353; 
tf  Sfkni  V.  JFredtritk,  T.  %$  Q  3.  ^.  It. 

E.I7G.  a. 

Lloyd  againfi  Morris,  A^/ii'^^th. 

TTATWARD  moved  in  arreft  of  judgment.     It  was  The  Court 
■^^  an  action  for  words ;  and  the  jury  found  for  the  ^'^^  "ot  "- 
iintiff',    damages  two  guineas.      There  was    but    one'^^****^ 
oat  s  and  the  words  were  "  you  are  a  pickpocket  and  ,„  an  adioa 
linrdcrer  ;  you  ftole  a  guinea  from  A  ;  you  killed  his  for  words 
ttk,  and  n:urdered  his  child."     He  infilled   that    the"**'"^ 
kdici  being  general,  and  fomc  of  the  words  viz.  '*  killed  ^^"^"v 
Kcaltleg''  not  actionable,  the  judgment  ought  to  be  ar-  fomc  of 
lied;  and  he  compared  it  fo  the  cafe  of  two  counts,  in  one  thcin  be  not 
which  the  words  are  a£iionable  and  in  the  other  not.  ^^^onable 
id  he  cited  the  cafe  of  How  v.  Prinn,  2  Salk.  694.,  ^^f^rc"'* 
lich  is  nothing  to  the  purpofe ;  and  the  cafe  of  Llcyd  v.  there  are 
mrfe^  Cro.  Jac,  424.  which  was  thus  ;  action  for  thefc  t^"  counn 
Vdft  "  thou  art  a  bankrupt  rogue  and  accounted  a  com-  ""^^  "°°*  °^ 
li  knave  ;  thou  art  a  thief,  and  haft  flolen  my  corn :"  in*i)rc'are 
the  firft  words  **  thou  art  a  bankrupt  rogue  and  ac-  aetioiuble, 
inted  a  common   knave"  the  defendant    pleaded    not^"^»g«^no 
hji  and  juftified  the  other  words.     Verdict  for  the  J^J ^^J^^'^ 
intiff  on  both  iiiues,  i/.  damages  for  the  iirll  words,  pmntiffi. 
^3SM'  ^^^  '^^  fecond,  and  coils  for  both  ;  and  judgment 
I  rcverfed,  becaufe  the  firit  words  were  not  actionable^ 
plaintiff  being  neither  merchant  nor  tradefman,  and 
jadgmcnt  being  entire ;  for  in  the  judgment  the  da- 
tes wcze  joined  though  they  were  fevered  in  the  verdi£t. 
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T  744.  He  cited  alfo  the  cafe  of  Gravej  y.  Blancbett^  6  Ud 
^^"^^^r^^  Where  there  were  two  counts  in  an  adion  for  wordi 

\^y^S  ^  general  verdi£i;  and  entire  damageSj  and  }adgma 
Mo R BIS.  arrefted. 

We  had  none  of  us  much  doubt,  becaufe  tUi 
very  diflferent  from  the  cafe  of  two  counts,  where 
fendant  might  have  been  found  not  guilty  upoD  c 
guilty  upon  the  other,  and  the  cafe  where  the  wc 
fevered  by  the  plea,  for  the  fanoe  reafon.  But 
cafe  it  was  neceiTary  either  to  find  the  defendant  g 
the  whole  or  none^  and  if  judgment  nvult  be  arr 
man  by  fpeaking  words  not  aAionable  and  wo 
tionable  together  will  fecure  himfelf  from  an  a£li 
caufe  he  muft  be  found  guilty  of  the  whole  ox:  QPPI 

My  Brother  Ahney  indeed  thought  that  if  the 
words  which  arc  laid  in  a  count  are  not  proved 
thofe  which  are  adionable  be  proved  it  is  faf&cieni 

But  land  tny  Brothtr  Burnett  thought  otherwifc 

In  this  cafe  We  were  all  of  opinion  that  the 
could  not  be  found  otherwife ;  and  we  would  tab 
the  jury  only  gave  damages  for  fuch  part  of  thje  1 
were  a^llonable,  and  that  the  Judge  dire£led  the 
do.  However  we  made  a  rule  nifi  in  order  to  k 
the  cafes,  but  declared  that  our  prefent  opini 
that  the  plaintifl*  was  entitled  to  his  judgment 
afterwards  he  moved,  and  had  leave  to  enter 
judgment." 


E.  17  G.  a.  Joseph  Martin  on  the  Demife  of  Thoma; 

XTtrApril.        GONWELL  Qgainji  JoHN    StRACHAN  and 

Harrison.     In  Error. 

Dom  Proc.  •T'HIS  was  an  ejcftment  brought  to  recover  I 
Iftenintin  A  Ihrfeijhirey  and  on  a  trial  at  b^r  in  the  C 
tail  of  lands  Ki„g»j,  ^^^.^ch  in  Michnelmas  term  1738  the  jury  1 
„J jj!jr^  Jf;|;[.  fpecial  verdid,  in  fubllance  as  follows. 

tiemcnt 

nude  by  an 

Anctftor  ex  parte  matetii^,  vr\(h  ihe  revjrfion  in  fee  by  Jefcemt  cs  pule  nutcn 

■  common  recovery  to  i\\c  uVc  ol  uusAcM  t^ii^  VcaWwv^  iIia  Undt  will  ^'^^ 

hcin  ex  pane  patcrni. 
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The  lands  in  quellion  were  formerly  the  inheritance  of  T744. 
iinTregonwe/i Efq.ftht  great  great  grandfaiher>pf  T^o/^i^/  ^-*^y^o 
rtgonweil  tht  \cffor  of  the  plaintiff';  and  he  died  feiled  ^''^""T'," 
crcof  in  the  year   16'jo,  leavinc:  two  fons   John  and  *^*^"V, «.,*!!" 

■1  iv   f       '1        ^         II   •«•  «^  f  1  tr  I  CON  WILL 

tomas.     John  the  Ion  had  iflue  John  the  grandfon,  who     agatMfl 

ter  his  father's  death  entered  ai}d  was  feifed  in  fee  of  the  Strachan; 

ads  &c  ;  and  had  iflue  two  daughters,  Alary  and  Ca-  *"  ^™'' 

imne.     That  John  by  a  fettlement,  dated  the  3d  of  June 

680  made  upon  the  marriage  of  Alary  his  eldell  daughter 

nth  Francis  LuttreU^  fettled  great  part  of  his  eilate  (after 

one  limitations  in  part  to  the  ufc  of  himfclf  and  Jane  his 

rife  as  a  provifion  for  themfelves  for  life)  to  the  ufc  of  F, 

^Mtrell  for  life,   remainder  to  Mary  for  life,  remainder 

Dthe  firft  and  other  fons  of  that  marriage  in  tail  male  ; 

cmunder  to  her  firft  and  other  fons  by  any  fecond  or 

ither  hufband  in  tail   male  *,  remainder  to    his    fecond 

jughter  Catherine  for  life,  with  like  remainders  to  her 

vft  and  other  fons  in  tail  male  ;  remainder  to  the  dauj>h- 

enof  ^^ry  in  tail ;  remainder  to  the  daughters  of  6V/- 

ttrine  in  tail ;  and  JFor  default  of  fuch  iflue  he  limited  the 

cverfion  in  fee  to  his  own  right  heirs.     The  other  part  of 

be  eftate  he  fettled  by  the  fame  deed  in  like  manner  on 

lis  daughter  Catherine  for  life,  remainder  to  her  firft  and 

^htr  fons  in  tail  &c.  \  remainder  to  his  cideft  daughter 

Mbfj  for  life,  remainder  to  her  firft  and  every  other  fons 

n  tail  &c  ;  with  the  like  remainders  to  the  daughters  of 

^herine^  and  then  to  the  daughters  of  Aiavy  in  tail ;  and 

^  default  of  fuch  ifTue  he  limited  the  reverlion  in  fee  to 

•■•own  right  heir.     John  Trcgonwell,  the  father  oi  Mary 

"d  Catherine^  died  on  the  iyih  of  ^ianuary  1680,  having 

f  vivcd  his  wife  •,  whereupon  Framis  Luitrtil  and  Mary 

"  wife  in  right  of  Mary  entered  into  that  part  of  the 

^-*lc  which  was  limited  to  Mary  and  her  iflue  ;  and  upon 

'^  deceafe  of  Catherine  who  died  on  the  lilh  kA  Augvfi 

^83  under  age   and  unmarried  they  entered  upon  tlie 

^*ie  fettled  on  Catherine  ;  and  then  the  rcverficn  of  the 

"^olc  eftate  (of  whieh  during  the  life  of  Catherine  Mary 

•^  only  a  coheir  with  Cathetine)  dcfcended  to  Mary  as 

*?htheir  of  her  father.     Fran*  Is  J.i/i/n/I  died  in  /tigujt 

^yOi leaving  iflue  only  two  dan;^htcrb  Alary  and  Frances  ; 

***  having  had  a   fon  who  di^d   an   infant.     Mary  the 

'^cft  daughter  married  Sir  George  Kcci  in  the  year  1 700, 

'^d  afterwards  they  both  died,  leaving  iflue  George  Rock 

^tir  only  fon.     Frances  the   younger  daughter  in   1705 

™«ticd  EilwarJ  j^b  and  is  now  living.     Mary  iVvc  w\Aqv,' 
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1744.    of  Francis  Luttreli  on  the  id  of  January  170 1  manied 

Sir  Jacoh  Banrks^  and  had  ilTuc  by  him  two  font  John  and    * 


Martin   j^coh^  a„a  in  1703  died  firifed.     On  her  death  Jebn  Baik 
oonwell'  ^^^  eldcft  fon  entered  and  was  feiM,  and  in  1725  hedifid 


dem.  Tri 


mgninfi  without  iflue ;  whereupon  Jacob  his  only  brother  entend 
ftrRACHAN;and  was  feifed  acconiingto  the  fettlement  &c  ;  andbdng 
in  Error,  f^  fejfcd  in  Mickielmas  term  1725  he  fuffered  a  comoMm 
recovery  and  declared  the  ufes  to  himfelf  in  fee,  and  afr 
terwards  in /vAr/virj?  1737  ^^^^  ^^^^  feifed  without  ifloCi 
The  IttfTor  of  the  plaintiff  was  great  grandfon  and  heir  to 
Thofuas  Treoonweil  'who  was  the  fecond  fon  of  the  fiA 
John  Tre^onivi'H )  and  likewif*:  heir  ex  parte  materna  to 
ihe  faid  facoh  Bancks,  The  defendant  Strachan  was  heir 
to  the  faid  Jacoh  Bancks  ex  parte  paterna. 

Upon  this  fpecial  verdi£t  the  Court  of  King's  Bench  (0) 
gave  judcrment  for  the  defendants,  upon  which  a  writ  of 
error  was  brought  in  the  Houfe  of  Lords  (^). 

After  this  cafe  had  been  argued  at  the  bar  of  the  Hoafe 
of  Lords,  the  following  queftion  was  propofed  to  the 
Judges  for  their  opinion. 

Whether  upon  the  death  of  Jacoh  Bancks  the  cftate  in 
quetlion  defcended  to  his  heir  on  the  part  of  the  mother 
or  not  ? 

The  opinion  of  the  Judges  was  now  delivered,  as  £oi* 
lows,  by 

Willcs,  Lord  Chief  Juftice,  S.  C.  "  Though  this  is 
a  very  (liort  queition,  ic  is  a  quei^ion  of  very  great  impor- 
tance, as  the  determination  of  it  one  way  or  other  may 
affefl  a  great  many  families  in  this  kingdom,  and  I  ^ 
not  know  that  it  has  ever  been  yet  judicially  determined. 
Thou(;h  therefore  wc  are  all  agreed,  your  Lordfliips  will 
(I  prefume)  expccl  in  a  cafe  of  fuch  great  confequence 
that  I  fhouid  not  only  ^^Ivo  you  our  opinion,  but  likewife 
the  reafons  on  which  it  i?  founded. 

In  order  to  determine  this  qucilion  it  will  be  neceflarf 
to  coniidt^r  two  thinijs, 

I  ft,  What  eltate  'fucob  Bunch  had  at  the  time  when  he 
fu flared  the  recovery? 

2dly,  What  eftatc  he  gained  by  fuflfering  this  recovcryt 
or  iu  other  word;;  what  was  the  operation  of  this  recovery  ?       . 

At     \ 

I 
(a)  V\c\.   a  Sir.  l\':9  *.  WX.  TOOTt  ^M>\^  ^\\t\\ti  ^  "b.  VS  t.  \^«\.m.  , 
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At  the  time  of  fuffering  this  recovery  'Jacob  Bands  was     1744. 
siled  of  an  e(late*tail|  with  a  remainder  to  G  Rook  and    ^«"-v^«i 
Wiuir/ ii^  in  tail,  and  the  reverfion  to  blmfelf  in  fee  ;   ^'arum 
)d  this  by  virtue  of  the  fettlement  made  by  John  '^''^- ^q™,;  J**' 
mwelloii  the  3d  of  June  1680  on  the  marriage  of  his     ag^tim^ 
left  daughter    with  Francis  Luttrell^   he   having   two  Strachan; 
nghters  and  no  fon.    By  that  fettlement  the  premifes  in  *"  ^^ror. 
leftion  were  fettled  on  John  Tregonivell  xhc  grantor  iot 
b,  then  to  the  ufe  of  Francis  Luttrell  for  life,  remaindeiT 
Mary  his  daughter  for  life,  remainder  to  h^'r  firfl  and 
cry  other  fons  by  Francis  Luttrell  in  tail  male  ;  rem:iin* 
r  to  her  firft  and  ^ery  other  fons  by  any  other  hufb  md 
tail  male  ;  re.iiainder  to  her  daughters  by  !  rancis  l,ut» 
M  in  tail  general,  remainder  to  her  d  »ught  rs  by  any 
Kr  hufband  in  tail  general  \  remainder  to  th:  hfirs  of 
in  the  grantor     1  omit  all  the  other  liirir.itioiM.  becaufc 
!y  were  all  at  an  end  bcf'^rc  the  recovery  was  fuilVrcd, 
d  then  fore  are  quite  immaterial.     Miry   by   Fiancis 
tttrill  had  n  fon,  who  died  an  infant,  and  two  daugh- 
tMary  and  Frances.     G.  Rook  is  inc  fr»n  of  .ALiry  the 
Bghter ;   and  Frances  the   other  daughter  married  E, 
li  and  they  were  both  livinjr  at  the  time  of  the  recovery, 
i  Frances  Afi  is  found  by  the  fpecial  verdidt  to  be  Rill 
ing.     Jacob   bancks^   who  iuffered   the   recovery,  was 
I  and  heir  of  the  faid  Mary  the  daughter  of  John  Tre- 
nuell  by  her  fecond  huiband  Sir  Jacob  Bancks.     So  it 
plain  that  at  the  time  of  the  recovery  he  was  feifed  of 
eftatc  ixA  by  purchafe  under  the  fettlement,  and  of  a 
erfion  in  fee  by  defcent  as  heir  to  his  mother  who  was 
r  of  the  grantor. 

ks  I  fay  that  he  was  feifed  of  an  eftate-tail  by  pur  chafe  ^ 
rill  be  proper  to  explain  to  your  lordfliips  what  is  the 
ification  of  the  word  "  purchafe"  in  a  legal  fenfe ; 
though  io  common  parlance  no  one  is  faid  to  be  a  pur- 
er unlefs  he  buy  an  eftate,  the  fenfe  which  the  law 
on  the  word  is  quite  otherwife  -,  and  ic  is  made  ufe 
n  contradiflm£lion  to  "  defcent  i"  and  in  this  fenfe 
y  one  is  faid  to  take  by  purchafe  who  does  not  take  by 
ent.  if  therefore  a  man  make  a  voluntary  grant  to 
her,  or  devifc  an  eftaie  to  another,  or  model  his  own 
e  fo  by  a  conveyance  that  he  gives  hinifelf  a  new  ufe 
late,  the  grantee,  devifee,  and  the  perfon  who  ha«! 
ed  fuch  a  new  eltatei  are  all  f^i^^  to  take  by  purchafe. 
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1744.         No  man  by  law  is  faid  fo  take  bf  dcfcctit' inlcft  to 
^^fT^^'^^^  claim  as  heir  to  a  pcrfon  in  whom  the  inheritance  w>sidl«* 

dcm^^ri  E.  ^^  »  ^^^  ^  '"^^  "™^y  ^'^'"^  **  ^^*'  '^  another,  and  ytt  ulJ 
coMWFLL*  ^»^y  purchafe.     As  for  example ;  if  a  man  grant  an  eftiteta 
tfj./wy?     Jl.  for  life,  with  remainder  to  the  heirs  of  jS.,  to  whom  he 
'''T*-25''*'^' grants  nothing,  the  heirs  of  B.  m  that  cafe  will  take bf^ 
'^'   purchafe,  and  not  by  defcent,  becaufe  B.  had  noeftatciof' 
him ;  and  in  common  ffnfe  as  well  as  at  law  it  canDqt 
be  faid  that  any  thinj^  defcends  to  an  heir  from  one  wW 
had  nothing  in  it  himfelf.     Now  the  role  of  law  that  aA 
eflate  fhall  go  to  the  heir  on  the  part  of  the  mother  hoMl^ 
only  in  fiich  cafes  where  the  land  defcends  to  one  from  his 
mother;  for  if  he  take  by  purchafe,  it  (hall  always  go  ia 
the  firft  place  to  his  heirs  on  the  part  of  the  father,  tbef 
being  conHdered  as  the  moil  worthy. 

From  what  I '  hare  faid  it  appears  plainly  that  jaaf 
Jiancks^  who  claimed  as  the  fon  of  his  mother  under  the 
fettlement,  (which  is  a  name  of  purchafe)  and  not  ^%btif 
of  his  mother,  took  the  eitate  tail  by  purchafe  and  not  bf 
defcent.     If  indeed  the  eftate  had  been  limited  by  iet-' 
tlement   to  the  heirs  of  the  body,  of  Mary,  ic  had  been 
otherwife  *,  and  in  that  cz[t  JacGb  had  had  the  eftate  tail 
by  defcent  from  his  mother,  and  then  there  would  haw 
been  an  erid  of  the  queilion,  as  hewould  have  had  both  hit 
eftatcs  by  defcent.    The  cafe  likewife  would  have  been  as  ' 
plain  on  the  other  (ide,  if  the  eftate  had  not  been  limited 
to  John  the  grantor  for  life  ;  for  if  not,  though  Jacob' Banch 
^laJ  claimed  the  reverfion  as  his  heir,  he  would  have  bad 
that  likewife  by  purchafe.     But  his  having  an  eftate-tail  ' 
by  purchafe  and  the  reverfion  in  fee  by  defcent  is  what 
creates  the  difpute.     I  have  faid  (I  think)  enouj^b  upon 
this  firft  point,  confidcrlng  that  the  counfcl  did  not  diiler 
as  to  this  ;  and  i  ftiouKl  not  have  faid  fo  much,  but  that 
fetting  this  matter  in  a  clear   light  will  contribute  very 
much  towards  the  explanation  of  the  fecond  point,  con- 
cerning which  the  dilpute  principally  arifes. 

In  order  to  determine  the  fecond  pomt  concerniflg  the 
operation  of  this  recovery,  it  will  be  proper  in  the  firft 
place  to  confidcr  a. little  the  nature  of  thefe  common  rc- 
v'.^veries -,   and  1  lliall  coiifidcr   them  only  as  common  i( 

furaocit 
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meet  tnd  not  at  a]l  as  real  tranfaflions,  being  of  opi-     1^744- 
I  that  all  the  coiifurion  which  has  atifen  concernihg  ^^^^v"*<^ 
c  icGoreries  has  been  occafioned  by  refembling  a  com-  j^"«-' 
I  icoorery  to  another  recovery,  by  confidering  it  as  a  00  n will' 
tranfaAioni  and  by  endeavouring  to  give  the  reafons    agamfi 
Its  operating  in  the  manner  that  it  now  does.    The  Steachah; 
t  kamcd  men  that  we  have  had  have  fplit  upon  this  ^  ^"^* 
I  for  they  never  could  have  faid  fo  many  abfurd  things, 
ihey  not  endeavoured  to  explain  a  thing  in  it's  nature 
l^ficable.     I  beg  leave  to  mention  fome  of  them  in 
r  to  lay  them  out  of  the  way,  both  becaufe  they  were 
tioned  at  the  bar,  and  likewife  as  a  reafon  for  my  con- 
JRg  common  recoveries  quite  in  another  light. 

■ 

Hien  this  method  of  common  recoveries  was  firft  in- 
ed,  a  plaufible  reafon  was  given  for  them,  (for  it  was 
ifiry  at  firft  to  give  fome  reafon)  that  no  injury  was 
pdther  to  the  heir  in  tail  or  the  remainder-man,  be* 
e  they  would  both  have  fatisfa£tion  out  of  the  eftate 
ch  was  recovered  bv  the  vouchee,  according  to  what 
id  in  Co.  Lit*  (which  is  undoubtedly  law;  that  if  a 
I  lofe  his  land  and  recover  other  land  in  value  againft 
vouchee,  it  (hall  go  to  the  fame  ufes  as  the  land  which 
0ft, "for  the  recompence  (hall  follow  the  lofs.  But  It 
faon  found  that  this  notion  would  not  do,  for  many 
nodcrs  were  to  be  barred  by  common  recoveries  that 
id  have  no  advantage  of  the  recompence,  and  there- 
iit  was  foon  hoUien  that  the  reconipence  in  value  was 
rthe  reafon  of  h:irring  the  iiTue  in  tail  but  not  the  rea- 
rf  barring  thofe  in  remainder.  And  as  this  recom- 
De  in  v^ilue  is  but  mere  fif^ion,  (for  in  truth  there  is 
vcbmpence  at  aU,)  and  as  thefe  common  recoveries  are 
p  become  the  common  afTurances  of  the  nation,  and 
oft  every  man's  eftate  in  the  kingdom  now  depends 
iibe  validity  of  them,  the  judges  in  modern  times 
S  frequently  ventured  to  go  further  and  fay  (as  is  ex- 
•It  faid  in'  the  cafe  of  liudfon  and  Benfon  {a\  wMch  I 
I  mention  more  particularly  by  and  by)  that  che  reafon 
j^  operation  of  common  recoveries  is  not  the  recom- 
pe  in  value,  but  becaufe  they  are  common  aifurances. 
I  it  was  found  necelTary  to  fay  fo  by  reafon  of  an  anci- 
cafe  2  Roi*  ^^^'  394*  (^)i  where  tenant  in  tail  levied 
le  with  proclamations,  and  afterwards  fuffered  a  com-* 

G  g  moa 
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1 744.    mon  recovery,  and  it  was  holden  that  it  barred  thenemi 

v««#-VN^  ders,  and  yet  in  that  cafe  and  many  othen  which  li 

Martin  fince  happened  the  ifTue  in  tail  could  hare  no  reoompa 

dem.  Trf-  becaufe  the  eftate-tail  was  deftroyed  by  the  6ne  betoK 

coMwiLL  yeco^cry  fuffcted. 

StBACUAM; 

HI  i:.rror.  As  this  notion  01  a  recompence  would  not  do^  an 
others  have  been  invented.  By  fome  it  has  been  fiJd 
was  faid  at  the  bar  in  this  cafe)  that  this  is  a  privilege  ii 
parably  annexed  to  an  eftate-tail;  to  prove  which  d 
have  gone  as  far  back  as  before  the  ilarute  de  donis(«), 
(hew  that  thefe  eftates  before  the  ftatuie  were  condids 
fees  and  alienable  as  foon  as  the  party  had  ifluci  b 
think  this  a  very  abfurd  notion.  For  as  the  (latute  i 
plainly  made  to  make  e(lates-tail  abfolutelf  iznalieDaUe^ 
is  a  ftrange  conilru^ion  on  this  ftatute  to  Cay  that  a  poi 
to  alien  by  a  common  recovery  was  a  privilege  anoeied 
an  eftate  which  was  intended  by  that  ftatute  to  be  ih 
lutely  unalienable. 

Others  have  f^id  (and  fo  likewife  it  was  faid  by  t 
counfcl  here)  that  a  common  recovery  was  an  excqiti 
out  of  the  ftatute ;  a  notion  as  ill  founded  as  the  oAc 
for  the  ftatute  exprefsly  recites  the  mifchicf  whicb  iti 
tended  to  remedy,  which  was,  that  the  will  of  the  dot 
had  not  been  obferved,  but  that  after  iflTue  bom  the  ficaii 
in  tail  had  aliened  exprefsly  agalnft  the  will  of  the  doBB 
and  therefore  it  ena^s  that  the  will  of  the  donor  for  d 
future  (hall  be  obfcrved,  and  that  the  tenant  in  tail  M 
habcat  poteftatem  alienandi.  There  is  no  ezceptioa  ns 
tioned  in  the  ftatutes,  and  to  imply  one  is  to  repeal  tl 
ftatute,  and  to  overturn  the  whole  intent  and  piiipoit< 
it. 

Others  have  faid  that  the  fee  gained  by  the  rccomyi 
but  a  conLinuance,  enlargement,  or  extenfion,  of  ^ 
eftate-taU.  Now  conHdering  it  as  a  common  convcjitf 
there  is  plainly  nothing  at  all  in  th^tr,  for  the  eftate^  fcai| 
conveyed  away,  cannot  be  fjid  to  be  continued,  enltf|B) 
or  extended.  And  conGtIering  it  as  a  real  tran£idio%l 
is  ftill  worfc  ;  for  if  it  te  a  rial  tranfaftion,  the eltofll 
is  adjudged  to  be  void  ah  initio,  as  rpade  by  one  wboM 
no  title      And  what  can  be  more  abfurd  than  to  farW 

aneOate  which  is  adjudged  to  have  been'  roid  abinio^i 

iij 
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■tttnded  or  inlarged  by  fuch  judgment.     A  ad  upon  this    1744- 
^afion  I  tanno^  help  taking  notice  of  two  paflages  in  Mr.  V^vx^ 
jtts  Book  9f  Recovefiet ;  one  in  page  1 8,  and  another  Martin 
page  21.    In  page  18  he  fays  that  there  is  a  differedce^«'"-T"* 
ween  a  fiiie  and  a  common  recovery ;  **  for  a  Hne  proves  ^^^JJ^** 
([he  in  him  who.  levies  it,  but  a  common  recovery  dif-srsAciiA*; 
iBPBi  and  difaffirms  all  Hght  and  title  in  him  againft  in  Error. 
MBit  18 had;"  for  it  is  founded  on  a  fuppofition  that  he 
^made  the  etitail  had  no  title ;  and  yet  in  page  2 1  he  fays 
licfa  is  mod  true)  that  he  who  comes  in  under  a  conimon 
urenr  is  fubjcA  to  all  the  charges  of  tenant  in  tail,  which, 
it  former  pofition  were  true,  is  irreconcileable  with 
bo  and  juftice.     I  do  liot  mention  thi^  to  reflect  on ' 
*  P^'f  lOf  be  was  certainly  a  very  learned  man  in  this 
tOfthe  law,  and  a  very  good  convejrancer.    But  I  men- 
i  it  only  to  (hew  that  when  the  greateft  men  endeavour 
naintain  points  which  are  not  maintainable,  and  to  give 
Ibns  for  things  Which  are  not  founded  in  reafon,  they 
I  necefliirily  be  forced  to  talk  inconfiftently.     And  Mr. 
«r  has  himfelf  admitted  this  in  page  37  of  the  fame 
iky  where  he  fays  Very  truly  of  thefe  recoveries  (and  I 
not  exprefs  myfelf  in  better  words)  that  the  reafons 
sn  for  the  operation  of  recoveries  favour  of  a  wonder- 
fnbtilty,  and  are  but  apices  juris,  and  if  now  agitated 
In  would  not  be  eafily  admitted  :  but  courts  of  law  now 
bH  method  to  fupport  them,  as  they  are  now  the  corn- 
It  conveyances  of  tftates.     And  Lord  Cote  very  truly 
I  to  the  fame  purpofe  in  Dormer^s  cafe  5  Co.  40.  that 
union  recovery  is  not  to  be  fefembled  to  a  recovery 
iny  other  real  aflion,  but  it  is  by  confent  and  ih  nature 
a  common  conveyance  or  aflurance  of  lands. 

1  hope  I  have  f^id  enough  to  juftify  me  in  not  codfider- 
a  common  recovery  at  all  as  a  real  tranfatlion ;  and  in 
definition  which  I  am  going  to  give  of  it  and  to  which 
idl  adhere  I  fliaii  not  regard  it  at  all  as  fuch  ;  Tint  a 
tmtt  recovery  is  a  conveyance  on  record^  invented  to  give 
hr^  in  tail  an  ahfolute  power  to  difpofe  of  bis  eftate^  as' if 
mere  tenant  infeeftmple.  This  definition  will,  I  think, 
ly  with  all  the  refolutions  that  have  been  made  conccrn- 
( cooimon  recoveries,  and  will  folve  moft  of  the  di£&cul- 

I  thai  have  been  raifed* 
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1744.        But  to  explain  this  a  little  further-^I  beg  your  hud* 
K^^v\^  (hip's  patience  a  moment  longer,  to  give  you  an  accoont 
Martin   of  the  true  origin  and  nature  of  thefe  difcoveries.    Ai  I 
dem.  Tre-  fai<|  before,  entailed  eftates  by  the  ftatute  de  Denis  (nude 
^^'*^i^^  13  E.  I.)  were  made  unalienable,  and  neither  the  iflae 
StjutcuAK*  ^^^  the  remainder-men  could  be  barred,  and  this  vaitt 
in  Error,   firil  confidercid  as  a  very  wife  provifion,  and  great  enco- 
miums >^ere  made  upon  this  ftatnte.     But  it  was  fiowri 
by  experience  in  a  very  little  time  that  this  ftatnte  had  pro- 
duced very  great  inconveniences;  inconveniences  to  die 
crown,  inconveniences  to  the  public,  and  to  many  private 
perfons; 

To  the  crown,  as  it  prevented  forfeitures,  and  gieatlf 
increafrd  the  power  of  the  barons; 

To  the  public,  as  it  was  prejudicial  to  trade  and  com* 
merce  to  have  eltates  always  continue  in  the  fame  families 
without  even  a  power  pf  raiHng  money  upon  them  ; 

And  to  private  perfons,  to  have  their  eftatcs  fo  fettered 
that  they  could  not  make  proviflon  for  younger  chiMreo, 
nor  raife  money  on  their  e<iateS|  though  their  neceffidei 
were  never  fo  great.* 

For  thefe  rcafons  not  long  afrer  the  ftatute,  and  as  it  btf 
been  fatd  as  early  as  the  time  of  J£dw,  ?.,  men  were  look- 
ing about  to  fee  how  to  evade  or  at  leaft  to  enervate  dril 
ftatute.     But  though  fome  will  have  it  that  common  leoh 
veries  were  invented  in  his  reign,  there  does  not  iieea 
to  be  any  folemn  determination   in  their  favour  till  tbe 
12  Edw.  4.;    when  Edsuard  the  Fourth  a  wife  priace^ 
being  fenfible  of  the  inconveniences  arifing  from  this  Rsf 
tute,  refolved  if  poflible  to  break  through  it.     To  repeal 
it  abfolutcly  was  impracticable,  it  was  fo  much  a  favorite 
of  thofe  times ;  and  to  endeavour  to  alter  it  by  parliament 
might  be  attended  with  iil  confequences ;  be  thought  it 
therefore  mod  advifable  to  proceed  in  a  judicial  way,  and 
accordingly  brought  on  (as  it  is  faid)  Taiiarttm*%  Citie(«) 
before  the  Judges,  that  rhe  authority  of  thefe  common  I^ 
covet ies  might  receive  a  judicial  determination;   and  the 
Judges,  who  in  all  ages  have  f;:t  their  faces  againft  perpe* 
tuities  as  deifructive  of  the  welfare  of  the  nation,  wcie 
eafily   brought  to  concur  in  fuch  a   judgment  aswasde- 
ffred.     At  lint,   uS  1  have  faid  already,  thefe  lecoveriei 

woe 
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ijendeavoured  to  be  fupported  by  legal  rc^fon$»  but  in     1744* 
of  time  they  g-aiaed  ftrength  and  authority  by  their  ^^^^^ ' 


dience,  and  at  length  being  taken  notice  of  and  in  ^^^'^. 
;  degree  confirmed  by  feveral  afl*  of  parliament  they  conwill* 
f  up  into  what  they  now  are»  and  having  been  ifi  ufe     aiai/tjl' 
i»  many  bondred  years  and  having  become  the  com-  Stkacbav^ 
afforaoces  of  the  nation,  their  authority  cannot  be  "^    "^' 
called  in  queftion,  without  overturning  moft  of  the 
B%  in  the  kingdom. 

ia  ridiculous  therefore  to  give  any  legal  reafons  (0) 
them,  fince  they  fubfilt  now  upon  ufage  and  eat* 
iBce,  and  as  fuch  only  i  (hail  confider  them,  and  (ball 

I  direclly  to  the  point  in  queftion  i  which  is  the  ope^ 

II  of  this  recovery. 

great  nuny  cafes  were  cited  on  both  fides,  but  nono 
cm  in  point:  and  1  think  there  were  but  fix  at  all 
rial  CO  be  coiifidered  in  the  prcfent  cafe;  three  o£ 
were  cited  on  the  part  of  the  plaintiflF,  two  on  the 
>f  the  defendant,  he  other  wa3  infilled  on  aa  an  au* 
y  by  both^ 


e  firft  cafit  Infilled  on  by  the  plaiatiff  was  the  cafe 
Maid  ▼•  Freeftone^  3  Liv.  406.  A  man  feifed  in 
*  lands  defernded  to  him  from  his  mother  makes  a. 
lent  to  the  ufe  of  himfelf  for  life,  remainder  to  the. 
of  his  body,  remainder  to  hi^  right  heirs;  and  held. 
lie  remainder  Ihould  go  to.  his  hdtrs  ex  parte  materna, 
at  ic  was  part  of  the  ancient  ufe ;  but  this  qafie  differs. 
the  prefent  in  two  very  material  cificum(lances;  fir(l, 
tftTcyanxre  was  by  feofi'ment(^),  which  has.  a  very  difTc- 
pcration  from  a  recovery ;  but  the  molt  material  difie- 
is  that  he  who  made  the  feoffment  had  an  edate  in 
iUfcent  from  his  mother,  fo  he  had  no  other  cftatc 
\  but  what  came  from  his  mother  The  next  cafe 
For  the  plaintiff  was  the  cafe  of  Abbot  and  Buti9ny 
'*  5SK> »  ComyiSy  i6q{c),     A  man  feifed  in  fee  oiF 

i^nds 


iTid.  I  Bl.  Rtp    ac4.  . 

f  At  bang  fcifctl  iu  fee  by  dcfceot  ck  parte  materoi,  enfeoff  B», 
n  B.  re-enft'iff  A.  and  hi»  heirt,  the  line  of  defccnt  \%  broken, 
hcincz  pane  paurni  will  take.  C:  LH  12.^;  Price  v.  Lmmgftrd^ 
93  \  Ssik.  .^37  ;  and  Catth.  Z4I.-— So  if  A.,  feiiied  in  fee  of  co» 
Ian4^  of  inheritance  by  defccnt  ex  parte  materni,  fnrreDdcr  to  B,. 
i  morcgagte>  vho  on  the  payment  of  principal  and  intereft  ftia 
again  to  ^.  and  hi»  heirt,  the  cftmte  wiU  deficcnd  to  ^/t  patcmA 
D»e  d.  Harmmm  MT  IV,/,  r.  Mergaa,  7  D.  t:t  M.  ZO3. 
U  MtJL  181.  H,  C. 


I 
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T744.    laftds  defcehded  to  him  on  the  part  of  bis  mother  faftrd 

^^••v-"*^  a  recovery  and  declared  the  ufcs  to  himfelf  for  life,  Aa 

^AfcTiN  to  feveral  other  perfons  in  tail,  with  the  laft  remahdcrt 

oonwell'  ^^^  own-right  heirj;  and  it  was  holden  that  the  Isft  K 

wgaf^ft     mainder  would  go  to  his  heirs  on  the  pirt  of  the  m 

^tkachan;  ther  which  was  the  ancient  afe.     This  indeed  is  thecafe.i 

la  Etror.  g  recoTcrjr,  but  it  differs  likewife  from  the  prefcnt  in  rt 

mod  material  circumft^nce.     For  there  the  whole  eib 

came  to  the  perfon  who  fuffered  the  recovery  h  Jifi^ 

from  his  mother,  whereas  in  the  prefent  cafe  nothing  cio 

to  Jacob  Bnnchs  as  heir  to  his  mother,  but  a  reverfion  aft 

an  edate  tail,  which  is  in  law  confidered  of  little  or  1 

value,  as  it  can  be  barred  by  the  tenant  in  tail  whenever  I 

pleafes.     Nothing  therefore  was  determined  in  that  ci 

which  was  in  any  wife  materia!  to  the  prefent,  only  that 

\ras  there  holden  that  it  was  cxafily  the  fame  thing  wh 

ther  the  ufe  is  declared  to  a  man  by  eiprefs  words  as 

whether  it  refults  by  implication ;  for  expreflio  eorum  qs 

tacite  infunt  nihil  operatur.     I  mention   this  becaofe^ 

isi  now  undoubtedly  law  (a),  though  it  was  formerly  hd 

oriierwif^,    as  appears  from   the  cafe  of  Caunden  m 

Clerh^  Hob.  31.     The  third  cafe  infiftcd  on  by  the  plaii 

tiff  was  the  cafe  o?  Symonds  and  Cydwore^  CartbtVf  25' 

and    T    Sn/k.   338.     Tenant  in  tail,   with  xeverGoal 

himfelf  in  fee,made    a  leafe    for   99  years*  and  a  fin 

was  levied  by  his  iffue ;  and  it  was   holden  that  it  di 

not  bar  the  term,  becaufc  it  iffued  out  of  the  Kverfiff 

in  fee»  as  well  as  the  eilate-tail.    This  was  ftrongly  infil 

ed  on  as  an  authority  for  the  plaintiff;  but  we  think  j 

none  becaufe  the  conveyance  there  was  by  fine,  wbicba  i 

the  grantor  had    been   only  tenant  in   tail,  would  bi* 

conveyed  only  a  bafe  fee  determinable  on   his  wsat  0 

iffue,  and  then  the  reverfion  would  have  taken  place;  SH 

therefore  to  give  the  convifee  a  complete  eftate  in  fee 

fimple,  it  was  nectffary  that  an  intereft  fliould  pabootol 

the  reverfion  *,  and  as  he  took  an  abfolute  eftate  in  ieeb; 

the  fine  as  a  grant  of  the  reverfion,  the  bafe  fee  was  aiof 

ed  in  that:  and  as  the  fee  therefore  in  that  cafe  aro&csl 

of  the  reverfion,  it  was  but  reafonable  that  it  fliouM  bt 

charged  with  the  grant  of  him  from  whom  the  revcrfionirf 

intereft  came.     But  in  the  prefent  cafe  the  recovery  by  tk 

tenant  in  tail  paffes  an  abfolute  fee,  and  no  intereft  pafe 

to  the  recoveror  out  of  the  reverfion  in  fee,  (as  I  (hall  (be* 

more  (uUv by  and  by);  fo  there  is  a  maoifeft  difference 

between  uveVe  I'wo  c^lw.    '^>ax  \  YceCume  upon  the  aotho- 

fitt 

(a)   RtC%\£o  Harrii  ^,  TU  B\]fc*J  of  LMwdn,  %.  t .  W>«.\">* 


EASTER  TERM,  17  Geo,  II.  Dom.  Proc.  451 

f  of  this  C2fe  it  was  fsiid  by  the  counfel  for  the  plaintiff    1 744. 
It  in  the  c^ife  of  a  fine  (i)  by  tenant  in  tail  with  lemain-^^-v*— ^ 
Jo  himfclf  in  fee,  if  he  declare  the  ufcs  to  hinafelf  and  ^**I.'*' 
hcira,  It  Oiail  go  to  the  fame  heirs  as  he  was  feifed  of  c^wj^** 
rcrerfion  before.     But  there  was  no  cafe  cited  to  fup-     ^^a/ir/? 
VthfS  aflertion ;  and  when  the  cafe  exifts  I  (hall  doubt  Stkacbam-, 
f  fliuch  whether  the  law  be  fo  or  not.     But  if  that  were  ^  ^^rror. 
hotn  wh'jit  I  have  already  faid  in  relation  to  the  cafe  of 
IMm//  and  Cudmort  it  would  be  no  authority  in  the  pre- 
t  cafe,  bccaufe  there  is  a  great  difterence  between  the 
ration  of  a  fine  and  a  recovery.     Thefe  were  the  only 
ttrial  cafes  which  were  mentioned  00  the  part  of  the 
hitiflF« 

rbe  firft  which  was  cited  on  the  part  of  the  defendant 
r  d/ic»/'s  cafe,  i  Co.  61.  There  a  tenant  in  tail,  with 
sainder  to  £.  in  tail,  with  feveral  remainders  over,  fuf* 
id  acommon  recovery;  and  held  that  it  barred  a  rent* 
vge  granted  by  B,  the  remainder-man  in  ta^l^  and 
this  plain  rcafon,  becaufe  it  barred  the  cftate  out  oi 
lich  the  rent-charge  was  granted.  So  the  point  there 
qaeflion  had  no  relation  to  the  prefent,  but  what  was 
i^y  infifted  on  from  the  authority  of  this  cafe,  was 
lat  is  faid  at  the  latter  end  of  it,  that  a  recovery  not 
ly  barred  the  charges  of  him  in  the  remainder  in  tail 
C  likewife  of  him  in  the  reverfion  for  the  fame  rea* 
1;  But  as  the  tenant  in  tail  in  that  cafe  had  not  the 
wfion  in  fee  in  himfelf,  thefe  words  though  fdid  gene- 
ly  mud  be  conftrued  fecundum  fubjediam  materiam;^ 
tas  it  does  not  appear  that  the  Judges  there  had  this 
ifi  ac  ail  in  contemplation,  it  is  a  drained  conllruAion 
apply  it  to  the  prefent  cafe,  where  the  reverfion  in  fee 
n  the  perfon  who  fuffered  the  recovery. 

k  was  aflted  indeed  by  the  counfel  for  the  defendants, 
ere  is  the  diiference  between  the  two  cafes,  when  the 
erfion  in  fee  is  in  another,  and  when  it  is  in  the  tenant 
tail  i  and  though  this  quelUon  was  repeated  feveral  times 
the  counfel  for  the  defendants.  I  do  not  remember 
t  the  counfel  for  the  plaintiff  gave  it  any  anfwer.  But 
rink  there  are  two  plain  differences.  As  iirit,  in  the 
;  cafe,  there  is  no  ancient  ufe  in  the  tenant  in  tail  on  the 
t  of  the  mother ;  fecondly,  the  reverfion  is  certainly 
red  ia  the  one  cafe,  in  the  othcc  it  certainly  is  not, 

lot 

Ay  vid.si>.  uf£.  2o«,  9. 


otbcTii  remainder  to  his  own  tight  heirs  i  i 
that  if  theie  Oiould  be  a  failure  ti  iffue  m^ 
another  perfon  ihould  hmn  a  rent-charj^  ol 
for  ten  years  out  of  the  rents  and  profits  of  I 
i&iic  make  after  bis  death  fuSeted  a  cammoa  i 
held  that  it  barred  the  rent-charge,  bccaufe 
edates  chargeable  with  it;  and  this  general  i 
to  imply  that  the  rercrlion  in  fee  which  was 
fuffering  the  recovery  was  barred :  but  it  ii 
ly  faid  u>i  and  therefore  though  the  cxprefiii 
the  reverfion  in  fee  does  not  feeni  to  bare  bt 
u  all  in  this  cafe-  It  docd  not  therefore  weig 
much  in  the  determination  of  the  prefent  c 
with  fame  of  my  Brothers.  The  cafe  of  Xa 
naier{a)  which  was  appealed  to  on  both  fid 
an  authority  for  neither,  but  quite  immateri: 
fent  cafe ;  for  all  that  was  determined  in  t 
that  the  word  ptirehafo  in  the  Itatute  1 1  ai 
(which  wi£  a  very  penal  law)  ought  not  to 
in  its  mod  eztcnfive  fenfe,  but  in  the  fenie 
commonly  underdood,  as  where  a  man  buyi 
another.  1  have  taken  notice  of  all  tbelc  c 
they  were  cited  at  the  bar,  rather  to  lay  the 
way  than  to  lay  any  great  Itrefs  upon  ihem  ii 
cafe,  which  I  tbink  may  be  detnmined  upon 
fon  without  the  aid  of  any  of  ihoO:  ;uithoiiiie 

I  (hall  now  mention  very  bric&y  whrt  an 
which  induce  usiohfof  opinion  that  the  eftat 
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f  no  fuch  ufe  as  is  infillcd  on  by  the  plaint  iff  were    1744. 
ItBg  at  the  time  of  the  recovery  lutFcred,  all  the  ar-  o-v^o 
Kntt  for  the  pUintilF  faii  to  the  grounci  at  once;  and   ^^^RriN 
ink  that  there  plainly  was  not.      Ihe-  ufc  that  then  ex-  ^conJ**'* 
I  was  only  a  revcrfionary  ufe,  which  if  the  recovt- ry     agai»/f  ^ 
not  bten  fiiSered  could  never  have  come  in  pnfleirion  STRi^cnAjr 
lierewasa  defa«ilt  of  iifue  both  in  the  tenant  in  tail  "' ^"-(u*. 
tke  reanainder-mcn.     But  the  ufe  which  ia  now  con- 
lid 'rfor  by  the  plaimiif  is  an  ufe  to  take  place  in  pof- 
an  immediately  before  there  is  a  default  of  iOue   of 
tcmainder-men  i  for  Frahas  Afr  is  found  to  br  ^iiii 
ig;  and  it  is  therefore  a  new  and  quite  diilercnt  ufe 
n  tkat  which  CMfted  at  the  time  ot  the  recovery  \  and 
is  fi>  plaiHi  that  I  need  go  no  further. 

Ittt  as  the  other  reafon  was  chiefly  relied  on  by  \\\^ 
bCbI  for  the  defendants,  i  will  lay  a  little  likcwii'e  as 
rint*  In  what  manner  this  recovery  operated  o^w  rhe 
srfion  in  fee  may  admit  of  fome  doubt,  it  was  infilled 
t  the  recovery  barred  it ;  but  1  cannot  think  that  it  (>fd, 
a  man  oannoc  be  properly  faid  to  bar  his  own  ednte. 
^  whether  it  barred  deilrovtd  or  convevcd  it,  1  think  it 
lants  to  juil  the  fame  thing.  For  either  it  remained 
the  vecoverce  after  the  recovery  fuffered,  or  was  <fe- 
yed  by  it,  or  was  conveyed  to  the  rerovcror  -,  and  in 
er-cafe  the  confequcnce  will  be  jull  the  fame,  if  it 
edeftroyed,  the  ufe  roufl  be  dellroyed  lik^^wife.  if  it 
exonveyed  to  the  recoveror,  he  took  nothiti^  by  fuch 
seyance,  becaufe  he  had  a  fce-fimple  without  ic  by 
recovery  fuffered  by  the  ten.uit  in  tail ;  and  there  cm- 
be  a  fee  upon  a  fee.  If  it  remained  in  the  recover^e, 
vas  annihilated  immediately  for  the  fame  reafon; 
infe  he  as  tenant  in  tail  having  conveyed  a  fee  to  the 
fveror,  for  the  reafons  juit  before  mentioned,  it  mult: 
inaihilated,  becaufe  there  cannot  be  two  fees  in  two 
Ans  at  the  fame  time.  For  my  own  part,  [  choofe 
ler  to  confider  it  as  a  conveyance  of  the  reverfion,  and 
ik  that  ic  muil  operate  as  two  grants  \  and  then  '^acoh 
klu  having  granted  a  fee  a^  tenant  in  tail  (as  he  certainly 
llo  the  recoveror,  the  grant  of  the  reverfion  comes 
hte,  becaufe  he  had  a  fee  betore,  and  that  the  fame 
U  may  operate  as  two  made  at  different  times  to  pre*  ' 
t  inconfiilencies.     1  (hall  nicniion  one  cafe  out  of  O. 

Lit. 


recovery  operates,  it  is  plain  from  what  I 
the  new  life  arifes  entireljr  out  of  the  eftaic 
at  all  out  of  the  revcrlion  in  fee- 

Many  things  were  faid  br  the  counfel  of 
and  inconveniences  arifinf;  in  this  cafe  j  of 
by  the  couiifel  for  the  plaintiff^  and  of  the  I 
by  the  counfel  for  the  defendants.  As  for 
Ihey  have  no  weight  with  ne  for  two  plain  : 
becaufe  your  Lordfhips,  when  fitting  in  jud 
writ  of  error,  mull  have  no  repid  to  the 
cafe,  but  mud  determine  according  to  Uw 
a  hardfhip  in  the  Ljw,  the  Lcgiflitute  muft 
but  a  Court  of  Law  muft  judge  as  the  liav 
Secondly,  The  opinion  wc  are  now  of  ta  th 
will  be  attended  with  no  hardthtp  at  all 
complained  of  is,  that  the  eftate  which  c 
mother  will  go  to  pctfons  who  arc  quite  (trai 
Now  if  it  go  to  the  plaintiff,  it  will  go  to 
in  not  heir  to  the  mothert  which  is  cqua 
Franrts  Afii  her  daughter  who  is  ftiU  living 
law,  and  muft  have  taken  as  fijch  if  the  mt 
)jft  feized.  But  as  the  rule  of  law  is  tha 
claim  from  the  pcrfon  who  was  lall  feifed,  i 
was  only  of  the  lulf-blood  to  Jacob  Bgncti, 
whole  blood  to  her  mother,  (he  cannot  by  li 
to  Jacob.  So  be  your  Lordfhips'  dctcimini 
or  the  other,  the  hardfhip  wilt  be  the  bme, 
of  the  blood  of  the  mother  will  bedUinb 
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:  this  incoDTcnience  may  be  pre?ented  for  the  future     1 744. 
( man's  declaring  the  ofes  to  the  heirs  on  the  part  of  ^-^^-v^o 
feher,  and  by  many  other   methods,  yet  how  this  .^'^^j!!"" 

afta  lecoTeries  which  have  been  already,  fuffered,  c^n^"' 
htmn^ny  perfons  may  be  in  the  fame  circumflancesy    aoai>i/i 

Tcry  difficult  to  fay.    The  only  doubt  which  I  have  Stracbam^ 
ohtioQ  to  this  matter  is  this  (for  otherwife  1  entirely  "*  ^"*^'* 
e  with  my  Brothers)  whether  we  being  npw  upon  a 
ial  ▼erdid  can  take  notice  of  any  fa£U  which  are  not 
icularly  found  ;  for  if  Judges  were  at  liberty  to  fup- 

inconveniences  which  do  not  appear  in  the  fpecial 
i&f  and  which  may  or  may  not  exift»  I  am  afraid  that 
fBcqts  would  fometimes  be  given  upon  too  flight  pre- 
pttpnit  and  every  judge  would  be  left  too  much  to 
own  private  conjediures.  However  I  fubmit  this  to 
*  Lordihips,  biit  think  that  the  cafe  may  be  determined 
KHit  having  rccourfe  to  this  argument. 

or  what  I  rely  i^pon  is  that  the  ufe,  under  which  the 
itiff  would  entitle  himfelf,  is  not  the  ancient  ufe, 
:h  defcended  to  J^acoh  Bands  as  heir  on  the  part  of 
noiheri  both  becauCe  no  fuch  ufe  exifted  at  the  time 
lerecoveryi  and  alfo  becaufe  the  ufe  which  was  declared 
e  eptirely  out  of  the  eftate  taiL 

m 

or  tbefe  reafons  we  are  of  opinion  that  the  eftate  in 
IfOfl  upon  the  death  o£  Jacob  Bancks  did  not  by  law 
end  to  hi^  heir  on  the  part  of  the  mother  (£i)." 

And  the  judgment  was  affirmed. 

I  See  j^  d.  Crow  ▼.  BaUtvert  and  others,  5  Durnf.  b*  E,  104-, 
e  rbit  otic  'vi-as  cited  and  relied  upou,  aud  its  doctrine  iipplled  to 
A/laad«. 


Anonymous.  VucwLy*' 

April  a4th. 

LPerfon  actefted  on  Sunday  on  an  attachment  for  a  Apcrfon 
contempt  (for  a  refcue)  moved  to  be  diftbarged  ;  *"ay  *>car* 
the  counfel  for  the  perfon  in  cvftody  infilled  on  the  ^^jl^j^^^y^^* 
itc  ^9  Car.  2.  f.  7.  /.  6    and  alfo  on  Frifi/or*s  cafe,  »„  attach- 
Car.  602.,  which  cafe  was  nothing  to  the  purpofe,  mcnt-*.  a 
there  the  arrcft  was  held  to  be  wipng  becaufe  it  was  'cfcue. 
rrcft  by  a  procefs  from  the  Court  of  Seflions  after  a 
orari  to  remove  the  proceedings^  and  this  Ukewife 
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1744.  was  before  the  ftat.  29  Car,  2.  The  wordtt  of  the  ftatvtfi 
i-^-v^o  arc  **  that  no  perfon  (hall  fcrre  or  execute  any  writ  po 
'^^JLV'   ^^f*  ^^-  ®"  *^^^  Lord's  day,  except  in  cafes  of  treafonfe- 

"  lony  or  breach  of  the  peace ;  but  that  the  fenrice  of  eidiy 

fuch  writ  &c.  (hall  be  void  to  all  intents  and  purpofes.*^  ' 


Itous. 


T' 


jfnd  we  held  that  a  contempt  of  this  Conrt  was  a  bieich 
of  the  peace,  and  therefore  denied  the  motion  («)  Tki 
attachment  was  for  a  rcfcue  which  is  cenainly  a  giol 
breach  of  the  peace, 

fm)  So  &  perTofi  may  be  arrefted  on  a  Symfay  nodcp  an  efcape  wm 
tmit ;  Sir  IV,  Afoor/s  cafe,  %  Lord  Raym,  1028  ;  or  if  he  has  wroBgWif 
efcaped)  he  may  be  retaken  od  a  Sunday  without  a  warrvit ;.  t^.  and  Ak^ 
iinfoH  V.  Jamefan^  $  D.  l^  E.^S'y  ^^^  f^aiberjhmehavgb  T.  Atkinfwm^  Btrm 
373.  But  bail,  cannot  take  the  defendant  on  a  Sunday  \n  cr^tr  xo  im» 
render  him.  Bnoka  v.  IVarren^  %  Bi.  Rep,  layj  ;  nor  can  a  defenda^ 
who  has  been  convitftcd  on  a  penal  ftatute,  be  arrefted  on  a  Stmigj  % 
nonpayment  of  the  penalty.  R.  "v.  Myihf  1  D.  \^  E.  365.  Nor  can  t 
rule  nifi  for  an  attachment  for  nonpayment  of  a  fum  of  money  paifnuc 
to  the  Maftcr's  allocatur  be  ferved  on  a  Sttiday.  M*Iitbum  t.  SaiA^t, 
J).isrlL  86. 

B.  17  G.  2,  Barker  AfTignee  of  the  Sheriff  of  Berks  againA 

Wcdntrfday,  o  ,t  * 

April  2ith.  llOR TON. 

It  not  ap.  «  nPHIS  was  an  aftion  of  debt  broufi[ht  by  the  plainriC 
pearin^ina  X  ^^  ^^^  affiance  of  a  replevin  bond,  by  virtue  of  ck 
by  the  a"-"  ^^^^t^  ^ '  (^^0,  z.  c  19.  And  thcrc  being  no  one  for  rii^ 
ii*;necofa  defendant,  who  put  in  a  general  demurrer  to  the  de« 
replevin  chration,  and  Belfield  praying  judgment  for  the  plaintiff 
bond  that  ^,g  ^^^e  juft  goiiig  lo  give  judgnient  accordingly,  when 
tiff  wili7he  ^^'  J'  ^f^^n^tt  llarred  an  obje^ion  that  the  a£t  of  paf- 
avowaot  or  Jiamcnt  oniy  authorifed  the  (heri6F  to  make  an  affignmeot' 
perfon  to  the  avowant  or  perfon  making  cognizance  in  a  replevioi 
making       ^^^  ^^^^  j^  ^-^1  ^^^  appear  from  fo  much  of  the  pleadiagi 

thecourt  of ''^  ^^^  replevin  as  are  fet  forth  in  this  declaration  that  the 
thrmfelves  plaintiff* in  this  caufe  either  avowed  or  made  cognizance, 
TdttTi:A  to  and  he  might  plead  fome  other  plea,  and  then  would  ott 
ft!.' jf '''''  ^^  entitled  to  aii  affignment  (a).     He  is  indeed  called  the 

being  of  r^-  aVOwaflt 

rcrri  in  this 

court,  and  ^hii  declaration  concluding  prout  patJt  per  recordum  &c, 

fa)  But  if  the  plaintiff  in  replevin  do  not  appear  in  (he  connty  cotft 
and  profecute  according  to  the  condition  of  the  replevin  bond,  the  d^ 
fendant  U  enuiW  to  aii  aSSv^tc«;ti\.  oC  the  bond,  hiag  t.  fwrem^t  5  ^ 
Uf  £.  195  ;  in  "whieti  ca,^<^  \\.  nv^l^  ^lo  xvi\^^  ^Vax  x\i<e.  iS&.^^gEtKft.oC  a  itpk**" 
bond  may  fue  i«  t\ic  tu^vncvQx  towsu  \3txo^>^  ^vi  x^^^.^X^.^viLtaM^ 
out  of  the  couiU^  cQuxx. 
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nt  in  rqdevin  at  the  beginnin)^  of  the  record.    But    1 744. 
other  Burnett  thought  that  not  fuf&cient»  V^vx^ 

upon  reading  over  the  record^  I  obrerve4  that  after  ^arkm. 
damtioahat  fet  foith  the  account  of  the  proceedings  h?juoii< 
fqilevin  caufe,  it  concludes  in  this  manner ;  **  As 
record  oJF  the  judgment  remaining  in  this  court 
ft  other  things  more  fully  it  doth  appear.''  And  it 
a  record  >of  our  court,  1  thought  that  were  oh- 
%  take  notice  of  it,  and  therefore  fent  for  the  roll, 
ch  it  appeared  that  the  prefent  plaintiflF  put  in  an 
r  in  the  replevin  caufe.  With*  this  mjr  Brother 
y  was  fatiftfied;  and  wo   gave  judgment  for 'the 


troH  Smithson  Affignee  of  a  Sheriff  <r^^*;j/?  e.  17  g.  ». 
Thomas  Smith  an  Attorney.  Wcdncfday, 

•'  April  45  th. 

OTION  was  made  by  Prime  to  ftay  proceedings  if  a  rule  be 
on  the  bail-bond,  bail  being  regularly  put  in  in  the  moved  for 
I  caufe  before  the  aflignment  of  the  bail-bond  ;  rule  ^^^^J^^ 
id  now  Willei  2Xi^  Bootle  fhew  caufe  againft  the  rule.  Sn*^\aiU^* 

bond  it  mud 

original  a£\ion  was  brought  againft  William  Smith  n^^^'*^^' 
who  put  in  bail  in  the  following  manner  ;  the  con-  'K^."*  |^^ 

of  the  recognizance  of  bail  was  that  if  judgment  ^,^^,1,01111 
be  given  againft  JVilliam  Smith  gentleman,  whotlieadlon 
refted  by  the  name  of  William  Smith  clerk,  in  the  ®«  ^*  ^*'l- 
»  of  trcfpafs  on   the  cafe,  then  the  faid  ^^^lliam^^^^^^^ 
gentlemen,    who    was    arreR.ed  by  the  name  ofwhoisar.' 
f  Smith  cleric,  (hould  fatidfy  all  the  damages  which  refted  by  a 
Paid  Sir  Hugh  Smith/on  ajrainll  the  faid  William  r'?"»  ^^'. 
cntlcman,;k*'ho  was  arrcftcd  by  the  name  of  William  «1'^°!?../* 

'  '^  ,  •  namCf  put 

lerk,  (hould  be  adjudged,  or  render  his  body  &c.    in  bail  thus, 

A.  B.  gent. 
it  was  obieflcd  by  the  counfel  for  the  plaintiff;  ^***^^f! 

1  I  !•  r      e        i_       '    arrclled  bv 

at  the  rule  was  made  m  a  wron^  caufe,  for  that  >t  the  name 
o  have  been  made  in  the  original  caufe;  adiy,  of^.  i9. 
le  defendant  has  not  put  in  any  bail  $  for  that  hecl«rk,he  is 
o  put  in  bail  with  the  fame  addition  by  which  he"°^  thereby 
d,  fo  that  this  bail  mud  be  taken  to  be  put  inforpi^'^fn,^ 

another  batemeotco 
the  oripnal 
i  he  waft  fucd  by  the  wrontr  addition.     Whether  he  it  sfloppcd  to  plead  thit 
ent  iu  an  a^ioo  on  the  bail-bond  ?  C^  Bm-oci  94.  A.  C. 
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1744.     another  perfon  and  not  for  the  defendant.  3dlft  TfaatdiS 

y^^'"''^^  Court  need  •^t  interpofe  in  this  fummarjr  way,  but  that  the 

Z^*  defendant  in  this  caufc  may  plead  comperait  ad  diem  if  tbe 

Smitb.  1>3>1  ^cfc  ^ghtly  put  in.  4thly,  That  the  ple»  prit  in  hf 
the  defendant  in  the  Original  caufe  in  abatement  could  nat 
be  allowed »  becaufe  he  entered  into  the  balMxmd  bj  the 
name  of  JP^.  Smith  clerk  (as  was  admitted),  and  thcmMPS 
was  eftopped  to  fay  that  this  was  not  a  right  adduioo.  Ani 
the  counfel  cited  1  Salk.  7.,  and  6  Mod,  225  i  311:  hot 
they  were  nothing  to  the  puTpofe. 

Ani  we  were  of  opinion  againft  the  plaintiff  in  omniiMili 
For 

id,  The  rule  was  in  the  right  caufe.  If  it  had  beet 
made  in  the  original  caufe  it  had  been  wrong,  not  bd^ 
to  (lay  any  thing  in  that  caufe  but  to  ftajf  the  piioceediii|l 
in  the  aSion  brought  on  the  bail-bond. 

2dly,  We  were  of  opinion  that  the  bail  Was  rightly  put  n| 
and  the  ofEcers  of  the  court  all  certified  that  this  was^ 
ufual  form  in  thefe  cafes.  And  if  the  defendant  woe  li 
put  in  bail  otherwife,  (and  as  the  plaintiflT  would  hiK 
him)  he  would  be  deprived  of  his  plea  in  abatement  k- 
caufe  he  would  certainly  be  eftopped  (a). 

3dly,  We  would  not  oblige  the  party  to  plead  mm* 
peruit  ad  diem  in  fo  pl;iin  a  cafe,  which  would  be  onlytd 
occafion  delay  and  expence  \  to  prevent  which  thefe  (bit  ^ 
of  motions  have  been  ahvays  allowed.  J 

4thly,  Upon  this  motion  we  haye  nothing  to  do  witb 
the  plea  in  ab.itcment  in  the  original  caufe^  but  the  plau> 
tiiT  may  demur  to  it  if  he  pleafe :  but  we  gaVe  him  no  cs- 
couragement,  becaufe  we  declared  our  prefent  opinion  tt> 
be  that  he  could  not  be  eftopped  by  the  bail-bond  in  this 

cauftr 

(a J  If  the  defendant  omit  to  plead  a  mifnofticr,  he  may  be  tito  i»  * 
ecution  by  the  wiou^  name;  Craiv/vrd  v.  SatchxveU,  2  Str.  laiS.  Bit' 
an  ofliccr  undor  a  di(lrin^3«  agjind  C.  B.  to  comfvel  an  appearance  like  (ft^ 
froods  of  ^  B.,  he  cannot  juftifjr  it  in  trrfpafs  brought  by  A.  ST,  •bov 
he  aver  that  A.  B.  and  C,  B,  arc  the  fame  perfon,  unKft  A.  B.  >fP^ 
to  the  firii  uoiif^n  anJ  omitted  to  plead  (he  mf£iionii*r  in  abaicmeat  ^ 
▼.  HinfyM^d  Durnj.  V?*  Eufi  Z34.     . 
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cuifi^  thoQgb  perbapft  he  might,  if  he  were  to  plead  ih    1 744. 
iktcoient  io  an  adion  brought  on  the  bail-bond  {a).  v<^orO 

SlflTHSON 

We  therefore  made  the  rule  abfolutc,  and  with  cofti.''    smIt^ 

1.' 

'  ^(f)  Vid.  £«m/  T.  King,  Ei  x8  Gm.  %.  p^,  and  the  cafes  there  cited, 
^■ka  in  abatement  of  mifnomer  of  the  ddendant  beginniof ,  "  And  tig 
JUMkkird  fned  by  the  name  of  Xeltert**  it  bad,  becaufe  the  defendant 
llatby  admitahimfelfto  bt  the  perfon  faed.    XUerts  t.  itfMM,  5  Durmf.  \^ 

KKNWARD   Aminjl  KnOWLBS.  TuefdaV. 

^  May  ift. 

^pHIS  came  before  the  Court  on  a  cafe  referved  at  the  A  BaptUb 
a*  Surry  affizes.     To  trefpafs  for  breaking  arid  entering  ^^^% 
ibflaintiff^s  houfc  and  taking  his  goods  the  defendant  cording  to* 
ifadcd  not  guilty ;  and  at  the  trial  juftified  under  the  (lat.  fUt.  x  w. 
toGfi.  2.  r.  18.  for  rebuilding  the  parifli  church  of  5/.  andM.c 
4(wr  in  Swihuark  and  London  by  a  diftrefs  for  nonpay-  '^-  **?" 
ttmt  of  a  penalty  of  10/.  forfeited  by  the  piaintiff  for  f "Jj  fg^v- 
Ali6ng  to  take  upon  him  the  duty  or  ofBce  of  one  of  the  ing  all 
^flkdort  of  the  rates  and  duties  for  rebuilding  the  church  P^nfli  of- 

eziftedbe- 

d  that  the  platntiflTfor  feveral  years  before  had  fore  or 
as  at  the  time  of  being  nominated  one  of  ^^^^^^^' 
a  merchant  or  dealer  in  hops  and  a  fubftantiai  ^  ^^' 
and  parifhioner  of  St,  Olave ;  and  was  alfo  a  tho*  he  be 
^^iMaifter  preacher  or  teacher  of  a  congregation  of  protef-  alfo  cnga^ 
*M  diflentersy  who  fcruple  the  baptifing  of  infants,  com-  *^  *"  ^*^* 
"^himly  called  Baptifts.    The  congregation  or  place  of  mcet- 
^  was  duly  certified  and  regiftered  as  required  by  the 
Vkration  act,    i  W.  and  M.  c.   li-  {c)\  according  to 

the 

.  H)  By  10  Geo.  1.  e.  1 8.  /.  %.  certain  rates  and  dutiet  are  to  be  paid. 
^iiSt.  5.  (is  colle^ort  are  to  be  annually  chofen  at  a  vc(b7  from  among; 
Jll^fcbftaintial  inhabitant*  of  the  pariih.     By  fed.  7.  a  penalty  of  10/.  it 
^  led  on  any  perfon,  chofcn  a  colledor,  for  neglediinj^  or  refuGng  to 
le  fach  duty  or  iffia.     And  by  fed.  8.  perfonn,  who  harvc  fervcd  the 
if  cokledor,  are  exempted  from  fervmg  the  office  of  fcavenger  for  the 


(i)  The  elcTenth  fcdion  of  which  enadt  **  th;)t  every  teacher  or 
S'^her  in  holy  ordcr»  or  pretended  holy  orders,  thai  is  a  minifter  preach- 
^  or  teacher  of  a  congregation,  that  (hall  take  the  oaths  herein  rehired, 
S*^  nake  and  fubfcribe  the  declaration  aforefaid,  and  alfo  fubfcribe  &c., 
^kU  be  thenceforth  exempted  from  fcrving  upon  any  jury,  or  from  being 
~'  Irn  or  appointed  to  bear  the  office  of  churchwarden,  overfeer  of  the 
r,  or  any  other  pwochial  or  ward  office,  or  other  office  in  any  Viun^ 
«f  any  flun  dty  town  pdiith  divifioa  at  wapentake*** 
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1 744.     the  dire£tions  of  which  ^f\  the  pUintiflT  had  duljr  qualifioi 

Vh>^v>^  himfelf  as  a  fiaptift  teacher  or  preacher.     It  wu  alb 

KcNWARD  proved  that  ever  fitice  the  toleration  ^St  it  had  been  afml 

«fai>^     for  Baptill  minidtfrs  in  many  iiiltances  to  carrv  on  fecular 

Kmowles.  ^J^(5y^pf5  Q|.    employment.     The    queftion   refervcd   wu 

whether  the  piaintifT  as  fuch  minifler  was  exempt  froJB 

ferving  the  duty  or  office  of  coUcflor. 

After  argument  by  W^ynne  Serjt.  for  the  plaintiff,  and 
Siinner  Serjt.  for  the  defendant, 

7he  Court  gave  judgment  for  the  plaintiff  («). 

fa)  The  following  account  of  this  cafe  is  taken  from  Mr.  J.  JhnS 
MS. 

**  Pfr  Curram.  Thw  U  an  cx^remcIy  clear  eifc.  The  cafe  tra»  not  ifr 
ferved  from  any  doubt  in  the  Jnd(re  who  tried  the  caafe,  hut  from  the  Wf 
portunity  of  counfel.  The  toleration  tA  i»  pv>unded  on  natural  v0^ 
and  the  hig^Iicft  natural  rijtht  ii  that  of  the  coafcience.  The  ftatote  o^ghc 
to  receive  a  Urge  and  bencBcial  cxpoficion,  if  the  cafe  waAted  it :  bat  (be 
prcfent  is  not  only  within  the  intent  but  atfo  within  the  very  letter  of  it. 
Every  perfoii  who  \s  in  holy  ordcn,  and  is  a  teacher  qualified  accordiogco 
X  H\  and  M  c.  i8,  ift  exempted  from  ferving  any  parochial  office  ff 
other  office  in  any  pariOi  &.c. ;  the  plaintiff  it  fo  qualified,  and  therefere  ii 
exemprod.  Thi*  is  a  parochial  office  in  the  nature  of  it ;  the  ftat.  10  C 
%,  c&lh  it  an  office,  ft  i«  appointed  to  by  thi.*  pariOiioners,  and  exercflied 
in  a  pariih.  Th  -  ad  Ution  of  the  plaintiff's  heinjir  a  merchant  oradnler 
in  hops  varion  not  the  cafe;  it  doe- not  deftroy  the  privilcAaoy mmt 
than  a  clergyman's  holding  a  farm  or  cxercifmg  any  temporal  dEce.  Tke 
toloratlon  ^^  exempts  tc.ichcr.t  from  all  future  (l)  offices.  JntnieBCte 
rhe  plaintiff-  T 

'  I )  This  was  faid  in  anfwer  to  one  of  the  defendant*e  arg:uineBtt  thu 
the  toleration  .uft  only  gave  an  exemption  from  office*  then  in  cj" 
and  that  the  offi.'j  in  queftion  wa;*  created  by  a  fubfcquent  ilitute. 


F  170. 2  Tribe  and  Another  Aflignees  of  R  Burchall 
iViayVd*^*  a  Bankrupt  again/l  Webber. 

Wi^re  a  A  SSUMPSI  T  for  money  had  and  received  to  the  ufe  of 
hallTn^ir  ^^"^  iiirigiices   by   the  defendant,    who    pleaded  the 

arrcft,  and  gcneriil  iflbe.  On  the  trial  a  verdift  was  given  for  the 
afterwards  plaintiffs  for  365/.  18/.,  fubjecl  to  the  opinion  of  thii 
furrendcrs   Court  Oil  the  follo-jving  cafc. 

hJmfelfin  ** 

dii'w'har^of       rni      r       1  r  *     ^  .       •         f 

1ii5bail,and  » '^^  b.mkrupt  for  many  years  before  and  at  the  timcM 
tlwrn  lien  in  his  bankruptcy  was  a  f^rivencr.  On  the  23d  oljum  1740 
priibn  two  he  was  arrcflcd  by  the  fiiiriifs  of  London  at  the  fuit  of  the 
f;^"^'^^'''^  plaintif 

hccomct  a  r 

bankrupt  from  tVe  timer,?  Vk\t  ^Q\n^\o^^ot\,  tio\ic>.m^^>^SM.«\\AakiaA5Slw 
Bid].  N.  P.  i8.  7  Viu.  A\>K.  ^A^ao\c,a.C 
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ft  'fitnief}fx  ^.  a£lion  of  debt  on  bond  for  2oboA  0    X744« 
fput  in  feecial  bail.    On  the   13th  of  Jtpril  1741  V.^V%J 
Mnderoo  ^imfelf  to  the  King's   Bench  prifon  in    Tribb 
rge  of  tls  badl  to  that  aftion  and  alfo   in  dif-  ^(^V 
p^.l^ia^bail  to  fcveral  other  adionSi  andfromT  that 
e  cohtinned'a  prtfoner  there  for  two  months  and  up« 
On  the  tA  oi  April  1742  a^commiflion  of  bank- 
ffed  affiunft  himontbe  petition  of  tbeplaiiftiflFTWA^, 
'  was  declared  a  bankrupt,  and  the  plaintiffs  were 
his  aflignees.    The  bankrupt  being  indebted  to  the 
ant  in  365/.  18/.9  and  P.  Miyer  being  alfo  indebt* 
he  bankrupt  in  a  larger  fum  of  money,  Meyer  bj 
ler  and  on  the  account  of  the  bankrupt  paid  to  the 
ant  the  feveral  fums  following  at  the.  days  hereafter 
joedf  L    /•    d. 

^yMmmry  I740p.«.         -  -  47    o    o 

ffwuuHj  1740P  1.  •  «-         300    o     o 

I  jlt^gy^Xl4^t  when  the  bankrupt  was 
piifoner«  as  above  -  •  18  18    o 

'■'*  365  18    o 

the  two  firft  fums  paid  by  Meyer  to  tbd  defendant 
bankrupt's  account  were  paid  after  the  bankrupt's 
lad  before  his  furrender  to  prifon  in  difcharge  of  his 
ind  the  laft  fum  was  paid  four  months  after  his  go- 
priibn. 

qneftion  referved  for  the  opinion  of  the  Court  was 
er  BurcbuU  was  a  bankrupt  from  the  23d  of  June 
whtn  he  was  firft  arretted  \a\  or  only  from  the  13th 
fV  17419  when  he  futrrendcred  bimfelf  to  prifon  in 
rgec^  hisbaiL 

s  cafe  was  argued  on  the  7th  of  February  laft  by 
r  Serjt.  for  the  plaintiffs  and  Bellfield  Sent,  for  the 
lanty  and  again  on  this  day  by  Birch  King's  Serjt.  for 

By  ftat.  11  Jmc  I.  c.  19.  /  a.  it  is  «naAed  that  every  perfou 
iciBf  indebted  to  any  perfoa  in  loo/.,  iball  nut  pay  withis  fix 
after  the  fame  fiiall  grow  due,  and  the  debtor  be  arreited  for  the 
r  withlfi  fit  monthi  after  an  original  wnt  fued  out  to  recover  the 
I  Jtc,  or  **  being  arrefted  for  <kbt,  (hall  after  his  or  her  arrcft  lie 
I  two  months  or  more  upon  that  or  any  other  arreft  or  deteotioii 
libr  debt,**  or  beiog  arreAcJ  for  the  fum  of  lool,  of  juil  debt 
iBj  time  after  fuch  arreft  efcape  out  of  prifon,  or  procure  his  en* 
Dt  by  putting  in  common  or  hired  bail,  ihall  be  adjudged  a 
t;  *'  andio  the  faid  cafes  of  arrefts,  or  lying  in  prifon  for  fuch 
debti,  or  getting  fonh  by  common  or  hired  bail,  /t«n  tU  liaM  vf 


TcrdiA  to  be  entered  up  for  that  fum. 


in  the  Lont  Chief  Juftice'i  note  booki,   bat  the  i 
taken  from  Mr  Jaftice  Aiiuy't  MS. 

•■  fKiITo,  Chief  Jullice.  The  wotdi  of  the  ^X.  txjt 
>nd  thcTefoic  the  Coutt  arc  fo  to  eipound  the  Aunu  ll 
conveniencei  may  arife.  Though  th<  reponen  trt  hot 
fct  all  the  ihtee  iifei  cited  are  with  ihe  defeiMUnt.  ' 
mptcj  coRimence  rrem  the  arrefi  when  the  iBprirmtne 
rarloineinDnth>ot|)crhapi  year)  would  dellroy  all  trtd 
(Irof  all  credit ;  aoil  ihererore  if  by  any  pollihle  cooSn 
prcTfDtcd,  we  will  certainly  da  it.  Now  the  Aatute  « 
totiftniaion.  The  wordi  "  after  hii  Or  her  atrdt" 
[urrente  calamo,  and  can  be  of  tio  uJc  buL  to  coafoond- 
and  lying  in  prifon  two  monihi  or  more"  ii  an  afi  of 
any  commoD  pcribn  wuuld  undcrfland  thai  the  lyinf  i 
/Tdif^  daJinHHi^MJi/j  follow  the  artell.-  Z^^  H/rjO* 
be  eaplanatory  of  what  the  'rnJI  meint.  The  pUiiniS 
cafewillbeenlilled  only  to  the  tS/.  iSj.,  that  lunaf  t 
bankrupi'i  yielding  himrdf  to  priToo  t  wbich  ii  ao  ra 
the  flat.  1,1  Slix. 

Burmii  J.  T^  wordi  "  after  hii  or  ha  arreft"  coBj 
Impri/immemt ;  Dtherwife  an  imprironmut  ten  ycaraab 
lation  (o  an  aiieft  ten  yean  befixe. 

Mmj  J.  Bankruptcy  in  my  opinion  ctct  wat  and  p 
a  crjnie,  whaUTcr  trade fmen  may  ^uw  think  of  !c. 
punilhed  with  corporal  puniHuneot ;  the  body  UiMbiDI 
day  fubjcS  to  the  comniilTionrr*.  Now  bankinprCy  iai 
artell  It  the  aS  of  a  (liantcr  ;  I  cannot  pRTcat  a  niaii*i 
1  can  prcient  itnprifnnment,  for  in  left  than  two  month 
'llle  concurrent  caTca  are  with  the  defeodani  |    and  the 

— Bui  where  ftwra  biil  ii  put  in  bi-fore  a  Jud)^  ■•  a 
defendant  turned  ovi:r  to  the  pril'on  ot  the  court,  andj 
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1744- 


William  Crisps  ag(dn/l  William  t^aRRiT.    \^^j^ 

HIS  was  a  cafe  referred  tn  an  a£):ioii  of  trover.    The  A  rq>inte 
bdff  brought,  his    a£lion    by   the  dirediion  of  the  tommiffioii 
Irf  Chancellor  againft  the  defendant  as  affignee  under  a  aayS!.^ 
mte  commiflion  of   bankrupt    awarded  againft   the  en  out 
oeiff,  dated  the  2d  of  'FebrUa)ry  1742  upon  the  petition  agaisfl  one 
the  defendant,    in  order  to  try  whether  the  plaintiff  °^  ^^"^^ 
e  or  were  not  a  bankrupt  on  or  before  the  faid  2d  of  ^^ff^^i^ 
marj.    U)pon  the  trial  it  appeared  that  the  plaintiff  was  of  a  joint 
iat  trader  with  two  others  at  the  time  of  iffuing  the  creditor. 
^^Bgu^at  commiffion;  that  the  plaintiff  had  committed  i  Atk.  133. 
A  of  bankruptcy  before  the  iffuing  thereof;    that   the  ^*  ^* 
lidff  was  jointly  concerned  with   two  others  in  the 
liOD  of  the  amphitheatre  in  Ranelagb  Gardens  at  Chel" 
,  and  that  the  defendant  was  employed  by  the  plaintiff 
his  partners  in  doing  the  plafterers'  work  there,  by 
bn  whereof  the  plaintiff  and  his  partners  became  joint* 
idebted  to  the  defendant  in  the  fum  of  426/.  o/.  47^. ; 
the. fame  was  due  and  owing  to  the  defendant  before 
■B  of  bankruptcy  and  at  the  time  of  fuing  out'the 
SDilfion.     It  did  not  appear  that  there  was  any  feparate 
;  doe  from  the  plaintiff  to  the  defendant  on  anv  account 
trveTf   or  that  either  of  the  other  partners  had  com* 
ed  anf  a£^  of  bankruptcy.         ^ 

lie  qoeftion  referved  for  the  opinion  of  the  Court  was 
tber  a  feparate  commiflion  can  be  taken  out  againft  the 
Kiff  upon  the  petition  of  one  who  is  only  a  joint  cre^ 


fier  two  arguments  at  the  bar,  the  firft  on  the  21ft  of 
Mffor  1743  by  Willes  King's  Serjt.  for  the  plaintiff, 
by  Prime  King's  Serjt.  for  tbe  defendant^  and  the 
N  by  dinner  King's  berjt.  for  the  former  and  Wynne 
ii  for  the  latter  on  the  3d  of  February  1 743,  the  Court 
time  to  confider  the  cafe;  and  on  this  day  the  opinion 
le  Court  was  delivered^  as  follows^  by 

fArj|  Lord  Chief  Juftice.  <*  In  order  to  determine 
]iie(Uon  it  will  be  proper  to  confider* 

H  h  2  ift» 


•* 


Wi<l  an  ine  Otner. 

Firft ;  A  bankrupt  is  not  confidered  a*  w 
perfon,  but  as  one  who4i»beca  guilty  of  a 
thererore  in  the  four  (irn.  ftatuto  coi^cerpinf 
is  frequently  called  an  i^endtr,  and  in  all  « 
conlidered  as  f  nc  who  hae  endeavoured  by  fr 
Iron  to  cheat  and  deceive  his  creditors  and  to 
recoveting  their  juH  and  honell  debts.  Adc 
Ton  in  all  the  natutes  that  are  madcconcernl 
are  made  liable  to  feveral  veiT  great  penald 
fame  reafon  it  is  espiefsly  faid  in  the  flat.  21 
which  is  the  governing  Itatuic  concerning  ba 
all  r  no  fingular  the  llatutes  concerning  them 
things  Iirgety  and  beneficially  conftrued  ai 
for  the  aid  help  and  relief  of  the  creditors  of  i 
and  this  ruh  has  always  been  adherctl  to  1 
juftice  in  the  conllrudion  of  all  the  fubfei 
concerning  bankrupts.  As  therefore  a  baok 
confidered  as  a  criminal,  it  (eems  a  little  abft 
if  there  be  two  partners,  and  one  commits 
fhall  not  be  liable  to  be  puniflied  bccaufe  the 
cent.  It  would  indeed  be  uniuft  to  punilh 
partner  for  the  crime  of  the  other :  and  it  w< 
ly  tinjull  to  excufe  the  partner  who  is  guilty 
for  the  fake  of  the  other  who  is  innocent,  an 
the  prejudice  of  other  innocent  perfons,  ai 
prefeiicly  that  it  plainly  would  beif  acommiO 
oe  taken  out  againll  one  partner  becoming 
The  nature  therefore  of  a  bankrupt  fecms  t 
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rt  the  \o  An.  c.  15.,  and  the  5  Gecf.  2.  r.  30.;  and     1744. 
ogh  the  woxA  partners  is  mentioned  in  the  latter,   it  is  ^^^^^^^ 
Ce  in  refpe£b  to  another  thing  and  not  at  all  to  this  pur-    ^^V^* 
e«  On  the  other  hand,  it  muft  be  agreed  that  the  words  puliiiTiu 
all  the  other  ftatutes  are  general,  and  that  where  the 
ids  creditors  and  debts  are  mentioned  in  any  of  them, 
re  are  no  words  to  confine  or  reftrain  them  either  to 
■rate  or  partnerfliip  debts,  but  the  words  creditors  and 
is  may  be  conftrued  to  comprehend  both,  and  therefore 

fit  to  be  conftrued  acco/ding  to  the  rule  I  have  before 
down  in  the  moft  large  and  beneficial  fenfe  for  the 
ditoFB.  If  therefore  I  make  it  appear  chat  it  is  moft  be- 
Ecial  for  the  creditors  to  conftrue  thefe  words  in  the 
lie  contended  for  by  the  defendant,  nay  chat  it  would 
depriving  the  creditors  in  many  cafes  of  the  benefit  in- 
ded  them  by  thefe  llatutes  to  conftrue  them  in  another 
ife,  this  tikewife  will  afford  another  very  ftrong  argu- 
;nt  in  behalf  of  the  defendant.  I  do  not  rely  much  on 
s  flat.  IQ  An»  c.  i;.,  though  k  was  fo  much  relied  on  by 
scounfel  for  the  defendant,  becaufe  the  words  of  that  /'v; 
tate  may  be  fatisfied  only  by  admitting  that  a  feparate 
DUDiflion  may  be  taken  out  againft  a  partner  upon  the 
dcion  of  a  feparate  creditor,  which  is  admitted  by  the 
anfel  for  the  plaintiff  may  be  done )  and  to  be  fure  many 
eh  have  heen  fued  out.  The  words  are  (after  ftating  a 
ttbt  whether  the  difcharge  of  a  bankrupt  by  virtue  of  an 
i  4  An,  r.  1 7.  (hould  be  conilrucd  to  difcharge  the  part- 
n  of  fuch  bankrupt  from  the  fame  debt)  ^'  that  by  the 
[charge  of  any  bankrupt  by  force  of  the  faid  a£t  or  any 
ber  z€ts  relating  to  bankrupts  from  the  debts  by  him  due 
d  owing  at  the  time  that  he  did  become  a  bankrupt 
•U  not  be  conftrued  nor  was  meant  or  intended  to  releafe 
difcharge  any  other  perfon  or  perfons  who  was  or  were 
itner  or  partners  with  the  faid  bankrupt  in  trade  at  the 
Hebe  became  a  bankrupt,  or  then  ftood  jointly  bound  or 
id  made  any  joint  contraft  together  with  fuch  bankrupt 
r  the  fame  debt  or  debts  from  which  he  was  difcharged  as 
Diefaid:  but  that  notwithltanding  fuch  difcharge  fuch 
vtner  and  partners  joint  obligor  and  obligors  and  joint 
mtradiors  with  fuch  bankrupt  as  aforefaid  fiiall  be  and 
ind  chargeable  with  and  liable  to  pay  fuch  debt  and  debts 
id  to  perform  fuch  contrails  as  if  the  faid  bankrupt  had 
:vcr  been  difcharged  from  the  fame"  Now  though  a 
immiflion  be  takeu  out  againit  a  partner  on  the  petition 

of 


410  EASTER  TERM,  17  Gbo.  IL  C  F. 

1744.    of  a  feparate  creditor,  it  might  be  argaed  that  a  certiGcat|i 

^^^^''^'^  under  that  commiflTion  would  dtfcharse  the  bainkrupt  both 

^UdmJ    ^^  ^^^  partncrfhip  and  feparate  debts,  both  becaule  tfa^ 

Ferii'tt.  words  of  the  (lat.  4  &  c  An,  ace  geoersd,  and  likwifc  &019 

the  rcafon  of  the  thing  becaufe  a  partnerfliip  creditor  nnt 

come  in>  if  he  pleafe,  and  receive  a  fatisfa^U^n  under  tm 

feparate  commii&on.    This  might  occaiGon  a  doubti  and 

was  a  great  doubt  in  JVeftminfter^Hall^  and  thereftre  wa| 

a  fufficient  leafon  for  the  declaration  in  this  daufe,  even 

though  a  feparate  commiflion  could  not  be  taken  out  agunft 

one  partner  for  a  partnerfliip  debt.     We  therefore  do  MC 

think  that  any  thiog  can  be  infcrre4  froin  XJOAt  ftj^te. 

Thirdly;  I  will  now  confider  the  only  inateriai cifit 
that  were  cited ;  or  that  I  can  find  in  any  oJF  the  boobj 
and  they  give  but  very  little  light  in  refpeA  to  the  point  19 
queftion.  The  cafe  of  Richard/on  v.  Goodwin^  2  Fef% 
293»  and  that  £x  parte  Crtnvder^  ib,  706,  only  (hevi^ 
what  manner  the  efFe£ls  (hall  \^c  diftributed,  and  how  ii 
cafe  of  a  bankruptcy  of  one  or  both  of  the  partnen  tk 
joint  and  feparate  debts  (hall  he  paid  out  of  the  |oint  ind 
feparate  eflates.  But  in  the  firft  cafe  it  do«s  not  appes 
whether  the  commiflion  werQ  taken  out  againft  one  part*, 
ner  upon  the  petition  of  a  joint  or  feparate  creditor ;  vei 
by  the  (late  of  the  cafe  I  (hould  be  inclined  catber  to  think 
the  latter.  AnA  in  the  other  cafe  both  the  partners  wcie 
bankruptcy  and  a  joint  commiflion  was  taken  out  againi 
them.  The  cafe  Ex  parte  Cook%  2  P*  Wmj.  500*  is  tb( 
fame  as  the  cafe  of  Crowder  in  Vernon  \  for  there  likemfe 
both  the  partners  were  bankrupts,  and  a  joint  commiffioa 
was  taken  out,  and  therefore  it  is  nothing  tp  the  preJEnt 
purpofe.  Indeed  in  that  cafe  there  were  likewife  two  it  ' 
parate  commiflions  taken  out  afterwards,  but  Lord  Chan- 
cellor King  held  that  U  wa^  fruitlefs  and  vexatious,  fiv 
that  the  feparate  creditors  might  have  come  in  und^  dK 
joint  commiflion  and  have  had  the  fame  advantage  ui 
relief  as  they  could  have  under  their  (eparatc  commiflinnt 

There  are  indeed  three  cafes  that  feem  to  be  in  fooK 
degree  material ;  not  that  they  prove  that  fuch  a  feparate 
commiffion  has  ever  been  taken  out  on  a  partnerfbip  deh^ 
but  they  (hew  that  bankruptcy  has  been  fometimes  copfi- 
dered  as  a  determination  or  a  fevering  of  the  partnerAifH 


i 
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*d  that  from  that  time  the  bankrupt  has  been  confidered    1 744. 
litfeparate  perfonboth  in  refpe£b  to  the  demands  which  v^'^v^^ 
Ifebasagainft  others  and  the  demands  which  others  have    ^^^^JS 

Kft  him  eren  upon  the  partnerfhip  account;  and  if  fo,  p^f^^^ 
e  tffgumenM  af^ainft  the  prefent  commiffion  fall  to  the 
^Mnui  at  once.  The  firft  cafe  of  this  fort  is  in  2  Kel. 
ijOii  the  cafe  of  Thomas  v.  Daj^  where  it  was  holden  that 
Mffignee  of  one  partner,  a  bankrupt,  may  bring  an  adtion 
iNnver  againft  the  other  for  his  (hare  of  the  partnerfliip 
Ibftt.  The  next  hook  where  the  fame  do£irine  is  ad- 
itaeed  is  in  i  Mod.  45  :  but  there  it  is  only  the  faying  of 
T'mifiin  J.,  and  not  any  cafe  determined  oy  the  Court, 
nie  wonis  are  *^  If  there  be  two  partners,  and  one  break, 

Sfhall  not  charge  the  other  with  the  whole  debt,  becaufc 
cz  maleficio :  but  if  there  be  two  partners  and  one 
ki  the  furvivor  (}>all  be  charged  with  the  whole ;  and 
neforea  motion  that  one  who  was  partner  with  another 
fco  was  a  bankrupt  might,  upon  his  being  arretted,  put  in 
A  for 'the  bankrupt  as  well  as  for  himfelf,  was  denied. 
he>]aft  cafe  upon  thia  head  is  a  cafe  £x  parte  Smithy  re* 
Med  in  I  P.  H^nu.  237:  B:  and  C.  were  bound  in  a 
jbd  to  4.g  B.  became  a  bankrupt ;  and  it  was  holden  by 
oitd  Chancellor  Harcourt  that  the  money  being  lent  to 
em  both  A.  the  obligee  Chould  come  in  as  a  creditor  un- 
Sir  the  commfflion  only  for  a  moiety  of  the  debt.  To  be 
K  the  determination  of  I^ord  Harcourt  was  a  right 
AeraiiDation  in  equity ;  and  in  commiffions  of  bankrupt, 
faich  «re  founded  upon  equity,  the  equity  of  the  cafe 
u^  principally  to  be  conGdered.  Whether  or  not  the  law 
in  hold,  as  ft  IS  laid  down  in  the  two  other  cafes,  I  will 
Bt  take  upon  me  to  fay,  but  it  is  highly  reafonable  that  it 
lOuM  be  fo ;  and  if  the  law  were  fo  (as  I  faid  before)  there 
ni  end  of  the  difpute.  But  for  the  realbns  which  I  (hail 
ivc  prefemjy,  I  think  we^  may  venture  to  determine  the 
refiniS  queftion  without  relying  on  the  authority  of  thefe 
!&•»  and  the  rather  fince  the  law,  however  it  was  before, 
now  altered  by  the  ilat  \o  An  r.  15  ;  and  in  cafe  of  the 
ankniptcy,  ihc  other  partner  may  be  fued  for  the  whole 
ebc  at  law. 

FOQrthly,  I  come  now  to  the  precedents.     It  was  rightly 
M  b^  my  Brother  IFiiUs^    as  the  rule  is  laid  down  by 

Lord 


472  EASTER  TERM,  tf  Gro.  II.  C;  P. 

1744.     Lord  Coke,  that  where  a  thing  haA  never  been  done,  it  is  a    \t 
^^•^v*^^  ftrong  argument  that  it  ought  never  to  be  done  (a):  but    r: 

^'^"Jj*    '^  '^  ^"^  ^°  argument,  and  is  of  lefs  force  in  the  picfatt   ^ 
vSlkttt.  ^^'^  ^^^^  ^"  ^^^  others,  becaufe  the  petitions  and  coa-   w 
miflions  are  ufually  in  general  terms,  and  it  very  rardy  ap< 
pears  from  them  whether  the  commiflion  were  food  ovtoa 
a  joint  or  feparate  debt.     But  it  never  having  been  deter- 
mined that  there  may  not  be^ucK  a  commaffion,  asiscsa- 
tended  for  by  the  defendant,  affords  fome  argument  far 
him.     For  it  can  hardly  be  imagined  but  that  this  cafe 
mud  have  frequently  happened,  and  thatfuchcommiffioot 
muft  have  been  taken  out ;  and  if  they  have,   they  have 
alwayii  been  proceeded  on  and  have  never  been  fet  afidfr 
To  (hew  that  there  have  been  fuch  conunii&ons,    andia 
fome  meafure  to  anfwer  this  argument  of  want  of  pi^ 
cedents^  the  defendant  has  produced  two ;   the  one  in  As 
time  o(  Lord  MacclejJleUf  and  the  other  in  the  time  of 
Lord  Taibotf  both  very  great  Chancellors.    That  in  Lorf 
Maccies/elcTs  time  was  a  commifGon  taken  out  againft  H 
Heweti  (b) ;  and  there  it  appears  on  the  face  of  the  petid< 
on  that  he  and  one  IViUiam  Rapbfon  were  partners,  that 
he  only  became  a  bankrupt,  and  that  the  debt  of  the  petitii 
oning  creditor  was  a  Joint  debt  owing  from  both  of  them: 
it  was  on  the  loth  ot  February  10  Geo,  i.     The  other  wai 
the  cafe  of   Patrick  Ctatufori  (e),    who  was  a  paitner 
with  John  Crawford^    and  againft  whom  a  feparate  oofli- 
miflion  was  taken  out  in  I7}3-    It  does  not  appear  thae 
upon  the  petition  that  it  was  a  joint  debt :  but  from  what 
was  (aid  by  the  counfel  in  their  argument  on  a  petkioa 
preferred  to  the  Lord  Chancellor  concerning  the  allowance 
of  the  certificate  and  by  the  Lord  Chancellor  hknfelf,  it 
feems  that   it   was  obtamed  upon  the  petition  of  a  joiai 
creditor,  and  that  the  Lord  Chancellor  was  of  opmioa 
that  it  was  right.     For  the  counfel  faid  that  a  joint  or- 
ditor,  under  pretence  of  being  a  creditor,    had  taken  oat 
the  com  million,  and  made  it  an  objeAion  to  thecomraiffir 
on ;    to  which  the  Lord   Chancellor  faid,  <^  Where  one 
partner  becomes  a  bankrupt  and  the  other  not,  acommiifi- 
cn  svill  go  againd  him,  for  he  owes  the  debt,  and  it  is  right* 
This  cafe  therefore  is  not  entirely  without   precedents 
But 

Laftlj, 

(a)  Co.  Lit.  81.  h.  fb)  Co.  BonL  L.  1 7.  4th  t£K         (r)  A 
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iftijr^  What  w€  principally  found  our  opinions  upon    1744. 
ic  reafon  and  juftice  of  the  cafe.    The  obje£tion8  v.>rWi^ 

l^  That  ic  was  no^  a  debt  within  the  meaning  of  the  p^i'^r. 

hecaufe  it  was  not  fuch  a  debt  for  which  an  adion 
1  hftve  been  brought  fingly  againft  him. 
i«y  That  this  would  produce  great  inconvenience  and 
iiflosi  in  marfliaUing  the  partnerihip  efFefks,  and  that 
partner  might  be  very  much  afieded  thereby. 


a  to  the  firft  objedioo;  none  of  the  z&^  fay  that  it 
:be  fuch  a  debt  for  which  an  a£tion  may  be  brought 
ift  him;  and  the  (tat.  7  Geo.  i.  r.  31.  has  determined 
•  creditor  may  come  in  under  a  commiflion  even  beforer 
leht  becomes  due;  and  the  5  Geo.  2.  c  30.  even  ttfat 
a  perfon  may  be  a  petitioning  creditor.  A  partner- 
dsbt  is  certainly  the  debt  of  each  of  the  partners,  and 
judgment  be  obtained  againd  them,  either  of  them 
IC  goods  of  either  of  them  may  be  taken  in  execution 
kOtt  the  body  or  goods  of  the  other ;  and  a  commifRon, 
aa  been  faid  in  many  cafes,  may  be  mote  properly 
paicd  to  an  execution  than  ^n  a£iion« 

it  to  the  inconveniences,  they  will  be  juft  the  fame  in 
y  fctpcQ.  to  the  other  partner  if  a  commiffion  be  taken 
againft  one  partner  for  a  feparate  debt,  which  is  admit- 
by  both  (Ides  to  be  right  i  for  there  the  bankrupt's  (hare 
le  partnerihip  e£Fe£t8  mud  be  taken  and  fold  under  the 
imilEon,  only  making  fatisfadion  for  the  partnerfliip 
ta  if  fuch  creditors  choofe  to  come  in  under  fuch  corn- 
km,  as  they  have  generally  done.  But  on  the  other 
d«  there  would  be  the  greatelt  inconvenience  and  a  plain 
9Et  in  the  law  if  fuch  commiiGons  could  not  be  fued 
.  Snppofe  the  cafe  of  two  partners,  one  an  infant  or 
aatk  and  the  other  a  bankrupt,  the  creditors  would  be 
bout  remedy  under  the  (latutes  of  bankrupt  if  fuch  a 
imiflion  could  not  be  fued  out,  for  an  infant  or  a  lu- 
ic(ii)  cannot  be  a  bankrupt.  Suppofe  two  are  jointly 
nd  In  a  bond,  one  a  trader  and  the  other  not,  the  trader 
mnes  a  bankrupt  -,  there  likewife  the  obligee  would  be 
hottt  remedy  under  the  (latutes  of  bankrupt,    if  the 

plaintiff's 

r)  In  the  inflance  of  P.  CratvfirJ,  before  alluded  to,  his  partner  Jvtm 
w/urJ  was  a  lonaiic,  and  fo  found  on  a  commiOlon  of  lunacy  thr^ 
kL»  afcer  F^  CfVffurd  wat  declared  a  banVxupu 
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1 744«    plaintiflTsdo^irine  wereto  preTail,and  the  offender wmi! 

^'^'"v^*-^  cape  unpuniflied.     He  would  not  perhaps  be  quite  wit 

CiisPB    remedy  at  law,  for  he  might  outlaw  the  bankrupt: 

Pejlmtt.  ^^^^  would  be  a  very  tedious  and  ezpenCve  method,  wb 

'  the  ftatutes  of  bankrupt  were  plainly  intended  to  pv 

creditors  of  the  bankrupt  relieif  in  a  cheap  and  eipedi 

way.    The  only  anfwer  that  I  can  think  of  that  c 

fiTcn  to  any  of  theie  arguments  is,  that  a  commiffioo 
e  taken  out  againft  the  bankrupt  by  a  feparate  en 
on  his  feparate  debt,  and  then  his  joint  crcditon 
come  in  ir  they  picafe  under  this  comihiffloo  and  ooa 
juQice  will  be  dene.  This  looks  plauGUy  9  but  wbci 
fidered  it  is  no  anfwer ;  for  many  cafes  may  happen  1 
a  partner  bankrupt  may  have  no  feparate  czediloi 
none  of  the  value  preicribed  by  the  ftatutes,  and 
there  will  plainly  be  a  defed  of  juftice  unlefs  a  oon 
on  may  be  taken  out  upon  the  petition  of  a  joiat  end 

For  thefe  reafons  we  are  of  opinion  that  the  p 
commii&on  was  rightly  fued  out.  Whether  or  not  it 
appear  by  the  petition  that  the  bankrupt's  (hare  01 
joint  debt  alone  aox)unts  to  100/.  {a\  or  whether  the  f 
joint  debt  muft  be  conGdered  as  the  bankrupt's  debt, 
not  ncceflary  now  for  us  to  determine,  becaufe  tha 
but  three  partners  in  the  prefent  cafe,  and  as  the 
proved  is  426/.)  his  third  part  plainly,  amounts  to  i 
100/  Nor  do  we  determine  at  all  in  what  mannei 
tfftSts  (hall  be  mar(hailed  upon  fuch  commi(Son,  tha 
ing  the  proper  bufinefs  of  the  Court  of  Chapcery 
H^hich.  w^  have  nothing  tp  do. 

All  that  we  determine  is  that  a  (epasato  commiffioo 
be  fued  out  againft  a  partner  (hj^  who  is  a  bankcopt,' 
the  petition  of  a  joint  creditor ;  the  confeqnence  of  1 
IS9  that  a  vcrdid  mod  be  entered  up  for  th^  ddcndai 
cording  ^o  the  rule  (f)." 

• 

(«)  It  w  00I7  ibted  lu  the  petuiop  oa  whith  B.  IiewM.mm4t 
a  bankrupt, y«i/.  472,  that  the  joint  debt  due  from  H.BtwdtM 
partner  amounted  to  "  100/.  and  upwards. *' 

(h)  But  a  commilHon  of  bankrupt  cannot  be  fued  out  sgvnft  t« 
^hrec,  partners :  AlUn  v.  Doxvns,  id,  25  G*».  3.  B.  R. 

(tf)   Vid.  Fax  V.  Hunbury,  Cotvp,  449.     . 
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«744- 
LiAM'BuLLYTHORPE  againji  Eli  AS  Turner,  ^'^^'^' 

May  7th. 
A  declarati- 

n<EVIN  for  taking  the  plaintifT^s  goods  at  the  parifli  on  •"  fcp'c- 
mi  Mary  U  Bow  in  the  ward  oiChap  in  London.      J'/^/^o^'not 

fpecify   the 

defendant  pnycd  Judgment  of  the  deglarathn^  be- place  where 
bc^  cook  the  faid  goods  and  chattels  in  the  parifh  oi^^^  Z^^^^ 
Martin  Ludgate  Hvitbout  in  the  ward  of  Farr'wgdon  ^^^^^^ 
U  in  Lsndtm  in  a  certain  dwelling-houfe  there  called  defendant 
^biti  Svfiytf  without  this  that  he  took  then:i  at  the  do  not  de- 


,  he  avoMred  taking  them  in  the  parifli  of  Saint  Mar — a  pica  of 
i4gate  Huithout  in  the  faid  ward  of  Farringdon  without^  5^**'  '•"  ^"* 
Ce  the  plaintiff  before  the  time  when  &c,,  to  wit,  ^^^  j"  ^ar 
ree 'quarters  of  a  year  ending  on  the  feaft  of  the  though  it 
uiatson  Sec.  1 739,  and  from  thence  continually  until  pny  yW^r 
ime  when   &c.,  enjoyed    a  certain  mciTuage  ^^' 27iar^io!!^ 
:  in  the  Strand  ftc.  under  a  demife  thereof  to  him_Ii7''thr 
bj  the  defendant  at  the  yearly  rent  of  50/.  payable  piaimifr  m 
sriy  &c.,  and  laA  lor.  for  one  quarter  ending  at^»»  rcpiica- 
id  fcaft  of  the  Annunciation  &c  were  due,  whereof  ^'^^^^J^  "°* 
^odant  afterwards  and  before  the  (aid  time  when  f^^^c  mat- 
Ml  the  26th  of  March    1 7 39  received  50/.   parcel  ter  contain* 
rfi  ^nd  10/.  refidue  were  and  Hill  are  unpaid  &c.  <^^  »n  the 
the  plaintiff  within  thirty  days  before  the  faid  timefj^?^"* 
&c,  to  wit  on  the  24th  of  March  1738  fraudulently  properly, 
landeftinely  conveyed  away  the  faid  goods  from  the  the  dcfen- 
lemifed  premifcs  to  the  faid  dwelling-houfe  in  thej*"'"^"^. 
Vi(k  of  Saint  Martin  Ludgate  5cc.  to  prcvcat  the  _1",\"  r^/Jl 
lant  diftraining  the  fame  for  the  faid  rent ;   and  be-  vin  the  dc- 
the  faid  10/.  were  in  arrear  and  unpaid  at  the  timefendant 
&c.  the  defendant  well  avows  taking  the  faid  ^oods  p!«*<|^<J  ff- 
udulently  and  clandeftinely  conveyed  away  and  found  f^oand '** 
I  faid  dwelling-houfe  in  the  p^riib  of  Saint  Martin  iyowcd 
iti  &c.,  within  thirty  days  &c.,  for  and  in  the  name  "kinp  the 
liarefs  for  the  faid  rent  &c.  '  ^r^*  *?  ^ 

y.     place  in 
*>  "^  queition, 
r  they  l)ad  Wen  fraudulently  coayeyed  within  thirty  dtyi  &c.  from  the  dc^ 
iremifet,  at  a  diftrefi  ?<»r  rent .  the   plaintiff  in  hii  plea  in  bar  travelled  the 
r,  and  took  no  notice  of  the  pica ;  and  it  wa«  hdden  ill  on  detnurtrr,  the  avowry 
D  (lie  nature  of  a  fuggelUon  to  eotirle  the  party  to  4  rcturu  Q^  \)^t  ^aSocUi^^ 


!»  JLfj.  and  Bull  N.  P.  SS'  ^'  C. 
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1744         The  plaintiff  in  his  replicatkm  faid  that  thedefendnt    [> 

^"f^^y^^  ought  not  to  avow  5rc.,  becaufe  he  (the  |daiiraff)at  vf 

Bnx.LT.    ^^^  before  or  (ince  the  faid  feaft  daf  and  witUo  titttf 

mj^     days  &c.  did  not  fraudulently  and  clandeftiDeiy  cooicf 

Td&ncr.  away  the  faid  goods  &c.  in  manner  and  form  as  tnedefea* 

dant  in  his  plea  alledged ;  and  of  this  he  put  bimfclf  opn 

.the  country. 

r 

To  this  the  defendant  demurredi  and  prayed  judgnent 
and  a  return  of  the  goods,  together  with  bis  dam^iti  and 
eofts ;  and  for  caufes  of  demurrer  faid  that  the  plaindf 
bad  concluded  his  faid  plea  by  putting  bimfelf  upon  the 
country,  whereas  he  ought  to  hare  concluded  it  by  prayni 
that  the  matter  therein  contained  might  be  inquired  of  by  the 
country ;  and  alfo  for  that  the  faid  plea  was  uncertaioi  ittl 
put  a  matter  in  ifiue  which  was  not  ifliiaUe  fcc. 

This  cafe  was  argued  at  three  diflSsrent  times,  Maj  tjjk 
1740;  May  2oih  1742;  and  June  15th  1743;  andoi 
this  day  the  opinion  of  the  Coart  was  deliTered,  n'U» 
lows,  by 

fTilUs  Lord  Chief  Juflice.  <'  Objeaions  in  this  cafe 
have  been  taken  to  the  declaration,  the  plea,  and  theie* 
plication, 

r(l.  The  declaration  is  certainly  not  good  beciafe  k 
does  not  fet  forth  the  place  in  which  the  goods  weretakOH 
which  it  ought  to  have  done,  that  the  defendant  might 
know  with  certainty  to  what  he  is  to  anfwer }  and  tbofr 
fore  if  the  defendant  had  demurred,  judgment  in  dncf 
mud  have  been  given  agninil  the  plaintiff  and  a  setoniof 
the  goods  awarded  *,  as  was  holden  in  the  cafe  of  tfarif^ 
Saviie^  Cro,  Eli%.  896,  and  Moon  678 ;  in  the  cafe  d 
Read  v.  Hanvkiy  H&b.  16 ;  and  in  an  old  cafe  there  cited 
35  Hen.  6.  fo.  40.  But  it  is  faid  there,  and  to  be  fee 
the  law  is,  that  if  the  defendant  plead  over,  this  defeft  il 
cured  (a).  This  objection  therefore  will  not  hoM  in  the 
prefent  cafe,  becaufe  the  defendant  has  not  denoncd 
but  pleaded  over. 

fa)  80  anjdcfrtSl,  arifing  £roiu  tbe  onceruiiity  of  the  goods  menuoad 
in  the  declarataoti,  is  cured  by  the  cLfcndaot's  avowing.  Btrm  v.  MtOmn^ 
Caf.  Ump,  Harito.  II9  \  %  Sir,  1015 «  ^^  ^*^  ^'  ^-  55 :  Vid  JCflajftl" 
^.  NeifoH^  7.  1  G.  1.  B.  R.  <^  Bm.  Mr.  n\,  «^  «d.  cited  and  rdicd  «■ 
by  L.ordHariwickf\  Ret>.  tnn^.  Hot^.  \^\  Axi-Wtoi^^cnHsw^^taiis 
o£  MQFt  N.  a^f/ow,  il».  i'''*  «^  ^*3*  n^^^>*  wwj^r^ 
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tidDjr,  The  plea  of  the  defendant  is  certainly  good,  and     1744. 
le  icplication  of  the  plaintiff  undoubtedly  bad  4  becaufe  v.«xyx^ 
t  has  fiud  nothing  to  the  plea,  but  has  traverfed  the    Bullt* 
mwtf  which  is  not  trayerfable,  but  is  only  in  the  nature   tvoya 
F  ft  fi^seftioB  in  order  to  have  a  return  of  the  ^ods*        roKvmi 


That  llus  was  a  bad  traverfe  was  agreed  in  the  cafe  of 
EdEr  V.  Fe§ij  Salk  93,  and  Cant  139;  in  an  anonymous 
£e  8tM.  94 ;  and  in  another  anonymous  cafe  i  Fentr. 
17,  and  in  many  other  books,  and  was  not  denied  by  the 
mafel  for  the  plaintiff;  and  therefore  judgment  muft  be 
w  die  di^endant  for  the  defed  in  the  plaintiff's  re- 
lieation. 

But  the  only  quelUon  is,  what  judgment  the  plaintiff 
I  entitled  to.  The  defendant  infifts  that  he  is  entitled  to  a 
l^gment  in  chief.  The  plaintiff  fays  that  at  mod  he  is 
ilj  entitled  to  a  judgment  in  abatement,  but  infiils  that 
be  fait  is  difcontinued  by  the  defendant's  derriurrmg  to 
le.  plaintiff's  re[^]cation,  and  th;it  therefore  the  Court 
in  only  give  judgment  that  the  fuit  be  difcontinued« 

To  (hew  that  at  mod  there  can  only  be  a  judgment  in 
batiement,  the  plaintiff  infifted  on  two  things ; 

ift.  That  the  defendant's  plea  is  only  a  plea  in  abate- 
lent. 

-adlj,  That  if  it  were  a  plea  in  bar,  yet  that  it  is  only 
leaded  in  abatement ;  and  as  a  man  may  pray  a  lefs 
Nkpnent  than  he  is  entitled  to,  the  Court  can  only  give 
ioE  jfidgment  as  is  prayed,  the  Court  in  this  ca(e  can 
sir  give  judgment  in  abatement.  To  (hew  that  a  matter^ 
I  bw  may  be  pleaded  either  in  bar  or  abatement,  was' 
iied  the  cafe  of  Stubtins  v.  Bird^  2  Mod.  63,  64.  and 
iveral  other  cafes ;  and  this  point  was  not  controverted 
f  the  oounfel  on  the  other  iide.  But  it  was  infilled  by 
•em  that  this  is  a  plea  in  bar,  and  that  it  is  pleaded  in 
ar  and  not  in  abatement. 

And  we  are  all  of  that  opinion. 

Firfty  We  are  of  opinion  that  the  plea  of  cepit  an  alio 
ICO  ia  a  plea  in  bar,  lor  the  following  reafons  ^ 


K 
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i  744.        ift,  Becaufe  the  place  (a)  in  replerin  ii  of  the  eflenct  of 
^^^'>^*^  the  adio!i»  otherwife  a  defendant  in  replevin  could  not 
9c7LLr.   ^^fniif  fof  ^ant  of  a  certain  place  in  the  dedaiatioiii 
mgaiafi    which,  36  I  haTC  {hcvifti  bcforC)  he  certainly  taMj'\  nor 
Tu&NBR.  can  he  avow  in  any  other  place,  without  denjung  ik 
place  laid  in  the  declaration.     And  it  is  for  thu  rcafai 
that,  though  a  plaintiff  may  bring  t  new  replcrin  for  tak- 
ing in  another  place^  he  eanpot  briiig  one  for  taking  m 
the  fame  pUce ;  and  fo^  if  he  b6  nonfiiit  in  repleria,  and 
afterwards  bring  a  writ  of  fecond  deliverance,  he  cannot 
declare  in  a  di^rent  place  or  Till  from  what  he  laid  in  \m 
firft  declaration  s  and  fo  it  is  holden  in  Bro.  Air.  *^  Setmi 
Deliverance^*  pi,  5. 

idly,  It  has  been  holden  that  in  a  plea  in  abatement 

Iron  cannot  objed  to  any  defe£l  id  the  declaration ;  and  6 
8  the  cafe  of  Hafirop  w.  Haftin^s^  Sali.  212. 

3dly,  Upon  enquiring  df  the  officers  both  in  this  Comt 
and  in  the  King's  Behch,  an  affidavit  i$  never  made  of 
the  truth  of  this  plea,  as  is  required  in  pleas  in  abatWMt 
by  the  flat.  4  St  $  Anne  ^.  id.  Nor  are  defimdanls  dk^ 
liged  to  put  in  fuch  pleas  within  the  firft  four  daye  of  tbo 
term,  as  t)]ca8  in  abatement  muft  be  put  in  by  the  ooorfe 
6f  the  Court. 

4thly,  It  appears  by  the  manner  of  pleading  thefe  pleaii 
and  the  judgment  given  upon  them,  that  they  have  ahrayi 
been  confldered  as  pleas  in  bar.  So  it  appears  by  Bm 
Abr.  ««  Replication*^  pL  I.  RaJI.  £ntr.  555,  pL  4,  5,  and 
6;  556,  pi.  7;  Thompf.  Entr.  ZT^^ypl-  it;  Cliffs EtOr. 
644 ;  and  in  many  other  books  wKlch  it  would  be  toe 
tedious  to  mention  ;  in  all  of  which  the  prayer  is  that  tke 
declaration  may  be  quafhed.  There  are  indeed  three 
entries  in  Rafl,  554,  which  are  different.  The  firft  prays 
judgment  of  the  writ  and  declaration ;  the  two  other  jodg- 
ment  of  the  writ,  and  that  the  writ  may  be  quafhed.  Bit 
thefe  prove  nothing,  becaufe  as  1  have  already  (hewn  a 
plea  in  b«ir  may  be  pleaded  in  abatement.  But  the  othen 
prove  very  (Irongly  that  it  is  a  plea  in  bar,  becaufe  apfea 
in  abatement  cannot  be  pleaded  in  bar.  It  was  indeed  bkl 
that  this  prayer  of  a  judgment,  that  the  declaration  mkht 
be  quiiflied,  was  not  a  prayer  of  a  judgment  in  chief,  hot 
Only  of  a  judgment  in  abatement;  and  the  cafe  otCrf^ 
v.  Biifo/i^  as  reported  in  6  Mod.  1 03,  and /W*s  cafe  m 

Xs& 

V«^  \  id.  VVaU«*  'i,  K«Tf>{,  \  fVif  354. 
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i^»  93»  and  Cartb.  139,  feem  to  countenance  this  opi-     1744. 
liioo.    JSut  it  is  contrary  to  all  the  other  cafes  and  a  muU  ^^^^^^^^^"^ 
titade  of  precedents^   which  I  (hall  mention  by  and  by    ^^^^^' 

l^¥*>l.r-^  THORP* 

vhen  I  come  to  that  pomt.  -^ 

LaflJy,    this  cannot  be  a  plea  in  abatement,   becaufe  Tuansr, 
whoerer  pleads  a  plea  in  abatement  muft  (hew  that  the 

eintiflF^an  have  a  better  writ:    whereas  he  can  have  no 
ter  writ  in  the  prefent  cafe ;  for  it  is  in  the  ufual  form» 
IS  appears  by  the  Regifter  fo.  8 1  ( s^nd  GlanvilU  di  legiiuSf 

/.  12.  C.  12* 

As  to  the  fecond  point,  that  this  though  a  plea  in  bar  is 
pleaded  only  in  abatement  faj  in  the  prefent  cafe,  be- 
caufe  it  begins  with  praying  judgment  of  the  declaration^ 
and  concludes  in  the  fame  manner.  There  are  (as  I  have 
dready  faid)  but  two  cafes  that  feem  to  favor  this  opinion, 
bat  there  is  a  multitude  of  precedents  which  are  otherwife 
ia  cafes  of  demurrers  to  the  declaration,  where  the  judg- 
ment muft  be  in  chiefs  for  there  cannot  he  a  demurrer  in 
tiatimintf  as  was  holden  in  the  cafe  of  Dominique  r. 
Davinant^  Salk.  220.  fbj.  I  (hall  only  mention  fome 
few  of  thefe  precedents.  Co.  Entr.  3.  ^ ;  1 22.  a ;  Coryton 
r.Lmiehye;  1  Saund.  114;  Ben/o/t  v.  tVelby^  ib.  150; 
Wood^*  LongueviU^  ib.  278;  Sacheverellv.  Froggatt^  ib* 
361  i  Pinkney  v.  Tie  Inhabitants  of  the  Eafl  Hundred  of 
ibi  County  of  Rutland^  ib.  3  74 .-  and  as  Saunders  was  fo  very 
learned  a  man  and  fo  well  (killed  in  pleading,  I  think  I 
need  not  mention  any  other  authorities  after  him.  But 
the  fame  point  was  folemnly  determined  in  the  cafe  of 
^fehnfon  v.  Altham  both  in  this  Court  and  the  Court  of 
King's  Bench  which  came  before  that  Court  upon  a  writ 
of  error,  and  was  there  determined  M.  1 2  An.  (c.) 

There 

(*)  V  matter,  that  ought  to  be  pleaded  in  abatement,  be  pleaded  is 
W,  it  in  bad.  Wbiu  ▼.  WdUt,  %  IVilf.  87. 

(h)  Vid.  Rajmtr  ?.  /»#iit/#r,  £.  16  C.  a.  C.  B.  fu^,  4IO. 

^^y  This  cafe  is  not  dearly  reported  in  10  M^d  19a,  310,  though  it 
aypcan  there  that  the  judgment  of  the  Court  of  Common  Pleas  wa» 
jbmcd  on  error. — It  was  an  adion  againll  an  attorney  in  the  Court  of 
Coosmon  Pleas,  who  pleaded  that  there  was  no  bill ;  and  he  prayed 
*■  jodgmeot  of  tlie  declaration  aforefaid  and  that  the  faid  declaration 
fcould  be  qaaflied.*'  The  Court  of  Comnton  Pleas  j^ave  fnal  juJ^meNt 
•emioft  the  defendant;  and  upon  a  writ  of  error  brought  in  the  King'h 
Bench,  the  queftion  was  whether  fttch  plea  with  the  conduGon  were  ui 
bar  w  in  abatement  only,  and  fo  whether  the  judj^ent  below  (boofd 
kate  been  final,  or  only  quod  refpuodcac  oufter.  MS.  coll.  IVUleM  Chi«f 
Jaftict. 
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*T  744*     ,  There  remains  now  but  one  point  to  be  confideredi  wfte* 

«- — ^ ther  this  be  a  dircountenancr  or  not}  ind  the  ieafoni Ibff 

BuLLT-    it  ^ere  two ;  ' 

THOKPE 

^v&'h£ft.  ^  ift«  That  the  defendant  by  his  demurMr  prtyii  V^ 
fhent  m  chief,  whereas  by  his  plea  fafc  has  only  pnj^t 
judgment  in  abatement ;  and  if  tbi^  Wert  fo,  pfbbaMf  tk 
pUrntifF  wcmid  be  in  the  riftht.  Bot,  as  I  ba^*alitiiif 
fiiewn  that  this  ptea  is  pleaded  in  bar»  alfd  tb^t  tWe  deiea^ 
smt  has  there  prayed  judgment  in  chief,  there  it  liicadai 
this  part  of  the  obje£iion. 

I  .  :.       .  ..  1, 

idiy,  But  the  principal  reafon  was,  that  as  the  plaintif 
in  his  replication  has  given  no  anfwer  to  the  plea,  the  d^ 
fendant  (hould  have  taken  judgment  on  nil  didt,  andtiiat 
by  demurring  to  a  void  replication  be  has  difcontinned  dbe 
action.  And  of  this  opinion  Lord  Chief  Juftice  Holt 
feemed  to  be  in  the  cafe  of  Ha/e  v.  Fcoti  but  the  otber 
three  Judges  held  the  contrary,  and  Hol^B  c^inion  knm 
to  have  been  founded  on  Herlakendetft  cafe,  4  C0.  6h% 
which  is  certainly  not  law.  That  was  an  a£tion  of  trefpab 
for  entering  the  plaintiff's  clofe,  and  txmimitting  ferenl 
trefpaffes,  and  the  defendant  in  his  plea  omitted  giving  m 
anfwer  to  one  of  them,  to  which  the  plaintiff  demunroli 
ahd  it  was  holden  to  be  a  difcontinaance-  Bat  in  thccife 
Mi  Hftgkfj  V.  Philips ^  iTel^.  38.  which. was  dctiafiwnJ 
both  in  the  Common  Pleas  and  on  a  writ  of  ersor  in.iN 
King's  Bench,  it  was  bolden  that  where  a  fd[efendant|iaip, 
in  41  plea,  though  a  defe£^ive  one,  the  plaintiff  may dcaHr 
to  it  without  di(continuing  bisfuit,  and  is  not  obfigedto 
enter  up  judgment  on  nil  dicit.  The  fame  was  alfo  deter- 
mined in  the  cafe  of  Sir  J.  Thornel  v.  Lajfeb^  Cn.  Jsc^ 
27 1  which  being  a  cafe  almoft  dire^y  contrary  to  HerU* 
kendtns  cafe,  I  will  (liortly  (late  it.  It  was  an  afiion  of 
trcfpafs  for  entering  the  plaintiff's  clofe,  and  Committing 
fcveral  trcfpafles  there  with  horfes  cows  and  oxen,  the  de- 
fendant juilified  putting  in  two  horfes  under  a  right  of 
cummon,  but  laid  nothing  as  to  the  oxen  and  cowsi  the 
plaintiff  demurred,  and  judgment  was  given  for  him* 

And  as  thefe  cafes  are  both  fubfcijuent  to  Herlahendnf^tA 
aodthciefgre  of  greater  authority,  fo  the  reafon  of  the  cafe  ii 

plaiolf 
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z\n\j  with  thufe  fubfequent  refolutions;  for  it  is  abfurcl  to    174.4. 

y,  that   ihe  deffUhnt  can  difcontinue  the  piaintiflF's  ^Qi'xonK.,,^^^^^^..^^ 

f  putting  in  ia  dtTedive  plea.    If  the  plaintiflT  indeed  in  his 

plication  omit  to  reply,  to  part  of  the  defendant's  plea,  he    ^''■^"^^- 

av  diftiontihiie  his  own  fuit.     But  it  is  abfurd  to  fay  that     mgmhfi 

e  defeadant  can  do  it,  and  yet  according:  to  this  doiSrine,   T«»w«t. 

Mr  can  the  plaintiff  avoid  it  if  the  defendant  put  in  a  de^* 

ftiw  plea?  If  he  demur,  it  is  faid  he  difconrlnues  his  own 

iff    lor   he  ousrht  to  have  entered  up  judgment   by  nit 

sil*  Confidering  it  as  no  plea  at  all;  but  this,  I  think,  is  d 

■ftice  that  ought   not  to   be  encourage<l ;  for  it  is  favihg 

It  the  plaiiitiff  may  judge  for  himfelf,  without  fubmiiting    . 

I  cafe  to  the  judgment  of  the  Court.     If  indeed  there 

^re  no  plea  at  all,  the  plaintiff  might  enter  up  fuch  judg- 

PM:  but  if  thei-e  be  in  fad  a  pltd,  though  a  defedive  one, 

hink  that  in  all  cafes  he  ought  to  pray  the  opinion  of  the 

mvx,  which   he  can  do  no  otherwife  than  by  demurring, 

d  not  to  judge  for  himfelf  (rt). 

C7pon  the  whole  we  are  of  opinion  that  the  defendant  in 
'  prefent  cafe  is  entailed  to  one  of  the  two  following  judg- 
■ts;  either  that  the  declaration  fliall  be  qnafhed,  and  that 
tfcfendant  (hall  go  without  day,  and  that  he  (hall  have  a 
liroof  the  floods,  and  alfo  that  he  (hall  recover  htscofts; 
iiilhiiform,  that  the  plaintiff  take  nothing  by  his  writ, 
i  Ihat  the  defendant  may  go  without  day,  and  that  he 
^^have  a  return,  &c.  and  co(h,  as  before^  The  fiift  of 
^  judgments  is  warranted  by  a  precedent  in  i  TownfcfKTr 
f  $f  Judgmentft  fo.  274 ;  and  the  other  by  feveral  prece* 
t«  inCbi/j  Entries, 

***—•«  But  my  Brother  braper  dcfiring  time  to  Confider 
^fcat  mantier  he  (hould  enter  up  his  judgment,  we  gave 
what  time  he  pleafed,  only  dirt6llng  him  to  acquaint 
irt  bfcfore  he  entered  up  his  judgment  in  what  manner 
■Meodcd  to  eater  it  up.     And 

^^e^fifr  Serjt.  after  a  long  confideration  moved  the  Court 
adv^  8th  1744)  to  enter  up  judgment  for  the  defen« 
after  feveral  continuances,  in  the  following  manner; 

^OPIim  qai  t^m  v.  Carter,  i  D.^E.  46:  ;  aod  TbeUmg^n  t.  ^«r7^, 

I  I  "  u 


4^ 
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1744- 


BULLT- 
T«0«fK 


'<  It  Teems  to  the  juftices  that  the  plea  of  the  pbiatif 
above  in  reply  pleaded  is  not  good,  therefore  it  is  confiden 
that  the  plaintiflF  takes  nothing  by  his  writ,  bat  thai  he  kt 
in  mercy  for  his  falfe  claim  thereof  and  thai  the  deiciiM 
-B-^-  t9  thereof  without  day,  and  that  he  have  a  i^tum  of  tip 
TuMBi.  goods  and  chattels,  and  in  what  manner  &c  let  the  flieii 
make  known  h<|re;  and  hereupon  the  fatd  defendant  aocsrf* 
ing  to  the  form  of  the  (btote  &c  alfo  prays  a  writ  of  Hi^ 
Lord  the  King  to  inquire  of  damages  &c;  and  it  isgnuM 
to  him  returnable  here  at  the  fame  time  Arc;**  which  jr^ 
ment,  he  faid,  was  agreeable  to  the  precedents  io  2 
Judgmnts  («),  title  **  Replevin,  and  Co^  EnSr.  589. «;  f^j 

m ;  595-  ^\  ««<•  59^  *• 

And  it  was  ordered    by  the  Court  that  the  y 
fliould  be  fo  entered  up.** 

(#)  P.  to$. 


E.  t^  G.  t. 

Monday, 
Majr  7tli. 


Atkinson  agmnft  Settree. 

[E.  16  Gbo.  s.    Rol.  66  J  ] 


If  A.  be  il-  THHIS  was  a  fpecial  adion  on  the  cafe.     The  firft 
legally  ar-     X     ftgted  that  on  the  nth  of  December  in  the  16th 
fofrdcbtf **c  at  Weftminfter  and  within  the  jurifdiaion  of  the 
a  promife    our  Lord  the  King  of  his  palace  of  Wejlmnfier  the  | 
th  ^i  Xx^^'^^  order  to  procure  the  payment  of  the  fura  of  7/.  18/. 
claimed  by  Catheflfie  GrimaUi  then  owed  him,  by  a  certain  writ 
B., inconfi-the  loth  of  December  in  the  fame  year  dufy  ijffited  mfi 

B'^rrical:  ^^"'"^  "f  ^'^^''^  ^^  ^^^  ''^"^  Lord  the  King  of  hU  pal 
ing  A.  out  Wejtmnfler  at  the  plaintiflfs  requeft,  and  direfted  tt^ 
?J^«ftody,  bearers  of  the  virge  of  the  houfehold  &c,  oflfcen  9id\ 
If  I^'bc  "^nifters  of  the  faid  court,  commanding  them  to  take  ttef 
ftated  in  a  Catherine  by  her  body  if  ihe  fliould  be  found  within  tkj 
ajainft  c""  rifdiftion  of  that  court,  and  have  her  at  the  then  neHi 
on  fuch  a  ^o  he  holdcn  on  Friday  the  1 7th  of  December  then  IC 
^iT^b'^-  ^"'^^^  *^^»  *"^  procured  the  faid  Catherine  to  be 
order  to  ob-^^  and  to  be  there  kept  and  detained  in  prifontel 
tair  j4iy.     afterwards  on  the  faid   nth  oi  December  in 

ment  of  the 

debt  from  A.,  procored  A.  to  be  arrefted  by  virtoe  of  a  cectais  writ  te  ^4^' 

iuch  a  court,  it  wiU  be  intended  after  verdia  that  the  arreft  was  kgtL 
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It  the  pInintiiF  a(  the  reqiieft  of  the  defendant  undertook    nAA, 
releafe  and  diTchar^e  the  faid  Catherine  from  her  faid  im».  .^  . — ■■ 
fonment   the  defendant   promifcd  to  pay  the  plaintiff  7/.  ArKtirfow 
f,  and  alfo  the  cods  and  charges  by  the  plaintiff  expended  J^^^^ 
that  fuity  with  an  averment  that  ihofe  cods  amounted  to 
^•4^.,  and  that  the  plaintiff  at  the  defendant's  requeft  dif- 
ftrfrd  the   faid   Catherine  from   her  faid    tmprtfonnrient. 
hiiv  WM  a  fccond  coun^in  the  declaration,  which^  though 
raried  from   the  fi  ft  in  fcveral  pariicukirs,  was  equally 
» to  the  otjeftion  afterwards  made  to  the  firft/   There 
balfo  a  third  count' for  money  had  and  received. 
•"    ■  •■ 

The  deftndant  pleaded  the  general  HTiie,  and  at  the  trial 

-  plaintiff  obtained  a  verdi£k  on  all  the  counts,  with  8/* 
r.  \d»  damages. 

^  motion  was  made  in  Michaelmai  term  1 743  in  arreft  of 
Micnt,  which  was  oppofed  this  day  by  Prime  King's 
|t.  and  IVynne  St.rjr.  and  fupported  by  Skimier  King's 
\t»  and  Draper  Serjt.  and  at  a  fubfequent  time 

The  rule  was  difcharged  [0). 

I i  2  NoRMAK 

|r  The  gronndt  of  the  ]adgnirat  jurifiiiCVion.    The  df  clararion  fttt  out 

kK  apprar  tn   Lord  Chief  luftice  \he  writ  duly  ilTucd,  conrnnainding  (he 

iar^  books:  trot  the  followifier  ac-  bearer  of  the  \ir^e  to  arred  the  pi N 

Lit  taken  from  Mr.  J.  Jtbmy^n  ty,   if    found  within  the  jiirirdt€)ion| 

.^'•SHamer  and  Draper  Serjcaots  md  there  to  deui-^  her,  Salk.  xaty  ft. 

ili  M  arrcil  of  judgment    Firf^,  It  And  the  cafe  fi^  Peactckv,  Rtfl  in  r 

Vat  appear  thit  any  plaint  war  Ic-  Sr*iiJ  74.  rehtcK  only  to  ctfet  deter* 

■ad  without  that  a  capias  ought  mined  in  the  infer-or  cour:  and  brought 

^'iffise.     atUy,  It  <^oe«>  not  appear  up  by  error.     The  cafe  oi  Randal  w, 

!%ecaiife  of  a£lioo  in  the  court  be*  Harwty  i*: iietter  reported  in  Falm  394. 

KMc  wiltuo  the  jurifdi£lion,  and  than  in  GtJb.  358.     If  the  pIaintiA'*s 

Ifcarreft  wax  ilUgal,  and  there  confent  were  nccrffary  to  releafe  CW- 

go  l^bod  confederation  to  fupport  maUi^  and  th;  officer  could  not  dif- 

i^MlUc.  tXti.jikr  1^09;  2  AftJ.  char^   her  without,  then  there  Is  a 

K^  J  l,t9,  %i ;  I  Sauwd.  74 ;  1  good  confidemtion  to  fupport  the  pro* 

^m.    1310.     iKi^  is  a  void  ar-  mifc.   They  argued  that  it  wa>  uot  ne- 

—  '  therefore  the  difcharge  is  no  cefTiiry  that  (he  arreft  and  detainer 
ion.  G§dh.  358.  (hould  be  legal  in  order  to  makea  good 
and  Wjnnt  Serjt^  ,  for  the  conftderntion:    and    for  that  parpule 

J  infiAeu  that  to  fupport  this  they  cited  j  Ril  Abr.  la.  //.  11  ^  i 

"*%  f&e  fapcrior  court  it  was  im-  R§L  Ahr.  19.  pi.  6  ;    IMm2i6  ;   Sir 

\X  vhethrr  or  oot  there  were  a  T.  Rajm.  104  ;  1  Rtl.   Ahr.  %y,  pi. 

f  aAion  io  the  inferior  court«  or  47.  Stf.  14.9.     Befides  thi^  is  after  a 

tmt  not  the  court  be!ow  uad  a  verdidt,  i:  having  been  preyed  lo  the 

fatUCiClloa 
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W^id^itf'  KoRMAN  againft  BeamoHT. 

Nov.   1 4th. 

i!fid!^'be-*^^  "  'T^IIEcaufe  was  tried  at  the  laft  Suffolk  affixes,  and  one* 
caore  one  of  ^  RuAord  Shepherd  was  fworn  upon  the  jury  who  gave 
tbejarymcna  verd)£l  for  the  PlaintiflF,  damages  i/.  It  was  an  adiooof 
t^rae^oiT  *^^fp^f'  quare  ctaufum  fregit ;  and  the  judge  certified  that  the 
the  nifipnastrerpafs  was  voluntary  and  malicious,  which  (hewed  pUioif 
P^*^^  that  he  was  not  difatisfied  (a)  with  the  verdid.  Bur  opoaia 
the^(neo%ffidavit  of  Sitphrd  himftlf  that  he  was  not  returned  tipfll 
A  perfoa  the  nifi  prius  panel,  and  that  he  anfwered  to  the  name  d 
who  was.     pilchard  Gf^tr  a  perfon  returned  on  the  panel,  we  had  madei 

Barnet  453. 
S.  C. 

&tkftctioii  of  Mr.  J  Mmy^  who  tried  tbe  file  aroTe  wiilin  the  JBrififidiai 

the  caufe,  that  the  arrcft  and  promife  aod  that  this  cafe  greatly  diffcrriliMI 

were  within  tbe  jurifdiction  of  the  Pa-  writs  of  error  on  jodgnientt  in  the  il^ 

hce  Court.    1  ^r^.  30.   If  a  iudgmeot  feriar  court  where  nothiiia  inll  be  m  • 

he  irrcgolAr  or  erroneous,  to  forbear  to  tended.    But  they  ordered  it  lo  bc^ 

foe  on  t  execution  is  a  good  confideratioo  ken  to  again;  aod  afterwardt  the  fl» 

to  fapport  an  ifTumpfit,  1  Jftl.  Mtp  tiff  had  judgment/*  M.  8.  ^^h 
49^;  Tclv.  1$;  I  r€nir  ito;  i  Lew.  3;         («)  But  it  hat  fioce  beta  boMcaWl 

I  Ltv.  t^t;  I  Si  J.  391;  Sir  T.  Rajm.  if  it  appear  00  the  trial  that  tbt  in( 

f  11;  Ptpb.  183;  I  Si  J.  89;  I  SaaaJ.  paf^wat  committed  after  BotioB,Mi 

119;  and  1  LJ.  Kaym,  79$.  the  jury  give  lef*  fbao  401.  daaafiH 

.    ^hf  Cnr%  inclined  to  Ctiink  that  if  the  Judge  i«  boood  uadcr  the  iatriil 

the  party  were  oader  an  illegal  arrcft  or  &  9  /F.  3.  r    1 1 .  /  4    to  ceiti^  llM 

impriibaiiKnt  tbe  promife  wan  not  good  the  trrfpais  was  wilful  and  maidBSS 

^1):  but  the  qoeftion  wa«  whether  M  in  order  to  entitle  the  plaiatiff  lalfc 

.thin  w^t  after  a  verdict  it  did  not  now  foil  coft».    Swiwmtrtnr,  7«rw/,X  !■• 

fufficiently  appear  that  the  writ  duly  if-  Gt$  3.  C.  B.;  and  Rrymlin.  Eimmk, 

*  faed  below  (a),  and  coofcquently  that  6  X>.  Of  £.  1 1. 


( I )  So  a  promife  to  pay,  in  con6deralioa  of  fbrhearing  to  fue  on  a  tetd  fa»    1 
rity,  i«  void,  Lltyd  v   Lee^  Sir  94;  and  (b  it  a  promife  to  revive  a  fecarity  wbl    • 
is  void  in  itV  creation,  C§ckjbtti  v.  Brmef/,  %  D,9  E.  7^3  ■    See  aUb  Imkff*    i 
H^iiJham,  Cr$.  Elm.  lotf.     Rat  in  Brnll  v.  Stm^ard^  1  fF'iif  tSS«  ia  Ui  acte 
for  an  efo  pe  on  mefne  procefs  out  of  an  inferior  court  againft  the  ttailif',  iinB    ' 
holuco  that  the  defendant  could  not  take  advantage  of  aby  error  in  tbe  pwdi    . 
below,  nf  which  the  defendant  below  might  have  availed  himfelf.   And  in  MJif 
v.  Dmellj  and  another,  t  O.  9f  E.  ity  ^  in  an  action  00  tbe  cafe  fer  icftaitf 
a  debtor  taking  open  mefue  proceH  faed  out  of  the  Palace  Court,  it  #atdfcilli 
that  it  was  not  a  fnfficxent  ground  to  arrcft  the  jorfgmeot,  that  it  waa  ■aCaliP' 
that  the  caolc  of  action  in  the  inferior  court  arofe  within  the  JniiBfctfcnt  * 
ih'it  it  was  not  alleged  that  the  party  t>eIow  did  ool  appear  at  the  icmiatf  ^ 
writ.-^See  however  1  RtL  Jihr.  809.  (F),  pi.  3;  aod  a  M»i.  tyy.    , 

(i)  It  WAS  tzpccUly  flated  io  the  declaration  that  the  mtrii  iulj  ifaii^L 
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le  fiifi  (tf)  for  a  new  trial,  and  a  rule  againft  Shepherd  to    1 744. 
!w  eaufe  why  an  attachment  (b)  (hould  not  go  againft  him/*  ^^^•^ 
he  knew  that  he  was  not  returned  and  yet  fuflfered  himfelf  ^^^^^^ 
be  fworn  on  the  jury,  and  as  it  looked  like  a  trick  in  him    s^^h^ft 
order  to  fci  afide  the  verdid  if  it  ihould  be  given  againft  Biamomt. 
friend. 

And  now  Prime  Serjt.  (hewed  catire  againft  the  rule ;  and 
L#»/f  Serjt.  (hewed  caufe  for  Shepherd, 
Firhme  Serjt.  infifted  that  the  Court  could  take  no  notice  cf 
r  thing  but  what  appeared  on  the  record ;  and  that  as  all 
leared  to  be  right  on  the  record,  the  Court  could  not  take 
ioe  of  any  thing  that  appeared  in  the  affidavits.     And  he 
^d  a  cafe  of  Bowman  v.  Crowie  in  B.  -R.,  where  the  defen- 
IC  pdid  24/.  10/.  in  court,  upon  which  a  rule  was  obtained 
ording  to  the  courfe  of  that  court  that  it  (hould  be  (truck 
of  the  declaration,  but  it  fcems  it  is  never  fti  uck  out :  but 
rule  is  produced  at  the  trial,  and  then  if  the  jury  do  not 
e  more  damages  for  the  plaintiflF  than  the  money  which  is 
1  io^  the  verdid  is  always  given  for  the  defendant:  but  if 
jary  are  of  opinion  to  (ind  more,  they  only  give  a  verdifi 
-the  overplus.     But  in  that  cafe  though  the  plaintiflF  had 
BD  the  money  out  of  court,  yet  the  rule  not  being  produced 
he  trial  the  jury  gave  a  verdiS  for  the  plainiUF  for  24/. 
'•  6d.  in  which  the  24/.  10/.  was  agreed  to  be  included: 
PHme  faid  that  upon  a  motion  in  S.  R,  for  the  defendant 
icr  that  the  plaintiflF  (hould  refund  the  24/.  ip/.  or  that 
ferdid  might  be  amended,  the  Court  faid  the^  could  not 
out  of  the  record,  and  therefore  gave  the  defendant  no 
^.    He  in(i(led  likewife  that  this  objedion  was  only  matter 
challenge  and 'could  not  be  taken  advantage  of  after  the 
lid;  and  alfo  that  this  was  cured  by  the  (latute  32  Hen, 
•  30.^  I.  (r).     And  as  it  appeared  that  this  was  not  a 
lift  againft  evidence,  biit  plainly  to  thefatisfadion  of  the 
tfif  be  hoped  that  the  Court  would  not  ftrain  a  point  to 
ifide  this  yerdid* 

Qto  WMmtflmfy  OSther  t4th,  in  indifferent  meo,  io  noy  of  the  King^t 

Bc  term.  court»  of  record,  then  the  jodicc  or 

la  ihc  ctfc  of  tVatr  ▼.  Brmnr^  juaices  by   whom  Judgtncnf  thereof 

IBm,  779  firvcnl  of  tbe  jury  were  ooghi  to  bc  given  lliall  proceed  and  gi^^ 

lad  inipriibped  for  mifcondDct.  todg roent  in  tKr  fvrae,**  Dotwithf^aodi- 

Wktcb  cpact*  that  **  if  any  iifpe  ir.g  aoy  mifpUading,  0ec. 
ii  I7  tbe  ottli  of  tweJTc  or  more 

Leeds 


what  be  did  by  defigg;  To  ifae  rule  was  diCchar 
him. 

Bestit  Scrji.  for  the  rule  infiftrd  thai  the  (lata 
did  not  at  a1)  afftEt  this  care;  and  leVicd  very 
flatute  3  Gn.  a.  e.  25.  (a),  which  fayi  that  tw 
who  are  reiumed  (hall  be  fworn,  and  (hjt  the] 
caure.  And  he  cited  the  cafe  of  Pinei  v.  N«rti, 
302.  Miei.  8  Car.  1.  where  upon  error  from ; 
B-  C,  the  error  afligned  wsi  that  but  23  wen 
the  venire,  and  the  habeas  corpora  was  awarded 
23  and  one  Lambtrt,  and  eleven  and  Lumbert  wi 
found  for  the  plaintiff;  and  the  whole  Court  I 
was  ill  and  not  helped  hy  any  ftatuie,  becaufe  0 
who  was  not  reiurned  by  the  Iheriff,  and  they 
judgment. 

We  weri  a\l»f  t^ntm  that  the  llatute  32  fli 
titend  to  (he  prcfent  cafe,  nor  to  any  nii(hki 
procefi ;  for  it  it  dtd,  (here  had  been  no  occafM 
the  (fattulo  21.  "Jk.  I.  e.  13.  (i^;  the  words  of 


(a)  Tbe  cigblb  feaion  dinai  Ikeiifii  l»  lit  ptttL,  and  Uttj 

trc  te  lonri  to  the  vcitiire  facial  >  jia-  be  ihr  jury  M  Uj  ihi 

Qclof  not  IcTxhaa  4*  or  mote  th^  71  {i)  TbcrecoadMI 

juroit,  centiiniog  ibeir  chrifttu  aad  enlfb  thai  iw  jld|ti 

rurDime>,atldiiionia  ml  place*  ar4biKlc  or  revericil*'  bji  f«E 
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wife  ihew  that  the  prefeot  miftake  was  fuch  an  one  as     1 744* 
i  not  proper  to  be  remedied  ^  ~v~  -^ 

Norma* 

¥e  were  of  opinion  likewife  that  this  could  be  no  caufe  of  g/f^l^^. 
Ueoge.    It  could  not  be  a  challenge  to  the  array,  for  there 

no  objedion  to  the  array  ;  nor  to  the  poll,  for  there  was 
i^bjcdion  to  Richard  Geaiir  the  perfon  returned.    But  this 

ma  extrinitc  objeSion,  not  appearing  on  the  face  of  the 
•  A  challenge  to  a  juryman  fuppofes  him  capable  of 
wg  on  the  jury  if  the  objedion  be  anfwered :  but  Richard 
\tird  was  no  juryman  at  ail.  And  as  to  the  matter  not 
emriag  on  the  record,  we  faid  that  in  cafes  of  this  fore 
sretheobjedion  could  not  appear  on  the  record  we  always 
licced  of  affidavits ;  as  in  refped  to  a  mifl>ehaviour  of 

of  the  jury,  or  any  declaration  made  by  any  of  them  {a) 
tt  before  or  after  the  verdid  to  fliew  that  a  juryman  was 
:iaL     And  we  thought  that  the  ftatute  ai  Jac.  i.  r.   13. 

3  Geo.  a.  c.  25.  very  much  (Irengthened  the  plaintiff's 
sftion. 

Aj  brother  Ahney  faid  that  Blackmore*s  cafe,  8  Co.  1 56. 
nly  fliewed  that  this  was  a  miftake  not  amendable  even 
t-  YcrdtA. 

1 

Lnd  I  cited  the  cafe  of  Haffeit  v.  Paynct  Cro.  Eliz,  256. 
33  ^  34  ^^'^  ^'  ^'  ^here  on  an  attaint  it  appeared  that 
Gtmrgi  ElHnger  was  returned  on  the  venire,  but  otit 
§try  ElUngfT  was  named  in  the  habeas  corpora  and  returned 
thai  name  and  fworn  on  the  jury ;  and  it  was  holden  bj 
whole  Court  that  no  attaint  would  lie,  becaufe  there  was 
rerdifi,  the  trial  being  but  by  eleven. 


Vc  were  therefore  all  of  opinion  that  the  rule  ought  to 
Qftde  abfolute  for  fetting  afide  the  verdid,  but  we  had  a 


Ktwa  «pM  any  of  the  laid  vrht,  the  affidavit  of  a  juror  refpcfling  the 

wfim  0MMmuatin  it  bf  firjtveJ  tt  h  nifcoDdQct  of  the  Jorymen,  f^afie  v. 

MT  ■»>  thti  mat  msmmt  tt  kt  rtturti*  Deiaftal^  i  X>  V  a.  1 1  ;  thougli  for^ 

c  by  raCM  that  there  U  no  return  merly  foch  afidavitt  were  received, 

tay  of  thefkidwriUyfoasa  paoel  Parr  v.   Stamts^    Bamts  438;    and 

e  «ii&ci  of  Jorort  be  returned  and  PbiUips  v.  Ftmltr^ih,  441.   the  cafe 

vd  to  ibt  bid  writ,**  81c.  ab*f«  alMai  t#k 
Bat  tbeCMTt  will  not  now  receive 
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1744.   doubt  about  the  eofts.     We  thought  h  hard  thst  either  the   i 

Ui*v^^i^ plaintiff  or  the  defendant  (hould  pay  the  cofis,  becaufe  neither   ■-: 

of  them  was  in  any  fault.    We  propofcd  that  the  cofts  fliooU   h 

^°"*fjL*  abide  the  event  of  the  next  trial:  bur  ihe  defendant  weiild  |i 

BiAMoar.  not  confent  to  it,  and  Wk  thought  that  we  could  not  mtk%    1 

fuch  a  rule  unlefs  both  the  parties  confented.     We  defipeJ    1 

that  the  cafe  of  PhiVips  v.  Fowler  (a)^  E  9  Gt9.  a-  in  thil    ; 

court  might  be  looked 'into,  to  fee  what  the  Court  did  in  thit    > 

cafe  in  refped  to  cofts^  where  they  fet  afide  the  verdifi  for 

a  very  great  miibehaviour  in  the  jury ;  and  we  found  opoi    ; 

inquiry  that  the  Court  at  6r(l  made  a  rule  for  fetiingafide  the 

verdi£^  upon  the  defendant^  paying  the  cofts,  but  that  after* 

wards  the  Court  made  a  rule  that  the  jury,  who  had  grofilf 

mifbehaved  themfejves,  fliould  pay  the  cofts  on  both  fideSi 

At  laft  upon  mature  confideration  we  made  the  rule  tUi- 
lute  for  a  new  trial  without  cofts  on  either  fide  fk)}* 

— ~"  N.  My  Brother  Burnett  fatd  he  thought  that  to  thil 
cafe  even  at  common  law  there  ought  to  have  been  a  venire 
ikcias  de  novo,  according  to  the  old  method  of  proceediog 
before  thefe  motions  for  new  trials,  and  that  in  that  cafe  there 
would  have  been  no  cofts ;  which  was  a  further  rcafon  fcr 
our  not  direding  any  cofts  to  be  paid  in  Ihe  prefent  cafe  (t)- 

{c)  C$m.  R/p.  $2$;  and  Berna  441.  account  of  the  mircondnct  of  ibejiyi* 

where  a  verdict  was  fct  aiide,  becaul'e  men,  they  ordered  the  co(U  to  abide 

the  lury  had  cafl  lots.  the  ev?nt  of  the  new  trial 

(A)  In  Hale  v.  Croe^  i  Str.  6a%.^  (r)  Sec  the  next  cife  IP>«|  f^ n»» 
whcic  the  Court  fet  afide  the  verdict  on 


M  18  C.  A. 

Fn.-lay, 

Nov.  16th.  Wray  againji  TnoRN  and  Hancock. 

The  Court 

rtFufedtof^t^,    _,  ^ 

diei^nd'*^^"  -*"  HIS  was  an  adion  of  trefpafs  quarc  claufum  fregitif* 
pram  a  new  The  defendant  jiiftified  under  a  right  of  way;  and  the  pliir- 
raukonJof**^  replied  extra  viam,  on  which  the  iflue  was  jbinedt  ■«! 
the  jurors  a  view  had,  and  a  verdid  for  the  plaintiflF,  damages  i/.^and 
was  named  j^  ^gs  not  prctcnded  that  it  was  a  verdid  aeainft  evidfoce. 

litnrj  III  ^ 

the  venire,    . 

the  habeas  corpora,  and  the  poftet,  hiirctlchriftian  otmcbeicg  Rttrrju  Baniei4S4.  &^ 
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UfppimwH  of  Aherdifcot  Efq  was  returned  on  the    17^4^ 
ire  by  the  name  oi  Henry ^  i^nd  he  is  To  named  on  ^^^  _    ^      r 
eat  eoq>oray  the  panel,  and  the  poftea,  (there  being  a 
t)(  and  he  was  one  of  the  viewers.     Bur  ad  affidavit  was    ^'^T 
imstd  of  Join  Tharn  and   Levfis  Wife^  in  which  T&rw  x«^*. 
M that  his  right chriflian  name  was  Harry;  and  fVife ihat 
had  taken  a  copy  of  the  regifter,  by  which  it  appears  that 
was  baptised  by  the  name  of  Harry. 

k-molion  had  been  made  {a)  by  Htijppy  Serjt.  to  (et  afide 
r  vtrdtd  ;  and  he  cited  Cro.  EHz  ill.  Ftrmor  v.  Barring'' 
i^Onsiiyflf,  116.  B^unt  and  Farky  v,  Sned/ion;  Cro.  Car. 
Z^D^mms  :VjJVinterflood  i  and  5  Co,  42.  The  Cauntefs  of 
Umnff^tfe,  We  were  inclined  to  make  it  good  if  pofTible, 
t  made  a  rule  nifi  that  the  matter  might  be  thoroughly 
feen-laand  confidered.  And  now  Be^fiefd  Serjt.  (hewed 
lie  againft  the  rule. 

tptoB^  my  opinion  in  the  following  manner ; 

Tliit,qac(lion  can  come  only  before  a  court  for  judgment 

aie  of  thefe  four  ways ; 

By  motion  in  arreft  of  judgment ; 

By  motion  for  an  amendment ; 

By  motion  for  a  new  trial  in  this  court ;  or 

By  writ  of  error  in  a  fuperior  court. 

ff 

bhordcrtluit  I  may  be  underflood,  I  will  in  the  ftril  plaoe 
te  the  prefent  oafe.  In  the  next  place  I  will  mention  all  the 
iSn  that  I  can  find  that  feern  to  bear  any  refemblance  to  this, 
id  in  the  lad  place  I  will  give  you  my  opinion  on  the 
ifeot  qutftion. 

• 
I  then  dated  the.  cafe  as  before,  and  then  proceeded  to 
motion  the  cafes  in  the  books.  The  fir  (I  cafe  that  I  cited 
a  0#.  Eli*.  57.  Difplyn  v.  Spratt,  P.  29  Eliz.  B.  R. 
lichwas  thus;  Thomas  Baker  of  D.  was  returned  on  the 
aire^  in  tl^e  diftringas  he  was  caMed  Thomas  Carter  of  D., 
li.by  that  name  fworn  on  the -jury.  A  motion  was 
idt'io  arreft  of  judgment,  and  a  cafe  cited  where  Georgg 

•    j^mjOa-lFulHrfJajOaihtrt^mthttkiDnittTak* 

Tiam^foH 


In  Cro.  Eliz.  22a.  Ftrmori.  Dtrringttn,  P, 
R.  in  an  adion  for  words, after  verdid  judgmci 
bicaufe  TiKfrnrr  was  in  the  return  10  the  venir 
in  (hi:  didrineas ;  and  he  attended  and  wa> 
n:iiTn-  of  Tumor.  A  cafe  was  cited  in  the  I 
D--ijh')  V.  Wilkil,  where  a  juror  was  returned 
of  Cr.-^'.ry  in  the  ventre  and  in  the  didringai 
<*r  Gr;rj^;  and  hi  was  fworn  by  that  name,  ai 
«iis  arrcrtnt.  Another  cafe  was  cited  out  of 
<]Uir,  «hiic  one  Mizarl  was  returned  on  the  »e 
the  ctiHiiosas  it  wus  Mieiael;  both  ihefe  wer 
one  Mii-fafl  uas  fworn  on  the  jury,  and  ju 
i^nvfd  for  this  reafiin.  In  the  principal  cafe  1 
firll  (|oLiI]|t.'d,  bL-caufe  the  variance  was  in  the  ( 
the  renfons  before  given  ;  but  afteiward)  rtfoli 
ju.lgm(.nt  fliould  be  flayed. 

In  Cro.  Eliz.  ^ifi.  Hafffit  v.  Ptrftie,  M.  33  & 
R.  in  an  attaint  it  appeared  that  one  Gtarge  wi 
the  return  10  the  venire,  and  in  the  diflringas  he 
Crt^firj,  and  fo  fworn;  and  held  per  Mam  Cm 
aitdint  would  lie,  bccaufe  no  verdifi,  the  trial  I 
eleven.  In  Cre.  f/i'z.  258.  Crfrm'i  cafi^,  the  fan 
an  aaion  for  words  ir  was  J.  S.  of  Abbttfn  m 
to  the  venire,  and  in  the  diflrin§;as  J.  S.  of  A 
ordered  to  be  amended  after  a  verdifl.  And  t 
term  between  Mortimer  and   Of;er  it  was  Dt  Hsjl 
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JMOied  R$iert  Mawre,  and  fo  he  was  named  on  the    i  ^^. 
:ea  ;  and  it  was  iufifted  that  a  (Iranger  who  was  not  re  u  i^y^, mj 
icd  was  fworn  on  the  jury:  but,  by  the  whole  Court,  if 
ui'Sppear  by  examination  that  his  right  name  was  Robert     ^^„,^fi 
W€f  fothat  he  was  well  returned  on  the  venire,  and  that    Tuomt, 
>Cime  man  was  returned  and  fworn,  the  poflea  may  be 
ended.     It  was  held  otherwife  in  feveral  cafes  there  cited 

of  the  Year-Books  ;  but  it  was  faid  in  that  cafe  that 
w  the  law  was  that  judgment  fliould  not  be  (layed,  for 
t  ihefe  difcontinuances  were  aided  by  the  flat.  32  Hen,  8. 
|0.  and  18  Eliz,  c.  14.  But  it  was  there  faid  that  even 
BT  if  a  juror  be  mifnamed  in  the  panel  annexed  to  the 
lire,  though  he  be  rightly  named  in  the  fubfoquent  pro* 
ty  it  is  not  amendable,  and  that  it  was  fo  held  in  CodweWt 
•  («).  M.  35  &  36  £//z.  B.  R.  It  appeared  in  that  cafe 
Ml  examination  that  it  was  the  fame  man  who  was  re- 
oed  on  the  venire,  and  that  his  right  name  was  Robert 
Mr#;  and  for  the  reafons  atorefaid  by  the  opinion  of  the 
lole  Court  the  poftea  was  amended,  and  judgment  given. 

Id  Danv.  Abr,  tit.  "  Amendment ^^^  p.  330,  is  the  cafe  of 
ig9  ▼.  Payne f  39  El'tz.  B.  R.  where  fippett  the  true  name 
18  returned  on  the  venire,  but  in  the  habeas  corpora  and 
Irtngas  he  was  named  Typper  \  yet  if  he  be  fworn  and  try 
e  ifiue  by  his  right  name,  it  (hall  be  amended  ;  and  faid 
It  ihe  fame  was  adjudged  in  Marjhars  cafe,  40  £//z.  B. 
,  and  in  the  cafe  of  Arundel  v.  Blanchard,  Mich,    1 3  Jac. 

Bur  in  the  cafe  of  Floyd  v.  Bethelly  T.  13  Jac.  i.  B.  R. 
5re  alfo  cited,  in  the  diftringas  the  juror  was  Ap  Pel!  and 
t  Jp  Bell  was  fworn,  and  faid  that  it  could  not  be  amended 

rile  Court  after  the  death  of  the  (heriflF;  for  it  cannot  be 
eaded  to  be  the  fame  man,  for  they  are  different  names  in 
$hi  where  this  trial  was;  but  faid  that,  if  the  (lierifF  who 
ide  theieturn  had  been  living,  he  might  have  amended  it. 
rtfal  more  cafes  are  there  cited;  and  in  p.  331.  where 
5  miftake  is  in  the  furname  ;  but  if  right  in  the  return  to 
?  venire,  the  Court  would  amend  it.  In  Crq,  Jac.  116. 
;  SI  yac.  I.  B,  R.  in  error  from  a  judgment  in  B,  R.  the 
'•r  afligned  was  the  juror  was  named  Conjittntimif  in  the 
urn  CO  the  venire  and  in  the  diftringas,  but  he  was  returned 
■ 

{a)  $  C#.  4t.  k,  and  43.  a, 

in 


But  (he  <b(uie  =i  Jtc.  i.  t.  13.  hu  pot  t1 
« ond  3II  ttouht  in  refpefi  to  furnames.  The  « 
■m^iTKnt  iHjIl  be  Hayed  or  arreded  after  a  « 
aw  cf  the  jury  who  tried  the  iflue  it  mirnamei 
,""iwf  oraiViiicn  in  any  of  the  jurr  procefsf 
•■■  :'  t>;r;t.<pon,  fo  at  upon  ciaraination  it  af 
f,  vi  ixri'on  «if  was  meant  to  be  returned." 

->  '':(t^;j  the  point  as  to  rurnamei,  but  hu  le 
t-  c'".  a: -in  njin.'i  ai  it  waj  before.  Nor  do 
t^<h  R-.  ilAf  >  a.-c  remedied  by  any  of  the  rubff 

F^t  et.  r  at  :o  cVriAian  names  the  cafci  art 
K-O".  3<ij  Air  iv\i  ih'.iiie.  In  the  cafci  al 
iV.-tr- !,'  S:  -^'/  tKit  miilafee*  in  the  chrillian  n 
»rr.-.-i>i.  B4!t  in  C-iaT^scafr,  35  &  36 
*.'*.  ti.  K  *v-  4:-  «'-.  and  which  i%  called  the 
Tv^ ,  r.  F-fi^.  in  Ot.  C^.  205.,  in  an  appea 
be:*ee7  I'Ys.-.-'.'  Ji.-.i  Pari/r  veniiS  for  the  | 
ir\-^tf.'  ^r  J  -.jl  c:  i-j^pnent  that  there  was  a 
(■f*;*  iV  rttu-a  of  itie  venire  and  the  diftrii 
r.-*i*  --  1"*  v^rnt.  of  1  juryman.  In  the  rctu 
r  V  "^  >  r^T^t'*  r^^  Clr«ii  in  the  diArinp 
•■"•1.X-.  >v  n?^?:  TiiKA  he  was  fworo ;  there  j 
^  .'-'.'-,■.  SfCJi'^^'c  he  «.-)»  niirniined  in  the  panel  1 
^  :  -;  •**  S'-c  »^»i  ;!  !"-^  had  been  rightly  m 
■V..-  ^  TO  :■«  v-sr.Ti-.  and  wrone  in  the  oihe 
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High  this  was  upon  a  i^trit  of  error.     T.  42  £/.  B.  /?.     1 744. 
nv.  Jbr.  tit.  **  Amendment y  p.  330.  u  ,i^yp,  ^ 

rkete  cafes  were  before  the  ftatute.  Since  the  flatute,  in  ^■•^J 
cafe  of  Rowe  and  Bond  \i  Devys^  M.  \^  Car.  2.  B.  R.  tiiom. 
Cn.  Car.  563  ;  Sir  W,  Jon.  448  ;  and  Donvers  330 ;  in 
!  return  to  the  venire  a  juryman  was  named  Samuel^  and 
in  the  diftringas,  but  in  the  panel  annexed  he  was  called 
h»r/>  and  fworn  bv  that  name  as  appears  by  the  record, 
I  gave  a  verdid  for  the  plaintiff;  (hough  this  was  not 
iiin  the  flat.  21  Jac.  i.,  yet  it  appearing  upon  the  ei^ami- 
iibn  of  the  juror  himfelf  that  he  was  the  perfon  returned, 
I  that  his  right  name  was  Samuel^  and  that  there  was  no 
Mr  peifon  of  that  name  in  the  parifli,  and  by  the  exa-* 
nation  of  the  (berifF  and  his  clerk  that  it  was  the  mif- 
Ifion  of  the  clerk,  who,  though  he  had  the  didringas  be- 
W  him,  wrote  Daniel  for  Samuel  in  the  panel ;  and  the 
har  iikewife  fwearing  that,  there  being  a  great  noife  in  the 
■It  when  he  was  fworn,  he  anfwered  fuppofmg  himfelf 
%e  called  by  his  right  name  of  Samuel  \  the  record  was  or- 
rod  to  be  amended,  and  the  judgment  was  not  flayed  ;  and 
rCourt  held,  though  theflatute  21  Jae.  i.  extended  only 
'furnames,  and  did  not  therefore  help  the  prefent  cafe,  yet 
H  this  was  amendable  by  the  common  law,  and  by  the 
iNite  8  Hen.  6.  r.   1 2.  as  being  only  a  mifprifion  of  the 

There  it  indeed  a  cafe  in  Cro.  Car.  203.,  between  Downs 
id  Wnderftoodf  M.  6  Car,  2.  where  this  feems  to  be  doubted : 
n  that  was  in  an  attaint,  and  no  judgment  appears  to  be 
veil.  The  caft  was  thus  ;  one  of  the  jurors  was  returned 
^  tha  name  of  Alexander  Prefect  \  in  the  refummons,  which 
•in  the  nature  of  a  diflringas,  he  was  called  A/exandtus 
rt/cBit  and  was  fworn  by  that  name;  the  verdid  of  the 
•fit  jury  was  aflirmed,  and  this  was  moved  in  arreft  of 
idfinent :  the  Court  held  clearly  that  this  was  not  aided  by 
laibiute  21  Joe.  i.  c.  13.  But  as  the  cafes  cited  to  arreft 
le  judgment  were  where  the  miflake  was  in  the  return  to 
kr^renire,  and  as  it  appeared  there  that  the  return  to  tlie 
rft  procefs  was  right,  Alexander  being  the  true  name,  and 
appearing  that  he  was  the  juror  who  was  intended  to  be 
toroed  and  fworn,  the  Court  fecmed  rather  inclined  to 
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1744-    think  that  the  fecond  procefs  might  be  amended,  but  id- 
^^"">''*"**-' journed  the  confiJeration  thereof. 

Wray 

•iat%fi         Thefe  are  the  mod  conndereble  cafes  that  I  can  fiadi 
TBotv.    ^hich  feem  to  bear  any  refemblance  to  the  prefent. 

And  now  1  (hall  come  to  the  confideration  of  the  prefeit 
cafe.  It  was  truly  faid  by  the  counfei  for  the  plaintiff  thn 
we  ought  not  to  go  out  of  the  record  (unlefs  in  refped  M 
fuch  matters  as  throw  an  imputation  on  the  jury  and  casai^ 
appear  on  the  record  itfelf,  concerning  which  I  ha?ebM 
more  particular  in  the  cafe  of  Nsrman  v.  Beemmii  {a)  in  tbii 
term,  fo  I  need  not  repeat  what  I  there  faid) ;  and  they  oM 
the  cafe  of  Arundel  v,  Arundelf  Cro.  yac.  1 2 ;  and  Djif 
163.  h.  pi  56.  which  are  full  to  this  purpofe. 

.  Now  the  record  here  being  right,  and  no  TariaDces  if- 
pearing  thereupon,  there  is  no  Qccafion  for  any  ameodffleiti 
nor  can  the  judgment  be  rcverfed  on  a  writ  of  error,  ui 
for  the  fame  reafon  the  judgment  cannot  be  arrefled: 
whereas  in  all  the  cafes  cited  the  variance  appeared  ontk 
record ;  and  therefore  unlefs  the  record  were  amended,  the 
judgment  ought  to  have  been  arretted,  or  it  would  have  beta 
reverfed  on  a  writ  ot  error.  The  only  queftion  therefac 
in  every  one  of  them  was  whether  the  record  fliould  te 
amended. 

So  all  the./rafes  were  very  different  from  the  prefent,  b 
which  there  can  be  but  one  queftion,  whether  by  reafon  of  a 
matter  not  appearing  on  record  but  laid  before  the  Coort 
by  affidavit  wc  (hall  fet  afide  the  verdi6l  and  grant  a  ne* 
trial.  And  I  think  it  would  be  very  unjuft  to  graniaaev 
trial  in  the  prefent  cafe,  fince  there  is  no  objedion  to  ihc 
veriii£t  itfelf,  fi nee  the  objedion  does  not  appear  upootbc 
record,  and  fincc  it  appears  by  the  affidavit  which  makes  ooc 
the  objcdion  that  the  juryman  who  was  fworn  on  the  jiry 
and  tried  the  caufe  was  the  perfon  who  was  fummonedaad 
returned  and  intended  to  be  a  juror  in  the  caufc,  which  ii 
the  very  reafon  relied  on  in  the  (latute  21  fac,  i.  c.  13.  vA 
in  all  the  cafes  where  amendments  have  been  ordered. 

(tf)  See  the  preccdbg  cafe,  ft^.  484. 


What 


,MAS  TERM,  18  Geo.  IL    C  P. 

I  did  not  lay  much  ftrefs  upon  the  anfwer  which  was  gm^n 
f  the  counfel  for  the  plaint iflP,  that  a  man  might  have  two 
hriftian  names,  one  at  his  h^ptifm  and  another  at  his  con- 
nnation ;  but  for  the  reafons  aforefaid  I  was*  of  opinion    ^Iji 
M  the  rule  ought  to  be  difcharged. 

^My  Brothers  Abney  and  Burnett  were  both  of  the  fame 

Eton.  They  thought  that  Henry  and  Harry  might  be 
a  to  be  one  and  the  fame  name.  That,  as  granting  ntw 
ipb  wsft  merely  in  the  difcretion  of  the  Court,  they  thought 
ip  was  fach  a  cafe  that  the  Court  ought  not  to  fet  afide  the 
Cpdid,  fifice  it  was  agreed  to  be  a  juft  verdiS,  and  flnce 
p  nriance  appeared  on  the  record,  and  there  was  not  any 
lation  opon  any  of  the  jury. 


And  Brother  Burnett  faid  ^that  the  only  quedion  in  this 
IP^  was,  whether,  when  Courts  always  go  as  far  as  they 
—  to  fopport  a  verdiS,  we  (houid  in  this  cafe  fet  a(ide  a 
lift  contrary  to  juftice  and  to  the  reafon  of  all  the  cafes 
had  been  cited.  He  likewife  cited  JrundePs  cafe,  Hob. 
where  Ujhey  in  the  habeas  corpora  was  made  Lijlney  to 
je  with  the  venire,  though  the  true  name  was  Lifney^  be- 
SpHtfe  they  found  fo  like.  He  alfo  cited  fome  other  cafes 
^fi^nc  Bmfikervill  and  Bajker field  [a),  Stoie  and  Stokes^  Haf^ 
^  and  HafiingSy  Mac  Kair  and  Kdr^  had  been  holden  to 
iilhe  fome  name. 

And  per  Curiam^  the  rule  was  difcharged  (5). 

U.  This  cafe  is  very  different  from  the  cafe  of 

▼.  Bcamoni  ic) ;  for  there  a  perfon  was  fworn  upon 

m  jury  by  midake  who  was  nerer  fummoned  or  returned 
kk  ibe  room  of  one  who  was  fummoned  and  returned." 

igfi  Vtd.  t  Rtl  Rtp.  1 68.  ctiriftinn  naztie  of  one  of  the  jurymen 

(i)  la  tC.  ▼.  Itthertt^  %  Sir.   rii4.  to  be  altered  fron,  H^my  to  H^irry  tm 

— *-|  at  bar  of  a  travctfe  to  an  in-  hit  acknowledging  that  bt  was  the 

of  ionacjr,  the  Court  ordered  perfon  fummoned. 

the  defendant's  confcnt)   the        (r)  The  preceding  cafe,  yir^.  484. 
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M.  tSGco.  John    Thomas    agatnjl    Margaret    CadWallAd 
d»T,^of.'  Adminiftratrix  of  Charles  Caowallader. 

••  in  taion*^ /COVENANT.     The  plaintiflF  decbres  opon  an  loi 

wDtmbft     ^  ^"'"^   ^^'^^    ^^^^    ^^  FehruMry   1720,    whertbf 

a  tcflec  for  pbintiflT  and  one  Rebecca  Thomas  fince  deceafcd  d«*mirci 

Boi  repair-  Charles  Cadwai/ader  a  meflfuage  and  tenement  in  Bijhvfs  C 

^^niajrwith  the  ftable  mill  garden  and  backiide  or  yard  thereto 

tffng'Mhe  longing  (except  as  therein  excepted)  to  hold  the  fame  fi 

^''^■j^^'the  25th  of  ,AfjrrA  then  next  for  twenty-one  years  m 

figningtim-the  rent  of  loA  a-year  payable  at  Michaelmas  and  LaJj^ 

berforthe  And  the  faid  Charles  did  thereby  covenant   for  himfelf 

ITMceflary  ^'xecutors  admlnlftrators  and  affigns  to  and  with  the  1 

totver  tbat^o^  Thomos  his  heirs  and  afligns  that  he  the  (aid  dfrJr/ 

dSd  *^if^    executors  adminiftrators  and  affigns  (hould  and  would  f 

aod  aifiga  ^1^^  <<>  ^^^^  ^^^  ^^  s"  times  during  the  faid  term  oph 

timber  &c.  maintain  repair  and  keep  the  faid  meffuage  and  other 

demifed   buildings  thereto  belonging  in  good  and  fuflici 

repair,  and  the  fame  at  the  end  or  fooner  determination 

the  faid  term  (hould  and  would  furrender  and  yield  up  to 

faid  John  and  Rebecca  their  heirs  and  afligns  in  good  and 

nnntable  order  and  repair,  he  the  fud  John  his  heirs  < 

affigns y  finding  allowing  and  ajpgning  timber  fufficient  fsf  J 

reparations  during  thefisid  term  to  be  cut  and  carried  by  thij 

Charles  his  executors  adminijlrators  and  affigni. 

And  the  plaintiff  fets  forth  that  CAsr/f/ entered  by?ir 
of  the  faid  indenture,  and  being  po(re(red  of  the  faid 
mifed  premifcs  died  at  Ludlow  on  the  22d  of  April  173 
and  that  adminiftration  of  all  his  goods  &c  with  his  wiU  1 
ncxed  was  afterwards  duly  granted  to  the  de(endanty  « 
by  virtue  thereof  entered  upon  the  demifed  premifts  1 
was  pofTencd  thereof  until  the  end  of  the  faid  term;  i 
that  at  the  end  of  the  faid  term  of  twenty-one  yean  1 
for  the  fpace  of  five  years  then  before  the  faid  roeffoi 
and  other  the  demifed  buildings  thereto  belonging  m 
greatly  ruinous  and  in  decay  and  wanted  neoeflar j^  repft 
tioos  and  amendments;  and  that  the  defendant  diiri 
her  po(ft(rion  of  the  faid  meffuage  &c  did  not  uphold  mi 
tain  repair  and  keep  the  fame  in  good  and  fufficieat  rept 

ti 
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ne  at  (he  end  of  the  Paid  term  furrender  and  yield    i  ^aa. 

and  fufficient  order  and  reparation,  but  at  the  end  v-i'-v'^sirff 

term  left  the  fame  fo  in  decay  and  wanting  great 

as  aforefaid ;  contrary  to  the  form  and  eficd,  of  Thomai 

i^enant  &c  ;  and  lays  his  damage  at  lOo/*  Caowal. 

ndant  pleads  that  the  plaintiff  during  the  faid  term    LAotit. 

j  allow  or  ailigp  timber  fuflicient  for  upholding 

iaintaining  or  keeping  the  faid  mefliiage  and  other 

mi.fed  premifes  in  good,  and  fu6ficient  repair;  ro 

>laintlflF  demurs  generally,  and  the  defendant  joins 

• 

n  this  it  came  In  judgment  beforp  the  Court* 

rjt.  for  the  plaintiff  infirted  on  ihree  things; 
the  plea  was  too  general ;  it  only  faying  that  tb^ 
-ing  the  term  did  not  find  &c. 
lat  tk^e  finding  of  timber  by  the  plaimifF  was  not 
precedent,  but  a  mutual  or  reciprocal  covenant; 
icj)tly  that  the  breach  of  it  cannot  be  pleaded  to 
ought  on  the  covenant  of  the  leflee. 
at  if  it  could  be  infifled  on  by  way  of  plea,  yet 
el]t' ought  to  have  been  pleaded. 

ited  the  cafe  of  Warren  v.  AflerSf  Sir  Tho.  JoH. 
)  tbe  ItfTor  covenanted  that  the  leflee  fhould  have 
It  trees  for  repairing  (a)^  he  making  good  the  fence  i 
and  it  was  holden  not  to  be  a  Condition  but  a 
nant.  That  the  word  "  paying"  has  been  held 
nant  and  not  a  condition  (h).  And  he  cited  a 
-  reported  in  Lucas  [c)  1 53,  1 89,  and  222,  where 
hat,  if  a  man  covenanted  to  pay  money  due  on 
to  a  perfon,  he  ailigning  the  judgment,  on  anf 

s  not  accurately  dated.  plaintiflT  demnrrcd,  and  fliettred  for  cttjfe 

of  tref^afs  by  a  IcfTee  that  the  defendant  had  not  aUedf^ed.tbat 

ch  tiie  defendant  plead-  be  had  mended  the  fences  and  filled  up 

who  bad  leafed  to  the  the  pits;  but  it  was  not  allowed,  oe- 

d  die  trees  w?th  liberty  caofe  it  was  not  a  condition  but  t  co< 

tkem  away,  ki  menAing  venaut  for  which  the  leflee  liad  t  re« 

fa^«^  r^r^'/ii and  that  medy  by  action, 

it  granted  the  treet  and  {h)  The  cafe  of  ^w  Gttrge  BUkir* 

*  defendant';  and  then  flMfe,  cited  ib.      , 

r  tbii  liberty  &c.  The  (r)  %  Mtditn. 


tfia 


tint  tn  ine  cate  cited  out  ot  Koiie  the  woroi  an 
or  covenant ;  and  it  i>  there  fatd  that  if  the  m 
that  the  leflee  (hould  repair,  prnided  the  leflee 
timber  for  it,  they  would  not  have  been  confide 
nant  on  the  part  of  the  leflbri  but  as  a  qualil 
covenant  of  the  lefTee;  fo  that  this  cafe  u  rathe 
againd  the  plaintiff. 

He  inftflcH  likewife  that  if  this  were  necefla 
by  the  plaintiff  yet  that  the  firfl  ad  was  to  b 
leffee;  for  that  he  was  to  requefl  the  plaintifT  t 
and  that  he  ought  likewife  to  (hew  that  ihefe 
pairs  for  which  timber  was  ncceflary;  for  whi 
cited  I  Rol.  Abr.  465.  pL  28. 

Hayiuard  Serjt.  for  (he  defendant  did  not  n 
the  plea  was  good,  hut  faid  that  the  dedaralion 
that  then  it  was  immaterial  whether  the  ptea  wei 
He  faid  that  ihefe  could  not  be  iKJofidered  as 
nants,  for  that  the  finding  of  timber  was  a  coi 
dent,  or  the  qualification  of  the  lefTec's  covenan 
faciente  and  fi  ipfc  fuerit  have  eiaSly  the  fi 
and  that  if  the  words  had  been  fi  ipT:  ioveneri 
doubtedly  been  a  condition  precedent.  Thi 
therefore  is  not  afTigned  upon  the  covenant  io  t 
the  covenant  to  repair  is  a  qualified  covenant,  a 
and  the  breach  is  aligned  of  an  abfolute  covca 
He  cited  the  cafe  of  Largt  v.  Chfiirt^  1  Vnii 
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|t  therefore  infiftedthat  the  plaintiff  ought  to  have  fet  forth    j  <y^^. 
I^it  deciarstion  that  ht  was  al>vays  ready  to  find  and  aflign  v«— ^r^*^ 
Jjf9  lioniier,  and  that  not  having  done  fo  the  declaration  was 
il^ient.  Thom.as 

^  agafft 

:  CaDWAL*      • 

,  We  were  all  of  that  opinion,  and  gave  no  opinion  upon    lapik. 

r 

:,l  thought  that  none  of  the  cafes,  though  in  my  opinion 
ifif  hii^  gone  too  far  already,  came  up  ro  the  preftnt  cafe ; 
prthat  this  finding  of  timber  was  a  thing  in  it's  nature  ne- 
Ary  to  be  done  firft,  and  therefore  muft  be  confui  nd  as  a 
{priification  of  the  lefTee's  covenant.     When  two  covennnis 
M<lced  have  no  relation  10  each  other,  I  was  den ilv  of  opi- 
ilDO.tbat  the  oon  performance  of  one  could  not   be  pleaded 
|.iNir  to  an  adion  brought  for  the  breach  of  another  covennnt 
l.lhe£iaie  deed;  and  for  this  plain   reafon  amoni^^ft  others 
IK  the  damages  fuftaiped  by  the  breach  of  one  fuch  covenant 
l^j-oot  be  at  al)  adequate  to  the  damages  fiiflained  by  the 
itach  of  the  other  ;  and  therefore  I  held  that  all  the  cafes 
wre  right  where  nothing  more  was  determined.    The  cafe 
jEafligning  the  judgment  is  plainly  different;  for  a  man  may 
lyr  the  money  before  the  judgment  is  afligned.     The  cafe  of 
jOfing  rent  is  alfo  different,  becaufe  a  man  may  enjoy  the 
M9  nay  ought  to  enjoy  it,  before  he  pays  rent.     The  cafe 
[itpairing  the  hedges  and  fences  likewifc  ftands  on  the  fame 
ifon;  for  there  the  wood  muft  be.  cut  down  before  the  hedges 
rf  ditohes  are  mended      But  a  man  cannot  repair  until  the 
iber  is  afligned  him  for  fuch  repairs.     And  the  cafe  in  i 
2  J^r.  518,  and  that  in  2  Danvers  229,  are  ftrong  authori- 
liftir  >he  defendant ;  for  the  word  **  provided",  which  was 
are  'hoMeti  to  make  a  condition,  is  not  fo  ftrong  an  expref- 
AfSS'the  wor-ds  **  finding  and  allowing,"  in  the  prefent  cafe. 
r  lexpreffedmy  diflike  of  thofe  cafes,  though  thev  are  too 
ny  to  be  now  over  ruled,  where  it  is  determined  that  the 
aoh  of  one  covenant,  though  plainly  relative  to  the  other, 
DOtbe  pleaded  in  bar  to  an  adion  brought  for  the  breach 
the  other,  but  the  other  party  muft  be'lefi  to  bring  his. 
ion  forthe  breach  of  the  other ;  as  where  there  are  two 
icnMnts  in  a  deed,  the  one  for  repairing  and  the  other  for 
ling  timber  for  the  separations;  this  notion  plainly  tendipg 

K  k  2  to 
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1 744.   to  make  two  adions  inftead  of  one,  and  to  a  circoitj  of  ifiifli 

^■■v^-^-^and    multiplying  adions,    both   which   the  law  fo  umk 

abhors.     If  therefore  this  were  a  new  point,  I  (hooltfjbB 

Thomai  inclined  to  be  of  opinion  that»  though  where  there  treaqd 

Ca^iTwal  covenants  relative  to  one  another  in  the  fame  deed  a  pbi|i^ 

LAotK.    is  not  obliged  in  an  adion  brought  for  the  breach  of  (hnito 
aver  the  performance  of  the  covenant  which  is  to  be  fttbmd 
on  his  part,  yet  that  the  defendant  in  fuch  afiion  iMTJilii 
plea  inflft  on  the  nonperformance  of  the  covenant  to  k|B^ 
formed  on  the  part  of  the  plaintiff:  but  this  has  beenfooiiei 
determined  otherwife,  that  it  is  too  Jata  now  to  alter  iheto 
in  this  refped.   But  where  words  make  a  condition  pi 
or  a  qualification  of  a  covenant,  as  the  prefent  csft 
is,  all  *he  cafes  agree  that  the  plaintiff  in  his  deelaiatioi 
aver  the  performance  of  fuch  condition  or  qaali6cati<iB. 

And  my  Brothers  Ahi^  and  Burnett  being  both  d 
fame  opinion  with  me. 

Judgment  was  given  for  the  defendantji 

fa)  See  M9eUifi99t  v.  Thmst^  £,    yentm^  fip.  i  $3 ;  &c ;  iii  tkj 
II  Gt9,  %,  Jup,  146;  ind  AchtrU}  ▼•    there  rdcncd  t*. 

M.i8Geo.i. 

Saturday,   Jeffry  Hassell  on  the  Demifc  of   ToHif  H0DGI« 

/         Nov.  24th.    •'  «   ii   t?  ^  "^  * 

'  agoinp  Francis  Gowthwaite. 

A.  by  will    _, 

icafeboid  ef.  J-  HE  Opinion  of  the  Court  was  thus  delivered  by     •' 

tatt  to  B. 

IlirX'r       ^^^^^"^  Lord  Chief  Juftice.   «  This  comes  before  th( 
fubjca  \o  1  upon  a  cafe  made  before  my  Brother  Almri  at  the  U$^ 
Joll^  tiff  ^"^^  ^^^  county  of  York  held  on  the  7th  of  MarA  I74«»* 
d^uri'rs  her  ^^^  ^riai  of  an  ejeSmcnt  for  a  moiety  of  a  mill;  andikc* 

widowhood, is  as  follows. 

^th  fmver 

t§the  vfiJttM  t 

to  enter  for     Richard  Didjhury^  being  poffefled  of  the  premifci* 
nonpuv-      tion  under  a  leafe  for  lives,  by  his  will  duly  cxccorcd: 

mcnt.andto  *  * 

enjoy  6cr 

until  the  arrcarR  were  fathfied  ;  and  after  the  widowN  marriage  or  deaUi he  wilWI 

lliould  puy  the  reut-charge  to  C.  his  executorit  adminiftraton  andaffsos:  ilK  ^ 

ricd,  on  which  C.  recrii'cd  the  rent  charge  during  hi*  life,  Jind  thenC.  died,  • 

poH  jii  of  the  renf.charge.  apjpol.iting  D.  his  executor  \  held^  that  D.  bad  vrfl 

for  nonpavRicntof  *hc  rent-charge. 

— It  D  had  a  right  of  entry,  a  demand  would  have  been  oeceflarr.    Sein^ 
-~D.  ihe  cxccuioc  ia  eatitlcd  to  Ihe  reat-chargei  femb.;  aad  may  diftiaifl  ^'^ 
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M9th  of  Abjr  1714  gave,  amongft  other  things,  to.   1744. 
her-in-law  Francis  Gotu/Awtfr7^ the  defendant,  upon  the^  i— y^.^ 
jni  proTifoes  and  payments  following,  all  his  perfonal 
nd  all  his  copyhold  eftate  which  he  purchafed  of  Sir^,„HoDo- 
*hy  Bart,  to  him  and  his  heirs  for  ever,  purfuant  to  a       ao^ 
er  by  him  made  iliereof.     And  he  alfo  gave  to  him  JJ^IJ^. 
mtors  adminiftrators  and  afligns  (but  fubjed  alfo  to    waits. 
lowing  payments  and  provifoes)  all  the  corn-mill  kiln 
!ie  (Purchafed  of  Sir  A-  Danby  with  all  it's  perquifites 
lUrtenanoes ;  all  which  faid  perfonal  eftate  copyhold 
d  and  mill  and' kiln  with  their  appurtenances  he  the 
nets  Gwuikwaife  his  heirs  and  afligns,  or  his  executors 
Irators  and  afligns,  according  to  the  different  tenures 
(hall  or  may  have  and  enjoy  upon  the  following  con- 
provifoes  and  payments  and  no  other;  and  amongft 
ther  payments  provifoes  and  conditions  there  are  the 
1^  claufes  which  are  the  only  ones  that  are  material  in 
ent  cafe,  viz.  that  he  (hall  pay  to  his  (the  teftator's) 
Hzabeth  quarterly  payments  of  3/.   10/.  per  annum 
any^  dedudions  for  and  during  her  natural  life  .or  until 
I  marry  again  and  no  longer.     And  gave  another  3/. 
r  annum  to  be  paid  quarterly  by  four  equal  payments 
ife  for  the  fole  ufe  of  neceffaries  and  education  of  his 
r  Hannah  during  her  minority ;  and  direded  that  thefe 
luities  (hall  be  charged  out  of  the  moiety  of  the  faid  * 
id  that  upon  nonpayment  thereof,  or  of  any  part 
contrary  to  the  true  intent  of  his  will  for  more  dhan 
e  of  twenty  days  after  each  intended  pavtnent  it  JbaA 
be  lawjul  for  fus  faid  wife  in  her  own  or  her  faid  dattgh* 
u  to  enter  upon  and  enjoy  tie  faid  moiety  of  the  faid  mill 
lippurtenances,  until  fuch  arrears  with  all  reafonable 
be  fully  difcharged  and  paid,  and  this  when  and  as 
need  (hall  require.     And  that  his  faid  daughter  fo 
(he  (hall  arrive  at  the  full  age  of  twenty-one  years  (hall 
enter  upon  the  quarterly  payment  of  3/.  lO/.  per 
and  ih  cafe  her  faid  mother  (hall  be  then  either  dead 
ied  again  that  (he  (hall  enter  upon  the  other  3/.  lo/. 
Dm  which  was  payable  to  her  faid  mother;  which 
tt  (halt  commence  from  and  after  the  death  of  his 
^     And  that  in  cafe  his  daughter  (hall  die  in  her 
rand  without  lawful  iffue  then  living,  his  nephew 

Thomas 
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1 744..    Thomtis  Hodfrfon  (hall  enter  upon  the  faid  reM-charge  belonpof     1 
Km    M*    i^ohisfaid  HMi^htcr at  what  time  his  Paid  daufshter and  without     I 

bwfnl  Iflue  fho»»!  I  have  arrived  at  the  faid  full  afje  of  tw^ntv- 
dcmjionc-®"^  vears.     And  further  that  in  cafe  his  faid  wife  (hall  mar7 
•oif       again  or  however  after  her  death  (his  faid  daughter  being  alb 
J***^     dtad  in  her  minority  and  without  iffue)  then  his  will  and  mind 
wAiTK.    >s  that  his  faid  brother-in-law  Francis  Gowtkwaite  his  execu- 
tors adminidrators  and  afligns  (hall  pay  alfo  the  quarterly  pay 
ment  of  3/.  10/.  (as  till  then  due' to  his  faid  wife)  to  his  faid 
nephew  Thomas   Hodgfon  his   executors   adminiftrators  tnd 
adignsy  always  intending  that  in  cafe  aoy  of  the  faid  three 
lives  then  in  being  lelating  to  to  the  faid  will  (hall  happen  ta 
drop  in  the  interim  that  his  faid  daughter  or  her  lawful  iOlie 
or  elfe  the  faid  Thomas  Hodgfon  (hall  pay  one  moiety  of  the 
charge  relating  to  the  renewing  of  the  (aid  Icafe  to  his  exe- 
cutor.   He  condituted  his  faid  brother-in-law  Francis Gmthr 
ivaite  fole  executor  of  his  faid  wiil ;  and  afterwards  the  \fXr 
tator  died  fo  fciz^d  on  the  fame  day  and  year. 

Hannah  the  daughter  in  the  lifetime  of  her  mother  diedift 
her  minority  and  without  ifTue ;  and  the  faid  Thomas  Hodgfai 
the  nephew  at  the  time  when  the  faid  daughter  would  hate 
arrived  at  her  age  of  twenty- one  years  entered  on  the  faid 
rent-charge  of  3/.  10/.  per  annum  fo  devifcd  to  the  daugbteri 
and  received  the  fame  during  his  life. 

Elizabeth^  the  widow,  afterwards  married  again  one  fHHiM 
fToodf  on  whofc  marriage  the  faid  Thomas  Hodgjon  becsffle 
alfo  entitled  to  the  faid  other  rent- charge  of  3/.  10/.  (b  detifed 
to  the  faid  wife,  which  by  the  faid  will  is  devifed  to  him  bil 
executors  adminidrators  and  afligns  as  aforefaid,  and  vai 
poITefFed  thereof  and  received  the  fame  during  his  life. 

The  faid  Thomas  Hodgfon  in  his  lifetime  on  the  14th  of  7»r 
1 739  made  his  will,  and  the  faid  John  Hodgfon  the  leiTor  of 
the  piaintiflT  fole  executor,  and  then  died;  and  becaufe  iho 
faid  rent  charge  of  3^^  10/.  fo  devifed  to  the  faid  EUndiA 
the  widow  and  after  her  dcceafe  or  marriage  to  the  (aid 
Thomas  Hodgfon  his  executors  aJminidrators  and   a(rigiis  M 

aforefaid  was  in  arrear  and  unpaid  to  the  faid  JA^  Hodg^ 

the 
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At  Mbr  of  the  pJointiff  as  executor  of  the  faid  Thamat    1744. 
wU^fith  the  raid  John  Hodgfon  brought  his  ejefinoent.     And "— *v-*>^ 
points  upon  the  trial  were  referved  for  the  opinion  of 

Court,  J**?**' 

•  l«.  Whether >*i  Fbd^fan  the  leffor  of  the  plaiotiiF  ha6      J^^"^ 
#nr  right  to  enier  for  nonpayment  of  the  faid  rent-charge  bv    ^t^^ 
iSrtiie  of  the  faid  will.  ®~»»^ 

^ly.  Whether  a  demand  of  the  arrears  of  the  rent-charge 
^iM^bl:  to  have  been  made  by  him  before  the  bringing  of  the 
MscraHent. 

^  3^79  Whether  the  rent-charge  determined  on  the  death 
fF  the  faid  Thomas  Hodgjon. 


'• 


*-  A»  to  the  3/.  10/.  a-year  gtfen  to  the  daughter,  and  given 
iltrto  Frmcis  Ihdgfinf  the  oounfel  for  the  plaintiiF  (a)  did 
isl  infift  on  it,  otherwife  I  ihould  have  thought  that  that 
Ikwifie  (i)f  as  to  the  right  of  Thomoi  Hodgftm^  (which  is  the 
Mrd  qocftion,)  might  have  admitted  of  a  difpute,  as  well  as 
Ihe  other ;  but  as  that  is  given  up  by  the  counfel  for  the 
•jhiatiflF,  I  ihall  confine  myfelf  to  the  devUe  of  the  3A  lO/. 
|ben  to  the'wifct 

And  if  we  ihould  be  of  opinion  as  to  either  of  the  three 
ilseftions  againft  the  leflbr  of  the  plaintiff,  it  will  be  juft  the 
woe  thing  as  if  we  were  of  opinion  againft  him  upon  all  of 
Ihem;  for  if  he  had  no  right  to  the  rent,  or  (if  he  had)  had  no 
rvhl  to  enter  for  nonpayment,  or  (if  both  thefe  points  were 
^th  him)  if  a  demand  were  neceflary  before  bringing  the 
iCKoiit  as  it  is  admitted  that  no  demand  was  made,  in  either 
if  thefe  cafes  judgment  muft  be  for  the  defendant.  And  as 
ve  are  all  clearly  of  opinion  againft  the  plaintiff  on  the  firft 
pseftioB,  we  need  not  give  any  opinion  on  the  other  two : 
lowever,  as  they  were  fully  fpoken  to  by  the  counfel,  I  ftiail 
hj   a   little  upon    them,   but  without  giving  any  pofitive 


bs  tftb  of  Ktwmhtr  1744  by  Bttiit  twaton  and  affigusj  but  with  regard  to 

criL  fiw  the  kflbr  of  the  plaintifT,  and  the  other,  which  is  given  to  the  daogh- 

yJhrmptr  Seiit.  for  the  dcfeedaot.  tcr,  the  dcvifor  merely  faid  that  **  on 

ih)  Tbcre  (tctna  to  be  a  diftioAion  ber  dying  a  minor  and  wttbout  iiTue  kit 

ftvcoi  tbc  two  foms  in  the  will ;  the  wephtw  T.  Hodgfon  j^d//  enter  ufm  the 

ill  M  giTCa  to  the  widow  during  her  [aid  rewhehargt  lieloogtog  to  hia  kid 

rMowMod,  tod  tfterwarda  to  tl^  o?-  daughter**  Arc. 

opinion 
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opinion,  and  (hall  begin  with  the  laft  queftion  fiift,  at  beiif 
a  queftion  on  the  right  itfelf. 

dcm.HoDo-     And  this  may  be  divided  into  two  queftiont, 

•o»'  I  ft.  Whether  it  was  the  intent  of  the  teftator  that  the  rent- 

g!£vtr-  ^'^^'^^  ftiould  determine  on  the  de^th  of  Tiomas  Ho^fmt  ar 
wAiii.   go  to  his  executors  &c. 

sHIy,  Whether,  if  it  were  his  intent,  the  devife  can  be  la 
conftrued  according  to  the  rules  of  law ;  for  if  his  intent  be 
n>>t  confiftent  with  the  rulcf  of  Ipw,  it  cannot  take  place. 

I  ft,  We  are  rather  inclined  to  think  that  the  teftator  in- 
fended  that  the  rent- charge  ftiould  continue  as  long  as  the 
eftate  out  of  which  it  ifllied,  and  that  if  that  fliould  laft  (as  it 
did)  after  the  death  of  Thomas  Hodffmy  the  r^nt  (hould  gota 
his  executors  &x.  For  the  rent  is  devifed  in  the  fame  vordb 
as  the  eftate,  each  of  them  to  the  executors  adminiftratm 
and  afligns  of  the  firft  devifee.  The  obfervatton  made  oa 
the  fourth  {a)  claufe  in  the  will  will  not  hold,  that  it  is  pbia 
thereby  he  intended  that  the  eftate  fliould  go  to  the  heirs  of 
Francis  Gowthwaite,  for  the  word  "  heirs"  there  is  plainly 
fatisfied  by  referring  it  to  the  devife  of  his  copyhold  {bot 
the  will  is  devifed  in  exprefs  words  to  Francis  Gowthwaileim 
executors  adminiftrators  and  aftigns.  In  the  next  place  it  ii 
plain  tKat  he  did  not  intend  that  the  rent  ftiould  determine  on 
his  (iadghter^s  death,  but  that  her  iflue  ftiould  have  it;  and  it 
feems  as  if  he  intended  that  Thomas  Hodg/on  ftiould  have  ai 
good  an  intereft  in  it  as  his  daughter,  fince  he  direded  hill 
to  pay  as  great  a  fliare  of  the  renewnl  money  as  his  daughter 
or  her  iftue  were  to  pay.  Suppofing  it  therefore  to  be  hit 
intent  that  the  rent-charge  fliould  go  to  the  executors  Ire  of 
Thomas  Hodgfon. 

2dly,  Let  us  fee  whether  !>y  the  rules  of  law  the  words  of 
the  devife  will  bear  fuch  a  conftru&icn.  Now  oil  the  cafes 
cited  to  the  contrary  were  before  the  ftatutes  29  Car.  2.c  > 
/  12.  and  14  Geo.  2.  c.  20./  9.  And  though  before  tb(^ 
ftatutes  it  might  probably  have  been  very  diflicuh  to  recor* 
cile  fuch  a  devife  with  the  rules  of  law,  yet  we  think  tki 

(a)  The JSrft  cteufe  in  the  will  is  abftrtcted  in  this  cafe, 

fiace 
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»  flatiites  it  may  have  fuch  a  conftru3ion  as  m    i  «^,f^ 
by  the  plaintiff.     TTic  material  cafes  cited  to*— -S?*<-f 
yere  Salter  v.  Boteler,  Moor  66^ ;  a  rent  was 
of  hifi  executors  adminiftrators  and  affigns  du-  Hauiu. 
another ;  the  grantee  died  inteftate  living  the  ^"^    *"** 
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•t  was  held  that  the  adminiftrat'or  could  not  be    agai^ft 
lant  of  this  rent,  but  that  it  determined  on  the  ^.^^^I^"' 
:rantee;  but  it  was  faid  that  the  grantee  might 
t  in  hrs  lifetime,  and  that  if  it  hadbe^'h  granted 
<  heirs  the  heir  would  have  betn  a  fpecial  occu- 
ime  do3rihe  is  laid  down  in  z  Rol.  Abr.  151. 
:  is  there  faid  that  the  reafon  is  becaufe  a  free- 
[o  to  the  executor  or  adminiftrator.     But  th^ 
sre  held  as  to  lands:  tb,  G.  2.     "For  it  is  faid 
^rant  lands  to  one  of  his  executors  during  the 
,  if  the  grantee  die  his  executor  (hall  be  a  fpecial 
ugh  it  be  a  freehold.     And  the  Aime  t$  faid  in 
e  Occupant,  p.  71.     The  law  therefore  before 
ems  to  be  clear  that  there  could  be  no  general 
I  rent;  and  for  this  reafon,  becaufe  there  can 
n  a  rent  according  to  the  rule  laid  down  in  C0, 
there  can  be  no  general  occupant  of  any  thing 
int.     But  the  books  feem  to  agree  that  the  heir 
»ecial  occupant  of  a  rent,  though  not  properly 
lupant,  but  rather  a  perfon  who  ta<kes  by  the 

of  the  grant,  and  therefore  may  mod  properly 
!cial  grantee  or  aflignee  (a).  And  the  books, 
,  fay  that  an  -executor  or  adminiftrator  cannot 
rantee  of  a  rent  granted  per  auter  vie,  becaufe 
d .  but  there  are  fome  cafes  that  I  have  already 

the  contrary  (b).  So  that  this  was  a  doubtful 
the  fiat.  29  Car,  2.  c.  3.  and  14  Geo.  2.  c,  20.; 

new  feems  to  be  removed  by  thofe  ftaiutesf'r^. 
he  ftatutes  there  are  thefe  words,  an  ejlate  or 
tr  vie,  which  extend  to  rents  as  well  as  lands. 

ii.  387.  b,  reafon  of  a  fpecial  occnpaacy;  lod  if 

4^6.  there  (hall  be  do  fpeciaj  occupant,  the/ 

mer  (left.  1 1)  it  U  en-  fliall  ^o  to  the  executors  or  adniiailtia* 

per  auter  vie  fliall  be  torsof  ihc  grantee, and  be  affets  in  their 

lot  dcvifed  chargciible  hands.     By  the  latter,  in  cafe  of  io- 

hc  heir  aR  affetK  by  de-  tcftacy  the  furplu*  it  diftrabutable  aa 

lalJ  come  to  him  by  pcrfooal  cftatc. 

An4 
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1744.    And  as  thefe  ftatutes  make  executors  and  admintltratorr  < 

^  ^v  i^^rpabte  of  taking  fuch  eftates,  and  dired  in  urhat  manner  rii 

fhall  be  applied  and  di(lrtbured»  we  think  that  ftnoe  tW 

HAVitL  ftaiutes  an  extcutor  or  adminiflrator  may  take  as  a  fpcc 

M      granteeofa  rent,  granted  or  devifed  toone  andhisexecuton 

^^J^    adminifti  ators  (a).     If  therefore  the  intent  of  the  dbtifor 

^"*  the  prefent  cafe-  was,  as  we  think  it  was,  that  the  rent  (k«i 

go  to  the  executors  or  adminiftrators  of  Ttomss  Hmigim^  1 

are  of  opinion  that  there  is  now  no  objedion  in  point  of  h 

why  thev  may  not  take.  ^  We  are  therefore  rather  inciioedt 

be  of  opinion  that  the  lellbr  of  the  plaintifF,  as  execucon 

Thomat  Hodjfon^  had  a  ri^ht  to  this  rent :  but  we  givt  ooffl 

fitive  opinion  upon  it. 

Secondly,  Nor  do  we  give  any^  pofitiv^  opinion  oo  l|| 
fecond  qiieftion,  whether  a  demand  were  neceflary  before  ill 
leflbr  could  bring  his  tjcdment ;  but  we  are  rather  iflefiaql 
to  think  that  it  was.  That  a  demand  is  neceflary  wheiet 
rent  is  refcrved  with  a  condition  of  re-entry,  except  mAi 
cafe  of  the  Kin^:,  is  folemnly  determined  in  BormgiFsci^ 
4  Co.  73.  And  I  know  no  cafe  to  the  contrary,  tvtf 
Kidwelly*^  cafe^  Piowd.  70.  which  is  there  denied  to  be  in 
But  a  man  may  certainly  diftrain  for  a  rent  before  iny  4» 
mand ;  and  the  prefent  is  a  fort  of  a  mixed  cafe.  lo  lA 
327.  and  Co.  Lit.  203.  fuch  a  condition  of  entry  as  thcp^ 
fent  feems  to  be  compared  to  a  diftrefs.  The  words  of  U^ 
tkton  are,  **  he  (hall  hoK^  the  land  but  in  manner  asfcrl 
dirtrcfs  ;*'  and  of  Lord  Coke^  "  that  he  fliatl  take  the  profc; 
in  the  nature  of  a  diftrefs."  And  this,  I  believe,  occifiM 
the  doubt  at  firft  in  the  cafe  of  Jennet  v.  Coolest  I  SO. 
1  Saund.  112;  and  i  Lev.  170.  whether  an  ejeftmcnt 
be  on  fuch  a  power  of  re-entry:  but  it  was  at  laft  dctcnnioM 

f  (a)  An  eflate  per  aater  vie  it  not  in-  man  will  take  it  t  rpecii}  occifiAj 

tailablr  within  the  ftatute  de  domt :  the  N$ri»m  v.  Frtihr^  i  M.  $M(i*''^j 

firfl  taker  maydifpofc  of  it  by  any  con-  v.  Burrtv^  3  P.  MTm.  *f]r^ 

▼cyancc    during   his   life,    Narttn    v.  rach  an  eftate  is  limited  to /. bill 

Frecker^  1  jitk.  c,i\\Thi  Duke  of  Graf'  executors  and   tdnwniftitWi,  •  •*] 

ton  V.  Hanmer^  3  P.  Wmt.  i6(^.  n  (/);  dying  inteftatc  bit  heir  i»  ofl**^ 

Dee  d   BUke  \ .  Luxton^  SD.^E  189;  fpecial  occopaot,  lad  ceafefMii^>i 

and  Grey  \    Matnsck^  in  Chanc  7nn  retain  the  litle-decdt  agaiai  ^"J^l 

Vac.  1765,  cited  in  6  D.  9  E.  291.;  niftrator,  il/Arij/i*  ^**!i^»4^**1 

or  temb.  by  hi*  will  alone,  ih      Rut  if  219. 
he  do  not  dilpofe  of  it,  the  remainder*  . 
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woulcf  {a)f.  and  the  judgment  given  in  the  King^s  Bench 
Erined  in  the  Exchequer- Chamber.  And  the  leflbr  in 
ife  mud  admit  that  it  will^  otherwife  it  will  aflFord 
T  objedion  againft  him.  As  therefore  this  feems  in  the 
of  a  penalty  to  take  the  land  from  the  owner,  though 
r  s  time,  and  as  an  ejedment  will  lie  againft  him  as  oowt^« 
I  this  cafe  as  in  the  cafe  of  a  re-entry,  we  think  that  a 
id  is  neceflary  (bj,  but  give  no  pofitive  opinion^  being 
arfjT  of  opinion, 

HI  the  firft  queftion,  that  the  leflbr  had  no  right  to  enter 
mpayment  of  the  rtnt.  Such  a  condition  is  certainly 
akcn  ftridly,  and  therefore  is  not  to  be  carried  farther 
lie  devtfor  himfcif  has  carried  it.  Therefore  it  ha^^  been 
I  that  the  lord  upon  an  efcheat  cannot  enter  upon  qi 
ion  of  re-entry  for  nonpayment  of  rent.  And  it  has 
itways  Jiolden  that  powers  to  cut  down  trees,  to  make 
(cjf  or  to  do  any  thing  that  affeas  the  land,  muft  be 
Iridly,  and  are  not  to  be  carried  farther  than  the  exprefs 
So  is  the  cafe  of  Sacheveril  v.  Day  or  Dak^  Latch 
ind  Poph,  193;  and  there  are  feveral  other  cafes  that 
prcfs  to  the  fame  purpofe.  So  if  a  rent  be  granted  to 
d  his  heirs,  with  a  power  for  him  to  diftrain  during  his 
is  heirs  cannot  diilraio,  Ca*  Uu  147.  b.     Butt^s  cafe,  7 

►ugh  the  intent  of  the  teftator  therefore  in  this  cafe  had 
iiat  ThomAS  Hodgfon  and  his  executors  might  enter  and 
ie  profits,  yet  as  he  hai  not  exprefled  it,  it  cannot  be 
1  ^  for  the  condition  of  entry  is  plainly  confined  to  the 
r  and  daughter:  but  we  think  likewife  that  his  intent 


d.  B»gr,  C9.  Litnio^.  a,  note 

•  aHb'  Ondri^t  ck  Hmrt  v. 
■tf/.  477.  oA.  ed  — Id  the  cafe 
Iff? and  tentat,  where  the  for- 
\  riftM  t«re-enter  for  nonpay- 
tt%t%  the  Icigiikiture  have  le- 
m  from  the  diriicultie«  attend* 
entry  at  common  law,  by  en- 
im  to  recover  hi  ejectnncnt 
boy  formal  demand  if  there  he 
ritwt  difirefs  tn  the  Jemifedpre' 
t.  4  Gt9,  %,  c,  %&./.  %,  But  if 


there  be  a  fafficient  diftrcfs  on  the  pro- 
mifcs  he  cannot  recover  in  ejectment 
without  m»kiog  a  demand  oi;'  the  rent. 
Dee  d.  Ferfter  v.  IVamdUfsy  7  />.  tf 
E,   117. 

(r)  See  GeedtitU  6.Clarjres  y.Fcirartffi, 
DmfL  564;  Fernery  v.  Pmrtiugden^  3 
D.  Of  E  66$;  and  Dee  d.  tVyndham  v. 
Haicomhe,  y  D  fif  B.  713  ;  where 
moft  of  the  cafes  on  ihia  fubiect  are 
collected;  the  refult  of  them  all  \*  that 
the  coudrnction  of  the  power  i$  to  be 
governed  by  the  iote.«ioa  of  the  parties. 


CoWTH- 
WAITh« 
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1 744.  ^as  otherwiPe.  A  man's  intent  mud  be  collected  from  b 
words;  and  when  a  man  in  one  part  of  a  will  or  grant  imb 
ufe  of  certain  words  and  omits  them  in  another  part,  it  In 
Hamill  always  been  holdcn  that  his  intent  mud  be  taken  to  be  £K 
'",^J**''"rent.  Befides,  it  is  very  probable  that  he  might  intend  t 
'J(""^  givefucha  power  to  his  wife  and  daughter  and  nottogife  iti 
a  more  difiant  relation,  much  lefs  to  his  oephew's  execatv 
and  adminiftrators  who  might  be  no  relations  at  all.  Botl 
uas  faid  that  then  it  would  be  hard  for  Thomas  Hod^mtofi 
half  of  the  renewal  if  he  had  no  other  remedy  to  rccowerl 
but  by  adion  of  debt.  But  this  receives  an  anwfer^  fiiri 
being  plainly  a  rent-charge,  and  fo  ezprefsly  called  in  €■ 
part  of  the  will,  he  may  certainly  diftrain  for  it. 

As  therefore  we  are  of  opinion  that  the  executor  offhm 
Hodffortf  even  taking  it  that  he  has  a  right  to  the  rent,  hisM 
right  of  entry,  the  confequence  is  that  yoin  Hodi/m^ih^ 
claims  only  as  executor  of  T.  Hod^on  cannot  recover  iB  4* 
ejedment ;  and  therefore  according  to  the  rule,  be  voxAf^t 
the  defendant  the  cods  of  a  nonfuit." 

M.  iSG.t. 

Mon<iaY, 

Nov.  i6ih.  El.  Blissett  againJI  J.  Hart. 

In  an  action  [Hil.  1 7  Gio.  1.  Rol.  761.] 

by  Ihc 

owner  of  ao  f  ■  ^ 

SI*"'  J-  HIS  was  an  aaion  on  the  cafe, 

pcrfon  wlio 

VfT^t^Z  '^^^  ^^^  ^^""^  alleged  that  "  the  plaintiff  on  the  %ii 
hi«/ihc  Jlpril  I  740  before  was  and  from  thence  hitherto  hath  breatfi 
pla'intiff  ft, II  xsfeifed  of  a  certain  antient  ferry  with  the  appurtwiM* 
Th-Mur  commonly  c^\\e6  Bahlock- Hi  the  Ferry  upon  and  over  the  rg 
fcmon;  and//?/  in  the  parifhes  of  North  Moore  in  the  county  of  Oip* 
^i  fo"t  1**^"^'  Appleton  in  the  county  of  Berks  for  conveying  andoflT 
hV  drciarvinp  Upon  and  over  that  river  forwards  and  backwards  wpj^ 
tion  thai  her^^s  and  the  horfes  carriages  and  cattle  of  all  pcrfonsh^'^ 
•mnvr^^'^ccafion  for  the  fame  in  boats  kept  by  her  (the  plainiijig 
nirn  fuffi.i- for  that  purpofc,  taking  for  the  famecertain  reafonabkWpJ 
cnt  to  carry ^,.  f^rrvages  10  wiijfor  every  perfonon  foot  onchalfpeflflyi"' 
pa  nigcr*  ^^^^^  pcrfon  on  horfehack  one  penny,  for  every  bofft  «• 

Bull.  N.  P.  1*"^, 

76. ».  C. 
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Ei?t  and  for  every  carriage  as  follows,  to  wit,  for  every    1744^ 
h  or  chariot  2/.  6^.,  for  every  waggon  1/.  and  for  every 
bl  oir  chair  6d.  and  for  every  feore  of  (heep  ^d.j  and  for 
I  dcher  cattle  one  halfpenny  by  the  head,  which  faid  ferry  '^^'*?[r' 
M  been  10  the  form  aforefaid  from  time  whereof  the  me-    HAi^t'. 
ibrj  of  man  is  not  to  the  contrary  [and  no  other  ferry  ever 
itt  Direr  the  faid  river  within  the  faid  parifhes  or  either  of 
lit^  or  near  the  faid  ferry  of  the  faid  EIizabetK^]\  Ncver- 
ttlefs  the  defendant  on  &c  unlawfully  injurioufly  and  wrong- 
ttk  ierefied  and  fet  up  another  ferry  upon  and  over  the 
lid  river  nrar  to  the  faid  ferry  of  the  faid  Elizabeth  at  the 
Ijariflies  of  PifiiU  and  North  Moore,  in  the  faid  counties  and 
bfaiilinued  the  fame  &c,  and  at  divers  days  and  times  &c> 
nd  unjuftiy  carried  and  conveyed  in  his  boat  a  great  many 
■nfons  and  divers  horfes  &c  &c  over  the  fame  river  there 
prward  and  backward  near  to  the  plaintiff's  faid  ferry  ;  by 

'on  whereof  the  plaintiff  was  obliged  to  let  her  faid  ferry 

rmdch  lefs  rent  than  (he  did  before,  and  had  been  de- 
d  of  a  great  part  of  the  profit  and  emolument  of  the 

^irrry,  which  of  right  belonged  to  her  fire. 
There  were  five  other  counts  in  the  declaration.  The 
lecond  only  differed  from  the  firft  in  thefe  two  particulars, 
b  faying  that  the  plaintiff  kept  boats  for  carrying  perfons 
carriages  and  cattle,  **  for  certain  reafonable  freights  and 
ferryages"  without  faying  what  the  freights  were,  and  in 
omirting  the  words  between  the  parenthefis  in  the  firft  count. 

The  third  and  fourth  counts  varied  from  the  two  firfl  in 
this  refped,  that  they  charged  the  defendant  with  continuing 
■Bother  ferry  unlawfully  ereded  by  the  defendant  near  the 
■uiDtiflrs  ferry. 

The  fifth  count  was  fimilar  to  the  fecond,  except  that  the 
ferry  was  ftated  to  be  over  the  Thames^  inftead  of  the  //?/; 
ifld  the  fixth  refembled  the  fifth  with  this  difference  only, 
fimt  it  was  for  continuing  another  ferry  unlawfully  fei  up  by 
the  defendant  &c. 

•        : 

la 

'^•l^e  defendant  having  pleaded  the  general  iffue,  the  caufe 
was  rried  at  the  aflizes  at  Readings  when  a  verdid  was  given 
ior  ibe  phintiflF  with  one  (hilling  damages. 

A  motion 


fore  (hould  be  clearly  laid.  That  it  was  only 
flainiifF  was  feijid,  not  that  be  was  fiifrd  in 
DO  one  can  prefcribe  who  has  not  an  el^te  in 
113  ;  Ctrytan  v.  Liththye.  2  Satmd.  113;  £« 
Co.  86.  Aldred\  cafe,  g  Co.  ;-.  b.  Evt  v. 
Car.  75  ;  flurrifon  v.  Peek,  Litei.  IIO;  Cwu^ 
Hob.  39  ;  Sfoble  r.  £iir//tin,  2  JW«i.  318;  2  AS 
<Si/fl.  36. 

2dly,  That  there  mud  be  fome  valuable  co 
fupport  fuch  a  toll,  fuch  as  repaiiii^  &c.  Fm 
Owen  67  ;  I  Leon.  142,  3  ;  fid//  v.  (^Uii,  3  A 
^'/n.  Abr.  title  "  PreJcrifiieH,  B,  259.  But  00 
is  here  fct  forth. 

3(lly,  It  ought  10  be  a  rearonable  toll,  Savile 
here  the  tolls  were  unreafooable  ;  2/.  6J.  fi 
chariot,  and  only  i/.  for  a  waggon;  and  thai 
tion  here  laid  could  not  be  fupported,  becau 
no  chariots  or  coaches  before  the  time  of  Qyei 

4ihly,  That  it  fhould  have  been  averred  ii 
lion  that  the  plaintiff  kept  boats  and  ferryme 
carry  goods  and  pnlTengers  over  the  river ;  and  : 
of  this  aveim<.nt  was  not  aided  by  the  verdtfi. 

On  the  part  of  the  plaintiff  it  was  anfwered, 

I  ft,  Thai  it  was  fufficiem  for  the  plaintiff 

his  poflcflion  only  without  ftating  a  feifin  in  f;( 

an  aSion  agalnd  a  wrong-doer  for  difturbii^  il 
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Mi  ▼•  Fbxman\  2  Ventr.  291.     So  in  the  cafe  of  ereding  a    i  y^^. 
ihr  market,  it  is  fufficient  to  allege  that  the  plaintiff  **  hath  -    \-  _e 
M  ought  to  have  a  market  and  toll'^  &c.     Tard  v.  Ford,  2 
IhmL  172;  Roimfm^s  Entr.  51.  B^1«fTr 

idly.  That  it  is  not  neceflary  to  fet  forth  any  confideration.    JfJJJlJ 
I  MrmmL  aad  GMeJb.  177;  and  Fxijier  v.  Holynuut,  1  Lev. 

*  3''y»  'I^^  there  was  nothing  unreafonable  in  the  claim 
V  tolls  e«  At  forth  ;  and  that  the  rates  being  dated  after  a 
llUicel  it  was  not  neceflary  to  prove  them  as  laid.  Stapleton 
feMb^,  Ov.  £/ie.  798.  And  with  regard  to  coaches  being 
If  Ihodiem  invention,  it  was  fufficient  to  fay  that  the  fadt 
bifliliiliag  the  prefcription  are  found  by  the  jury  (d). 

tMy,  That  in  fad  it  was  fufficiently  averred  that  the 

Iff  kept  boars  8rc,  "  boats  kept  by  her  (the  •plaintiff) 

'dat  fnuipofe  ;**  that  if  not,  the  wanr  of  fuch  an  averment* 

',  was  aided  by  the  verdid  ;  aAd  that  in  fuch  an 

as  this  it  was  not  even  neceffary  to  make  fuch  an  aver- 

tmx  all.  That  this  was  not  like  the  cafe  of  a  mere  pri- 
right.  That  though  fuch  an  averment  was  to  be  found 
bfome  of  the  precedents  of  declarations  of  this  kind,  the 
tjlMerinimber  of  precedents  was  without  it.  Raft,  g.  b\  i 
w^Motts  Entr.  68,  9  ;  Robinf.  Entr.  51  ;  Heam  101,  190  ; 
>I  tifn.  4.  82,  83 ;  pL  28  ;  Harbin  v.  Green,  Hob.  1894 
^hAwrptme  v.  Ebim,  1  Ld.  Raym.  384  ;  Buxton  v.  BMtemsn, 
IM.  SB  ;  a03  ;  l  Keb,  386  ;  457  ;  Hali  v.  IVifeman,  Dyer 
If.  «•  wtkA  SHdman  v.  Hay^  Com,  Rep  $66,  And  that  the 
tefendant  might  indiS  the  plaintiff  for  not  keeping  a  fuffi- 
ient  number  of  boats  &c,  this  being  a  right  of  a  public 
latare,  or  he  might  bring  an  aSion  againff  him  for  damages 
F  he  had  fuflained  any  particular  injury,  2  Brownl,  y  Golr 
efk.  180;  Tajfu^.  Partridge,  Salk,  12;  and  Certh.  191. 

7%  Court  over-ruled  all  the  objedions  but  the  lafl  on  the 
trft  argument.  The  fecond  argument  was  direfted  for  the 
ingle  point  only,  whether  it  were  neci.'ffary  to  aver  in  the 
ledaration  that  the  plaintiff  kept  boats  and  ferrymen  fdli- 
ieot  to  carry  goods  and  paffengers  over  the  river ;  and  on 
te  lecond  argument  this  objedion   was  alfo  over-ruled. 

(«)  ^^  tbitb^er-v,  Lgtbhridgt^  1 1  Oe:  %,  fif,  7«,  7$. 

The 
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1 744.   The  Court  therefore  difcharged  the  rule  for  arrefiing  the 
^*  ■V  -^judgment, 

mi^mfi^  J"dgn™*n^  for  the  plaintiff.  (4 

Hakt. 

(a)  The  retfont  given  by  the  Court  the  action.     Brt,,  Ahr,  **  J3inmtit 

for  the  opinion  they  entertained  do  not  Cafe\^*  pi,  14  ;  41  ;  $7.     In  cafe  if 

appear  in  Lord  Chief  Judice  fFUles^z  erecting  a  new  market  or  ferry  to  nf 

paper* :  bnt  the  following  note  is  taken  nuilance,  I  may  have  an  affile  of  nn- 

from  Mr  J.  ^hmej*  note  book.  fance  or  an  action  on  the  caie.    If  lli 

**  By  the  Court.     A  ferry  i«  public!  >  ferry  be  not  well  repaired,  it  it  popa- 

jurit.  It  is  a  franchife  that  no  one  can  lar,  and  in  nature  of  a  highway  (1)1 

cre£l  without  a  liccnfefrom  the  crown :  and  no  action  lies  withoot  fpecial  di' 

and  when  one  is  ereded,  another  can*  mage  by  reafon  of  the  infinity  of  faits< 

not   be   erected   without  an  ad  quod  bat  itistobereformed  by  prefentONat 

damnum.   If  a  fecond  is  erected  with-  or  information  at  the  fait  of  the  crom,' 

out  a  licence,  the  crown  ha«  a  remedy  This  diflTeri  from  the  cafes  of  miU^ 

by  a  quo  warranto,    and  the  former  bakehoufcs,  &c«   which  are  growM 

grantee  has  a  remedy  by  aciion  (1).  on  cuftoms  and  of  a  prirate  oatnei 

'    Bnt  what  profits  it  yielded,  and  what  and  this  declaration  is  good  withaoltf 

repair  it  was  in  were  proper  tor  the  averment  of  the  fofficiency  of  thefoi 

coofideration  of  the  jury  to  t'ouod  their  ry. — And  the  plaintiaF  had  jodgONiL 

damageit  upon.     The  county  cannot  N.  B.  The  Court  rmther  ucliacd  la 

change  a  bridge  or  highway  from  one  conceive  that,    if  the  aTermcnt  M 

place  to  another    6  Mid.  307 ;  1  IhJI.  been  aeceifary,    the  rerdict  had  lift 

701.     The  franchife  is  the  ground  of  cured  it. *^ — lAS.Abmty}^ 

(1)  But  the  owner  of  a  ferry  from  A.  to  B.  cannot  prevent  perlbns  goi^il 
the  boats  of  any  other  perfoo  from  A.  directly  to  C,  thoogh  C.  lie  neartali^ 
provided  it  be  not  done  fraudulently  and  as  a  pretence  for  avoiding  theicfahr 
lerry.     Tript  v.  Frank,  4D  9  E,  666, 

(z)  Vid.  ^r«  Abr.  tit.  ^^  ASita  §m  tbe  Cafe,**  pi.  93. — Bnt  in  the  afe  of  I 
county  bridge,  no  action  can  be  maintained  by  an  individual  agaiaft  the  iab-  *: 
bitants  of  a  county,  though  he  fuftain  a  particulir  injury  in  coofequeoce of  tk 
bridi^e  bung  Jut  of  repair.     Bajell  v.  the  Men  9/  Devea,  %  D  if  L  <6)i    i 
FoMi^b.  340. 


M.18G.1.  Nathaniil  Simpson  asalnft  Chiverton  HAnroPPi 

Wednefday,  "^      ' 

Nov.  28th« 

[Hil.   16  Gio.  1.    Rol.  1160.] 

Implements  X  HE  Opinion  of  the  Court  was  delivered,  as  follows,  to 

of  trade  are  *  *  #   * 

privileged 

fromdiftrefs  fTtHef,  Lord  Chief "  Juftice.  "  Trover.  This  cofflti 
th^  Tc'ln^  before  the  Court  on  a  fpecial  verdift  found  at  the  Leuefiif 
aAuni  ufe   aflizes,  held  at  Leicejler  on  the  3d  of  Auguji  1 743. 

at  the  time, 

or  if  there  br  any  other  fufiicient  dlftrefs  oh  the  premifes. 

Bn  t  if  bey  he  not  \n  aC\u%\  u^c^^v^^  *^  vV^kic,  tc  uo  other  fofBcient  diftrcfa  oa  the  preoiifb* 
tJben  they  may  be  diftnLimcd  lot  i^^x. 
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Thr  plaintiflT declared- againft  the  defendant  for  that  on  the    j ^.. 
iotli  of  O^ober  174!  he  was  pofltdcd  of  one  frame  for  the  ^    _      ^ 
bitting  weaving  and  making  of  ftockingSy  vnlue  20/.  as  of 
hii  own  proper  goods,  and  being  fo  poflcfTcd  he  loft  the  fame,   ^"■^'J* 
nd  that  afterwards  to  wit  on  the   i8th  of  Augu/l  1742  it  h^wfi, 
ime  to  the  hands  of  the  defendant,  w'jo  knowing  the  famp 
hjbt  the  goods  of  the  plaintiff  afterwards  to  wit  on  the  19th 
mj  of  the  fame  month  of  Augufi  converted  the  fame  tp  his 
^nrolc;  damage  30A 

^TIle  defendant  pleads  not  guilty;  and  the  jury  find  that  the 
rihioriflF  on  the  27th  of  March  1741  was  poffcflld  of  one 
Kame'  for  knitting  weaving  and  making  ftockings,  value  8/., 
ihjt  own  proper  goods.  That  upon  that  day  he  let  the  faid 
to  yoAi  Armjirwg  at  the  weekly  rent  of  9J.,  and  fo 
week  fo  week  as  long  as  they  the  faid  Nathaniel  Simpfon 
plaintfff^  and  John  ArmJIrong  (hould  pltafe ;  by  virtue 
rhich  letting  the  faid  John  Aniiftrong  was  poflfcfled  of  the 
l|iii  frame  at  tlie  faid  rent  until  the  time  after  mentioned, 
lAfD  the  fame  was  feifed  as  a  diftrefs  for  rent  by  the  defen- 
tnt.  That  the  faid  John  Armfirong  is  by  trade  a  ftocking- 
iMfer,  and  ufed  the  faid  ftocking  frame  as  an  inftrument  of 
■k  trade,  and*  continued  the  ufe  thereof,  and  his  apprentice 
^  ufing  the  faid  ftocking-frame  at  the  time  therein  after 
iention«d,  when  the  fame  was  feifed  by  the  defendant  as  a 
iftrefs  for  rent.  That  the  faid  John  ArmJIrong  held  of  the 
(fendant  a  certain  mefliiage  and  tenemcnT  in  the  parifli  of 
^mdhoufe^f\i  county  of  Leicefter  by  virtue  of  a  leafe  to  him 
ic  faid  John  Armjirwg  thereof  granted  by  the  defendant 
Oder  the  yearly  rent  of  35/.  for  a  term  of  years  not  yet  ex- 
ired,  and  was  in  the  adual  pofleflion  of  the  fame  when  the 
lid  ftocking-frame  was  diftrained  for  rent  by  the  defendant. 
liat  on  the  19th  of  December  1751  John  Armjirwg  was  in- 
ebted  to  the  defendant  in  53/.  for  arrears  of  rent  of  the  faid 
leflbage and  tenement;  and  that  the  faid  flocking-frame  was 
len  upon  the  faid  mefluage  in  the  poflfcflion  of  the  faid  John 
rmfirwng^  and  that  there  were  not  goods  or  chattels  by  law 
llraihable  for  rent  in  the  faid  mefluage  without  the  faid 
Bckifig-franie  fufficient  to  fatify  the  fa'rd  rent  fo  in  arrear  at 
le  lime  when  the  faid  ftocking-frame  was  feized  as  a  diftrefs 
%  the  faid  rent.     That  on  the  faid  19th  of  December  the 

L  1  defendant 
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tniered  10  the  laid  mefluage  aad  ttnemei 

thne  feizcd  the  Ttid  ftoc^ng- frame  00  the  fa 

inb  as  a  dtfbtfs  for  the  faid  rent  fo  in  arreart  as  ti 

^s  apprentice  was  then  weaving  a  ftod 
.  And  that  the  defendant  (though  oi 
^\  hath  lefiiled  to  deliver  the  faid  docking-frame 
^-— ^^  aad  coatiMKs  to  detain  the  fame.  The 
ides  «s  ufoal,  by  fobmitting  the  matter 
afmmn  cc  :be  Coon  whether  the  (aid  ftodLing-frame  * 
arv  lifraaaadk  for  the  faid  arrears  of  rent  or  not;  and 
Ceur;  iknls  he  of  opinioo  that  it  wat  not,  they  aS 
'ikeplMtiffat8A&c 

tfeaal  venKd  three  queftions  (a)  ari(e, 
Etker  a  Aockmg-fimme  has  any  privilege  at 
at  of  tnde;  or  whether  it  be  gei 
goods  are,  even  thoiarb 


SecmN-*  TlMgh  it  auy  he  fo  &r  privileged  as  aot 
hnaaM  if  there  be  no  other  goods  fuSdentt  yetwi 

■ot  be  diraioed  if  there  be  not  fid 


TVr^«  TSc<afh  it  be  diftraiaable  either  b  the  one 
4C  tie  ecSfT  whfsh  i>  not  in  adnal  ufe,  yet  whetheror 
3»  stfc  a  r^nicc^*  privilege  by  being  adnally  in  ufe  at 
cc  t^  cdbeis  as  the  prelent  cafe  is. 


I  j^T  S«t  tctth  upon  ihe  two  firft  qoeftions,  becaofeC 
s:^  ace  r^  yrj:^rqt  cafe;  hot  yet  it  may  be  proper  td  ooaC 
tS:n  1  -  ctt;«  ro  introduee  the  third,  which  is  the  nrjc 

TSe*^  are  five  forts  of  things  which  at  coailionhfr  n 


ii»  T>*Ks  annexed  to  the  freehold. 

^>.\  l>ii^  delivered  to  a  perfon  exercifing  a  public  id 
rc"  i^  carritnd  wroocfat  wocted  up  or  managed  ia  tiie  nj^ 
his  traoe  or  coiploy. 


f«iTV  <afifWt«k»aia|Kd;  oa  Kiagh  ScriL  asdliiirfr  6$.^ 
JHU^Vi  f^P^r^j  €tk  i74l>  4.  Aod  plaiatiff;  and  by  iim0^  iSl  #P 
rW.^  JUif  HK  i744>  ^  ^^im    Kiif^Sajti.  ftrthipdiWiitf.    . 
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•^.3^*  Cocks  or.lheaves  of  corn. 

'  4thj.  Beafts  of  the  plough  and  inilruments  of  hufbandry. 
f  gthj  The  inftruments  of  a  man's  trade  or  poiTcflion. 
The  firft  three  forts  were  abfolutely  free  from  diflrefs,  and   Simpmw 
l(|  .not  be  difirainedj  even  though  there  were  no  other  h'^'^JJ^ 
befides. 
tipo  bft  are  only  exempt  fub  modo,  that  is  upon  a 
ion.that  there  is  fufEcient  diftrefs  befides. 
ga  annexed  to  the  freehold  (a)  as  furnaces^  milldones, 
-pieces,  and  the  like,  cannot  be  diflrained,  becaufe 
J  cannot  be  taken  away  without  doing  damage  to  the  free- 
Id.  which  the  law  will  not  allow. 

Things  fent  or  delivered  to  a  perfon  exercifing  a  trade,  to 
be  carried  wrought  or  manufa3ured  in  the  way  of  his  trade, 
Ijp  a  horfe  in  a  fmith's  (hop  (h)y  materials  fent  to  a  weaver, 
doth  to  a  taylor  to  be  made  up,  are  privileged  for  the  fake 
trade  and  commerce,  which  could  not  be  carried  on  if 
ich  things  under  thefe  circumftances  could  be  diftrained  for 
jBDt.due  from  the  perfon  in  whofe  cudoHy  they  are. 
' 'Cocks  and  fheaves of  corn  were  not  diftrainable  before  the 
IpUUe  2  W.  l£  M.  c,  5.,  (which  was  made  in  favour  of  fand- 
ptd»)'t  becaufe  they  could  not  be  redored  again  in  the  fame 
fligbt  and  condition  that  they  were  before  upon  a  replevin,  but 
Mft  oeceflarily  be  damaged  by  being  removed. 

fieraftsof  the  plough  &c  were  not  diftrainable  (r),  in  favor 
pF  hufbandry  (which  is  qf  fo  great  advantage  to  the  nation,) 
md  likewife  becaufe  a  man  (hould  not  be  left  quite  deftitute 
if  ^tting  a  living  for  himfelf  and  his  family.  And  the  fame 
l^aTons  hold  in  the  cafe  of  the  inftruments  of  3  man's  trade 
IT  proftflion. 

Sut  thefe  two  laft  are  not  privileged  in  cafe  there  is  diftrefs 
flioogh  befides;  otherwife  they  may  be  diftrained. 

Thefe  rules  are  laid  down  aqd  fully  explained  in  Co,  Lit, 
^7*  a.  t.  and  many  other  books  which  arc  there  cited  ;  and 

{m)  Vid.  Nihlet  ▼.  Smtby  4D.VE.         U)  But  they  may  be  diflrained  for 

ijll^  non(>aycnent  of  the  poor-rates,  tiioagh 

^J^l  OrbroDgbt  iqto  a  common  inn.  there  be  no  other  good& luflictent  toan- 

frtk  ** Diftreft^''* ^l  $7.  But  a  carriage  fwer  the  demand,  Inch  a  diftrefs  being 

lii  a  very  (bible  is  not  privileged  from  in  the  nature  of  an  execution.  Hutchtnt 

Mbtltforrcatby  the  Icflbr    Francis  v,  v.  Ch^mierty  i  Burr,  ^^9,  ^ 

L  I  2  there 


actually  m  uie,  it  being  lound  (hat  there  was 
diAreh  befides  (0).  Tbefe  are  the  words  in  Cari 
cafe  of  yinkinfiont  v.  Ebdtn,  "the  very  implen 
may  be  diftrained  if  no  other  diftrefc  can  be  tak 

But  whether  or  no  this  (loclcing- frame's  beii 
ufe  at  the  time  of  the  diflrefs  gives  any  furthe 
the  third  and  principal  queilion  in  the  prefent  ca 
are  all  of  opinion  (hat  upon  this  account  it  1 
dillfained  for  rent  for  thefe  two  plain  rcafoni ; 

ill,  Becaufe  it  could  not  be  reftored  again  up 
in  the  fame  plight  and  condition  as  it  was,  but  1 
nificd  in  removing,  for  the  weaving  of  the  ftocl 
leall  be  flopped  if  not  quite  fpoiled,  which  is  th 
of  the  cafe  of  com  in  cocks  ^c; 

xdly,  Whiin  it  is  tn  the  cullody  of  any  perl 
by  him,  it  is  a  breaah  of  the  peace  to  take  it 
are  two  fuch  plain  and  flrong  reafons  that  ev 
quite  a  new  cafe  I  fhould  venture  to  determine  i 
authority  at  all ;  but  I  think  that  there  are  {eve 
authorities  which  confirm  this  ofnnion. 

It  is  exprcfsly  faid  in  Ca.  Ut.  47.  a.  that  a  I 
man  is  riding  upon  him  (b),  or  an  axe  in  a  mai 
ting  wood,  and  the  like  cannot  be  difirained  I 
Braffan  and  feveral  other  old  books  there  is 
made  betwcrn  caralla  otiofa  and  things  which  a 
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t 

Mild  not  be  diftrained  any  more  than  a  net  in  a  man^a  hand,    1 744.  . 
Ira  horfe  on  which  a  man  is  riding.     So  in  Moor  2149  T'A^ ^-— >r"**-^ 
fifcwniefs  of  BindotCs  cafe^  it  is  faid  that  if  a  man  be  riding   8^^^,,^,, 
Ml  a  horfe  the  hoKe  cannot  be  diftrained,  but  if  he  hath    4igaimft 
iHCber  horfe  on  which  he  rides  fometimes,  this  fpare  horfe  H4KToffr. 
iiy  be  diftrained. 
►■'■ 

^I  could  cite  many  other  cafes  to  the  fame  purpofe,  but  I 
)Ut  that  thefe  are  fuf&cient  to  fupport  a  point  which  has  fo 
Iving  a  foundation  in  reafon,  efpeciaily  fince  there  is  but  one 
■lb  which  feems  to  look  the  contrary  way,  which  is  the 
ife  of  tyebb  V.  Bell^  i  Sid,  440.,  where  it  was  holden  that 
vo  horfes  and  the  harnefs  faftened  to  a  cart  loaden  with  corn 
^bt  be  diftrained  for  rent.  But  in  the  firft  place  I  am  not 
leav  that  this  cafe  is  law ;  and  befides  it  is  exprefsly  faid  in 
bu  cafe  that  a  horfe  upon  which  a  man  was  riding  cannot  be 
iftnaiaed  for  rent ;  and  therefore  a  qusere  is  made  whether 
r  a  man  had  been  on  the  cart  the  whole  had  not  been  privi« 
igedf  which  is  fufticient  for  the  prefent  purpofe,  it  being 
Hind  that  the  ftocking- frame  was  to  be  in  the  a&ual  ufe  of 
at  the  time  when  it  was  diftrained. 


For  thefe  reafons,  andupontheftrength  of  thefe  authorities, 
19  are  all  of  opinion  that  this  ftocking-frame,  the  apprentice 
etogadually  weaving  o  ftocking  upon  it  at  the  time  when  it 
madiftrained,  was  not  diftrainablefor  rent,  even  though  there 
nere  no  other  diftrefs  on  the  premifes  \  and  therefore  judg- 
Knt  muft  be  for  the  plaintiff  («)/' 


is)  Thit  cafe  wnt  ckcd  and  rcH«d    of  Daviei  r.  F^vull^  Nil.  \  i  Ge9,  i. 
Butler  in  0§rt9m  v.     fup.  46 ;  and  Eat^ 
E  $68.-Sec  the  cafes    Get,  %- /up,  1^6. 


Mn  by  Mr.  J.    Bulier  in  G§rtn  v.     fup.  46;  and  Eattn  v.  Stutbhy^  HiL  i% 


H.  1 8  G.  ft. 

Hunter  againft  French  and  Others.  jan^jfi 

NAn  allegt- 
OT  being  well,  I  did  not  go  to  fVeflminfler,  tionina  de- 

But  my  Broihers  Abney  and  Burnett  gave  judgnoent  in  this^f^rt  mt- 
aie  for  the  plaintiflF,  the  point  refervtd  being  given  up  byUcioiupro- 
he  defendant.  _  ^"VlhV 

plaintiff 
by  a  jury  •f  tjje  faid  county  &c  wai  duly  iind  in  a  lawful  mannfr  acquitted**  i«  proved  by 
le  prodadion  of  the  record  by  which  it  appeared  ibat  the  jury  f§uni  the  plmntijfwi^  Z^'^'It 
■d  apon  thatyW^M/a/  was  entered  tbai  tbt  pUimtiff  Jbtuld  i§  thereof  eu^uitted. 
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I  ^^4,   J.     The  cafe  was  fpokqn  to  on  the  22d  of  NtnenAtr  hft  lif 
^  ■y   » Prime  Serjt.  for  the  plaintiff,  and  Bo^k  Seijt.  for  the  dfr* 
fendant  \  and  is  as  follows. 

HVVTIR 

^EMQu.  '^  ^^'  ^^  adion  on  the  cafe  for  a  malicious  profecurioo; 
wherein  the  plaintiff  in  the  ufual  form  fers  forth  that  thfl 
defendant  cauftd  him  to  be  rndided  for  perjury^  and  that  he 
fairely  and  malicioufly  caufed  the  faid  indidment  to  be  pie- 
fented  againft  the  plaintiff,  and  fuch  proceedings  were  there* 
iTpon  had  that  afterwards  to  wit  at  the  fdfions  of  our  lorl 
the  King  of  oyer  and  terminer  held  at  the  caflle  of  F^ri'm 
and  for  the  county  of  Tork  on  Monday  the  i8th  day  of  falf 
in  the  1 7th  year  of  his  prefent  Majefty  before  T^mM  Daifm 
Kfq.  one  of  the  juftices  afligned  to  hold  pleas  before  ik 
King  himfelf  Thomas  Birch  Efq.  one  of  his  Majefty*s  ftrjeiM 
at  law  and  their  affociates  &c  the  faid  Thomas  Hunter  (ibe 
plaintiff^  by  a  jury  cf  the  faid  county  of  York  was  duty  ini  hii 
lawful  manner  acquitted  of  the  premifes  in  the  faid  indi^mtd 
fpecified ;  Damage  500/.     Verdift  for  the  plaintiff  for  floot 

And  a  cafe  was  re(erved  for  the  opinion  of  ibis  Coartvpsl 
this  point,  whether  the  record  of  acquittal  produced  in  Cfi- 
dence  proved  the  plaintiff's  declaration  as  laid.  The  evideooe 
produced  was  a  copy  of  the  record  of  acquittal,  whereby  it 
appeared  that  the  jury  found  the  prefent  plaintiff  not  gtAji 
and  that  upon  that  verdid  the  judgment  of  the  Court  «tf 
entered  that  the  prefent  plaintiff  fliould  go  thereof  acquittei 

Bootle  Serjt.  for  the  defendant  objeded  that  the  acqoittii 
is  by  the  court  and  not  by  the  jury;  and  it  appears  by  the 
evideace  that  the  plaintiff  in  the  prefent  cafe  wm  fo  ic 
quitted;  and  that  therefore  he  ought  to  have  fer  it  forth  thit 
he  was  acquitted  by  the  judgment  of  the  Court  and  not  tbst 
he  was  acquitted  by  the  jury,  as  he  has  done.  For  that  the 
jury  only  find  a  perfon  guilty  or  not  guilty  of  the  fa&,  and 
then  the  Couii  pafles  the  fentence,  ti)l  which  time  the  party 
cannot  legally  be  faid  to  be  acquitted.  He  infiffed  that  all  the 
precedents  are  in  this  manner,  that  the  party  was  acquitted 
by  the  Court,  and  not  one  that  he  was  acquitted  by  the 
jury.  And  he' cited  Stroud  v.  Lady  Gerrard ;  SsUt.  i% 
IVent worth  v.  fVentworth-y  Cro.  Eliz,  4525  Francis  ThrogmertMt 

cafe, 
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h  0«.  JBffjs.  56^  I  and  2  Hak's  Hijt.  if  tie  Beas  of  tie  1 744>  5- 
wn  a43»  wh^re  u  is  laid  that  there  muft  not  only  be  an  ^— -v^ 
[aittal  by  a  verdiA  but  a  judgment  thereupon  quod  eat  fine 
;  for  the  bare  verdid  of  his  former  acquittal  is  not  -a    ^i'^Jt 
(piont  bar  without  a  judgment  pleaded  alfo;  and  ditto  Fuicik 
S*     l^But,  on  looking  bto  that,  it  plainly  appears  to  relate 
Ij  to  verdids  in  civil  adions.  Vide  14  Hen.  7.  r.  30.  there 
^.     He  alfo  cited  i  LJ.  Raym.  376.  SaviUe  t.  Roberts^ 
ere  the  record  is  fet  forth  at  large,  and  it  is  there  faid  that 
party  debito  modo  fecundum  legem  et  confuerudines  regni 
riii^  inde  acquietatus  fuit,  prout  patet  per  recordum  &c  ; 
leh  fhews  that  the  fame,  as  reported  in  Salk.  13.,  is  mif* 
f;a,l  for  it  is  there  faid  that  the  record  was  et  fuit  inde  per 
edidum  juratorum  acquietatus,  which  (he  faid)  was  the 
J  book  when;  any  fuch  entry  could  be  found. 

friwM  Serjt.,  on  the  other  fide,  infifted  that  the  entry  was 
lit  I  that  a  man  might  be  properly  faid  to  be  acquitted  by 
imTt  as  he  undoubtedly  may  be  faid  to  be  convided  by  the 
rdiA  ;  that  the  judgment  was  the  neceflary  confequence, 
i  could  not  be  refured  tz  debito  juftitise  in  a  criminal  cafe 
i^n  the  party  was  acquitted  by  a  jury,  for  that  no  new  trial 
dU  be  granted ;  which  we  agreed.  If  this  were  not  fo,  he 
d  that  the  words  "  by  a  jury  of  the  fold  county  of  Tork^ 
gfat  to  he  rejeded,  and  then  it  would  be  well  enough  ac- 
p^ding  to  the  precedent  in  Lord  Raymond  \  and  the  evidence 
Nved  that  he  was  duly  acquitted  bv  verdid  and  judgment 
the  court  thereupon.  And  he  citecl  2  Inft.  385.  on  Weflm. 
€.  \%'  Co,  Entr.  25.  b.  Tiomff,  Entr.  43.  pL  64.  WintKs 
ir.  74.  Trem.  P.  C.  286,  289.  Clifi^s  Entr.  29.  Heme^s  Plead 
.  2  H^nvL  P.  C.  199,  200.  Hale*}  Hift.  P.  C.  i  vol.  560 
d  a  voL  64,  300^  301,  2,  4»  and  5$  and  CoweWs  Interpreter* 

My  Brother  Abney  was  of  opinion  that  it  was  well  enough; 

r  that  the  words  ^*  by  a  jury  &c"  might  be  rejeded.  « 

My  Brother  Burnett  thought  that  they  could  not  be  re«> 
Eked;  bat  that  a  man  might  properly  be  faid  to  be  acquitted 
r  the  jury  at  lead ;  that  it  is  TufEcicnt  to  fay  that  a  party  is 

duly 
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1 744*  i'^^^Y  "^^  '"  ^  lawful  manner  acquitted  by  the  jury  («).    A 

\_      -    ^  »^'»  took  notice  where  exprefs  malice  isneceflary  to  he  prov 

.,     in  thefe  adions,  and  where  not ;  that'  where  a  perfon  is  a 

'^i*  quitted  by  a  jury  malice  need  not  be  proved  at  6rft  on  t 

Pmcb.  part  of  the  plaintiiF,  hut  it  is  incumbent  on  the  defendant 

(hew  on  the  other  fide  that  there  was  a  probable  caafe  (h 

but  that  where  the  indidment  is  quaflied,  it  is  neccflarT  i 

the  plaintiff  to  prove  exprcfs  malice ;  and  this  difttndion 

faid  would  reconcile  all  the  differences  in  refined  to  this  matti 

/  was  of  opinlm  that  the  words  "  by  a  jury  fcc**  coold  r 
be  rejcSed ;  they  appearing  from  what  my  Brother  Bum 
faid  to  be  very  material  words.  I  doubted  whether  a  m 
could  properly  be  faid  in  a  legal  fcnfe  to  be  be  acqaitfed 
the  jury  ;  as  the  jury  do  nor  acquit  him  of  the  crime,  I 
only  finA  him  not  guilty  of  the  fids,  and  then  thc'Cki 
acquits  him  of  the  crime.  But  I  was  clearly  of  opini^  V 
the  acquittal  was  fufficiently  laid  in  the  declaration;  fof 
thought  that  the  words  might  fairly  be  conftrued  in  tl 
manner,  that  he  was  duly  acquitted  by  the  jury  and  io 
lawful  manner  acquitted,  and  then  it  would  be  very  well  i 
cording  to  the  precedent  in  Lord  Raymond  \  to  which  ct 
ftrudion  my  Brother  Burnett  agreed. 


(«)  To  an  aAion  for  a  m^liciont  pro-  actlcm  for  a  nalicioiu  prafecotioa.  1 

ccntion  the  plaintiiF  mnft  allege  that  lice  maj  be  implied  from  the  «aa 

the  profccution  is  determined.  Amndell  probable  caale,  but  not  e  copfcrfc. 

^.  Treg9M,  Telv.  117;  Lenms  ▼.  Farrel^  t—  v.  Jthuftam^  i  D.  9  E,  $4S-- 

I  Str.  114;  Ftjbtr  v.  Brijln»^  ^^"g^*  action  will  lie  for  a  maliciotta  pnC 

11$.    So  in  an  action  for  a  malicious  tion,  though  the  indictment  be  de%c 

commitment   on  a  charge  of  felony,  and  cannot  be  fupported  in  law.   ] 

Mirgau  V.  Hugbtt^  %  Durnf  Qf  £.  it;,  v.  Gwmu^  Gilh,  Caf.  h  £fa  aoi^i 

Jnfuch  a  cafe  ftatiog  that  the  plaintiflf  111;  and  10  MtJ.  xifjChmmhrit 

was  dijcharged   rom  his  imprifonment  ^>/««,  1  Sir.  691  ^  andlTfVlfv  Aafi 

t  not  fufficient.    lb.    So  in  actions  for  4  I>  9  E.  147.— But  bo  action  ci 

jnalicioufly  holding  to  bail      Parker  v  maintained  for  a'malicious  proCeci 

Lamgley^  Gilb,  Caf  in  Equ.  163;   lo  before  a  conrt  martial  for  an  off 

AfJ  14$,  109— Entering  a  nolle  pto-  cognixable  by  that  Court ;  nor  fet 

fequt  by  the  Attorney  General  is  not  a  laying  to  bring  an  officer  ooderai 

termination  of  the  profccution  fo  as  to  to  a  conrt  martial,  it  being  a  mHi 

enable  the  party  accufed  to  bring  an  offence.    Smtttn  v  Jthufitme^  ■  D 

action  for  a  malicious  profccution,  be-  E.  493.— Nor  can  fuch  an  actioi 

canfc  new  procefs  may  ftill  iffae  on  the  maintained  againfl  in  officer  in 

fame  indictment.     GtJJarJ  v.  Smtb^  army  for  an  improper  exercifc  of 

6  M»J.  161.  power  flagrante  bello  and  ont  of 

(h)  Malice  and  the  want  of  probable  kingdom.    Bsr^ms  v.  Keppti^  %  ft 

canfc  muft  both  concur  to  fopport  an  314. 

•    Howei 
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»wever  the  matter  was  ordered  to  be  fpoken  to  again :  1 744^  5* 
IS  1  faid  before,  upon  its  coming  on  this  day, the  counftl^— ^r*  ■ 
le  defendant  declined  Tpeaking  to  it ;  Huwrtm 

'    So  judgnoent  for  the  plaintiflp  according  to  the  rule.**  P»t«cii. 


H   GoTT  and   Mary   his  Wife  againft  Henry  H.iSGcot. 
TKIN8ON  Son  and  Heir  of  Henry   Atkinson  ^^"tth- 
Oti-e^v   Efq.   deccafcd,    William    Vavasor, 

HOMAsMlCKLEfHWAYTE,  and  HeNRY  AtKINSON 

'.  Lbbos,  Dcvifces  of  certain  Lands  of  the  iaid 
[snry  Atkinson. 

■.  .•• 

•NEBT.  The  plaintiff  declares  on  a  bond  dated  the  ift  fu^'fhi^dt.'*^ 
J  oi  November  1737,  whereby  Henry  At kinfon  dcceafed  vfor'sbodt 
me  bound  to  the  plaintiff  Mary  when  fole  in  200/.  and  *^«?  •«  *'"^ 
iihifnfelf  and  his  heirs  ;  and  he  lays  his  damage  at  io/.|]^AiP"l^ 

dcviforV 

he  defendant  Henry  Atkinfon.  (being  an  infant)  J)y  bis^^*'*''^^*^^ 
ditn  pleads  riens  per  difcent  (d);  and  the  plaintiffs  pray  fu^d  ond«r 

ment  accaioft  him  of  affets  cum  acciderint.  thcftat.jSc 

^  4  w.  &  M. 

he  defendants  Winiam  Vav/ifor  and  Henry  Atkinfon^  two  Barne«  1  ^4. 
he  devifeesy  plead  that  the  ttffator  died  feized  of  divers^*  ^' 
I  afid  tenements  in  the  county  of  Tork  to  the  value  of 
lebt ;  and  that  in  his  life- time,  on  the  aid  of  Auguji 
),  he  made  his  will,  and  gave  to  the  defendants  IVilliam 
^  Thomas  MickUthwayte  and  Henry  Atkinfon  all  his 
iiaget  lands  and  tenements  which  he  had  any  power  to 
>fe  of  by  his  will  &c  and  all  his  goods  and  chattels 
other  perfonal  effate  whatfoever  upon  this  fpecial  truft 
confidence,  that  in  fuch  convenient  time  after  his  death 
I  them  (houid  feem  proper  they  fhould  fell  and  difpofe 
uch  his  meffuages  &c  and  alfo  all  his  goods  &c  for  as 

If  tbehtirpiiyhisance(lor*Kdcbt«  not  plead  that  be  claim*  to  retain  t 

;  iralucof  the  land  dcfcended,  he  certain  fam  for  money  laid  out  in  re* 

Mkl  the  land  difcharged  from  the  pairing  the  premifes  defccndcd.  Skttel" 

debts  of  the  acceftor.    Buckley  ▼.  vHrth  v.  NtvilU^  i  D,V  £  454. 
ag^e^  I  Sir,  6*s.<— Bat  be  can- 

mucb 


furplus  money ;  and  he  ^jlvv  hii  faid  iru(lee> 
out  of  the  money  To  raifed  [heir  charges  a:td 
execution  of  the  faid  trull.  That  the  Taiij 
died  on  the  fame  day,  and  that  at  the  itme  of 
were  divers  other  creditors  of  the  intedaic 
bond  as  upon  fimple  conirad,  befidet  the  plai 
at  the  time  of  fuingT  out  the  original  writ, 
before  or  fince,  the  faid  dcftndaats  are  not 
dcvifte*  of  any  lands  &c  of  the  faid  lellator 
upon  the  Irufts  and  for  the  purpofe* aforefaid 
which  were  devifed  to  them  all  remain  unfoli 
are  ready  to  verify  j  wheiefore  &e. 

The  other  defendant  Tiemas  MickUthnmft§ 
that  he  cannot  deny  the  adion  of  the  plaimi: 
bond  is  the  deed  of  the  teflator,  but  that  th 
lite-lime  made  his  will  as  aforefaid,  and  fett 
as  in  the  other  plea,  onl3r  omitting  the  dnili 
to  his  wife;  and  fByi  that  he  never  entered 
&c  devifed  to  him  and  the  other  defendants  i 
totally  i^fofed  to  accept  of  the  truft,  and  ha* 
meddled 'there  with;  and  this  he  it  ready  to  vei 
fore  he  prays  judgment  whether  he  ought  to  I 
the  faid  debt  by  virtue  of  the  faid  bond,  ez< 
meflToafies  &o  fo  as  aforefaid  devifed  to 
defendants. 
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Ae  esecucibn  of  the  judgment  for  the  debt  and  da- 1744,  5. 
on  any  other  lands  and  tenpments  or  ip  any  other  ui  'Jwiwi 
r  than  on  the  lands  and  tenements  in  the  plea  men- 
»  and  for  that  the  lands  and  tenements  fo  mentioned     ^Tt 
^▼ifed  are  not  particularly  fpecified  or  defcribed;  nor^y^tHMC* 
they  oonfeiled  or  acknowledged  any  lands  or  tenements 
d  whereof  the  devifor  died  fcixed  in  fee,  nor  in  what 
or  places,  eouoty,  or  counties,  the  fame  or  any  of 
lie.  ^ 

it  &id  two  defendants  join  in  demurrer ;  and  upon  this 
irrer  it  came  before  the  Court4 

*iper  Serjt.  for  the  plaintiff  infifted  that  this  was  not  a 
to  the  adion,  betaufe  the  bond  is  admitted.  And  for 
parpofe  he  cited  GorM.  *353,  354,  and  5  Mod,  119. 
bw  V.  Hefthir.  But  the(e  are  quite  to  another  purpofe. 
ififled  alfo  that  the  lands  and  tenements  confeffed  ought 
we  been  particularly  defcribed,  and  where  the  fame  lay, 
the  plaintiff  might  be  informed  how  to  take  out  execution  , 

ft  them.  He  faid  that  this  was  alfo  held  to  be  neceffary 
•  caieof  an  adion  againft  an  heir;  and  that  it  was  faid  in 
^^mh  fedion  of  the  ftat.  3  5r  4  ^.  £^  M.  r.  14.,  that 
evifees  (hould  be  chargeable  juft  in  the  fame  manner  as 
eir.  And  he  infifted  that  this  cafe  was  plainly  within 
a.  of  that  flatute,  entitled  **  an  ad  for  relief  of  creditors 
ft  fraudulent  devifes  ;'*  the  words  being  very  general, 
t  all  wills  drcfliall  be  deemed  and  taken  to  be  fraudulent 
Old  againft  the  creditor  or  creditors  of  the  devifor." 

UU  Serjt.  for  the  defendants  infifted.that  this  was  a  good 
II  bar  of  the  adion,  for  that  the.  defendants  as  devifees 
Qot  liable  to  any  fuch  ad  ion  at  common  law ;  and  if 
fore  they  were  not  within  the  (latute,  no  fuch  adion 
d  li«e  againft  them.  He  faid  they  were  plainly  not  within 
amte ;  for  taking  it  that  they  were  within  the  words 
ntent  of  the  fecond  claufe,  which  he  did  not  admit, 
were  excepted  out  of  it  by  the  fourth  fed  ion  ;  the 
a  of  whicn  are  **  that  where  there  (hall  be  any  devift  or 
fiiioD  &c  of  any  lands  &c  for  the  raifing  or  payment  of 
real  or  juft  debt  or  debts,  or  any  portion  or  portions  fum 

or 


paid  and  larimcfl."  ne  acimiticd  mat  ir  tneci 
tlie  (taiiii«,  the  objeSinn  that  the  lands  &c  < 
ciilarfy  dcfcribcd  wootd  have  been  good;  but 
it  that  the  care  was  not  wiihin  the  ftatute. 

I  WAS  rather  inctincd  to  be  of  nftinion 
would  fiave  been  within  ihc  fLCond  riflion  of 
it  had  not  been  excepted,  the  wortSs  of  ihc  cla 
ftncral.  But  1  wjs  ckarly  of  opinion  that  it 
rxcepiinn;  that  thertfore  this  a£lion  would  ni 
fcquenrlv  that  the  pUa  was  a  good  pka  to  tl 
ihoueh  the  bond  was  admitted,  ii  vru  not  «di 
aOion  by  upon  JtagainDihefe  defendants,  but  ei 

As  the  exception  is  worded,  if  there  had  b< 
lire  |>aMTKnt  of  any  particular  ttebt  upon  fnn( 
uould  have  been  a  good  devtfe  even  again! 
though  bond  creditors ;  much  more  when  the  t 
paymt-nt  of  all  the  teftator'sjuft  debts,  andco 
pljiniilTsamongiheren.  Though  the  lawinde* 
it  is  mod  e<)uit3ble  that  :i1I  a  muu's  juft  debts 
1  qually  ;  and  wheni-ver  ihut  are  equitable  aHi 
]-U]iilrv  aUays  dillribuies  them  equally  among: 
«litort.  But  lo  L-t  the  pbintif^  prevail  in  this 
Ik  quite  lo  ovcnurn  the  intvnt  of  the  dcvifor  a 
plainiitr>a  pnftronce  over  the  rcAof  his  crcdi 
to   the    lands  dcvifcd.      And  as  to  what  was  I 

•  h-.t  hv   ihft  m.v>n  th-  nlimtim  wnnM  k.  u-Ithx 
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tn  often  holden  to  be  a  good  objedioa  in  fuch  anj^-*    - 
brought  againft  the  heir.  v.-..^^^ 

GOTT 

J.  Jbfiiyf  and  Mr.  J.  Burnett,  were  of  the  fame  opinion.  .^^•'■-' 

judgment  was  given  againft  the  plaintiffs  for  thefe  two 
ants;  and  the  cbunfel  for  the  plaintiffs  did  not  choofe 
it  up  any  judgment  againft  the  defendant  Micklethwayte 
his  plea,  but  coutented  themfelves  with  taking  judg« 
igainft  the  infant  heir  cum  affetsacciderint.'' 


H.fSGeo.ft. 

ViNiFRED  Tacksqn  againft  Thomas  Sharp.  Tucfday, 

•^  .  ^  .  Feb.  5i!u 

(ASE.     The  adion  is  brought  for  a  malicious  profecu- in  an  aaUw 
'  tion  (fl);  in  which  an  indidment  (b)  is  fet  forth  in^ora«nal«- 
clarati'on  found  at  the  feffion  of^oyer  and  terminer  for^^Q^JJ'^ 
\y  of  London  held  at  the  Old  Bailey  on  the   I4tt\  ofchargio^tbe 
7  16  Geo,  2.:  but  the  plaintiff  does  not  fet  forth  thePj?'^^'^^. 

•      I  ••        L  I     i-  t         1       •  I     With  coiifpi- 

nent  m  haec  verba,  but  only  fays  that- the  jurors  byxjngwitk 
d  indiament  upon  their  oath  did  prefent ;  and  then  fetso^hcw  tp 
'our  Eaji  India  bonds  fpecified  in  the  indiftment,'  andj^f^Jj^j^^^ 
alia)  in  fetting  forth  the  6i  ft  bond  faith  with  intereft the  btereft 
J  fame  as  therein  WAS  mfntioned^  and  \n  fetting  forth ^^^'^  ^^ 
»nd  third  and  fourth  faith  with  fuch  intereft  for  thcthe  decUr*- 
1/  IS  therein  alfo  mentioned^  and  afterwards  it  is  fet  forth t«o«  ttatc4 
ic  Eaft  India  Company  having  on  the  21ft  day  of  7«"^bonVbofe 
year  1729  given  due  and  public  notice  in  the  Londion ioterea ''as 
V  for  the  payment  and  difcharge  of  the  firft  of  the  be- J***^*'"" 
lentioned  bonds,  fuch  bond  by  virtue  and  according  tOn^entioa- 
nor  of  fuch  notice  ceafed  to  carry  any  farther  intereft  ed/' 
lod  after  the  31ft  day  of  December  then  next  enfuing;^^^ 
is  fet  forth  in  the  fame  manner  in  reff>eS  to  the  three 
bonds,  only  the  notices  and  times  ceafmg  of  payment ' 
aid  upon  different  days,  but  the  word  then  next  enfuing 
ie  ufe  of  in  the  fame  manner.     And  the  plaintiff  lays 
mage  at  3000/. 

ee  Emfer  v.  Frtncbrfnp    $  i  ^     confpiracy  to  cheat  and  defraud  the  dc- 
wat  an  iodi£troent  againfl  the    fcodaot. 
and  three  other  pcrfont  for  a 

A  verdid 


tH,  That  in  Tctting  forth  ihe  three  laft  boi 
Ihould  have  Taid  wat  and  not  ii  i  both  the  bo 
mem  being  of  a  time  paft. 

2dly,  That  the  words  Mm  ntxt  mnft  rtliU 
December  next  afior  the  indidment,  and  a 
Deeembtr  next  after  the  notice  ;  and  if  To,  I 
varies  from  ibe  indidmeot. 

To  fupport  thefe  objedions  Prime  Serjt.  inl 
not  appear  that  the  bonds  did  flill  fubfift;  and  i 
not  be  faid  of  them  "  as  is  therein  mentioi] 
cited  the  cafe  of  Dr.  Drake  reported  in  Salt.  ( 
reports  of  Lord  He/th  time  350,  where  upon  a 
judfrment  was  given  for  the  defendant,  becanfi 
was  in  the  information  and  the  word  wm  noi  u 
that  cafe  is  very  different  from  the  prefent,  be 
sn  information  for  a  libel,  and  it  fet  forth  that 
did  make  a  libe),  in  which  libel  were  contaim 
dalous  matters  fecundum  tenorem  fequentem,  1 
ro  be  the  fame  as  fetting  forth  the  libel  in  hn 
formerly  was  thought  necefTary  to  be  done,  tb> 
has  been  feveral  times  determined  otherwife,  1 
fettled  point  that  it  is  not.  He  cited  Ukewife  I 
where  the  dcmife  being  laid  to  be  by  a  perfon  i 
of  his  father,  whole  heir  he  was,  though  his  ft 
at  the  time  of  bringing  the  ejedment,  was  held  i 
And  the  cafe  of  fVenderburg  ISe  v.  Blake,  whei 
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the  Coart  were  of  opinion  agaihft  the  avowant ;  for  i  y^,  ^ 

d  he  fays  it  was  his  freehold*  it  muft  be  intended  to  bei 

ble  freehold  and  in  his  own  right.   And  the  cafe  cfOdell 

Itreion  Cro.  Jac.  254,  where  upon  a  writ  of  error  from  J^^^^J' 

jgment  in  Durham  the  writ  of  error  was  holden  not  to  be 

I,  becaufe  it  recited  a  judgment  before  the  Bifliop  and 

t  Jufiices,  whereas  the  judgment  removed  appeared  to  be 

ire  the  Bifliop  ^i  nine  Juftices,  viz.  one  Sir  H.  Linky 

\  was  not  mentioned  in  the  writ  of  error.     He  alfo  cited 

cafe  of  Sherley  v.  Underhill^  where  a  writ  of  error  was 

len  not  to  be  good,  (but  was  amended)  becaufe  it  recited 

xord  between  George  Sherley  Kni^Tit  and  Baronet  and 

br/bV/,  whereas  by  the  record  it  appeared  that  Sherley  was 

f  i  Baronet  and  not  a  Knight.     And  Strange  v.  Greetdul^ 

€9. 166.  where  upon  a  demurrer  in  debt  on  a  bond  quaa* 

Ata  was  holden  to  be  an  impoflible  word  in  the  declaration. 

Ithe cafe  of  Bwkfim  v.  Hojkint,  SaH.  52. ;  but  this  is  but 

iafeofiblecafe,  and  fo  far  as  it  is  to  be  underilood  is  rather 

Whority  againft  the  defendant.    And  the  cafe  of  the 

nm  V.  Ewer^  2  Lord  Raym,  756,  where  judgment  upon  a 

Nurrer  was  given  for  the  defendant  in  a  fcire  facias  brought 

•  recognixance,  becaufe  there  was  a  material  variance  be* 

fea  the  fcire  facias  and  the  recognizance.     And  the  fame 

k  1170,  reported  iikewife  in  Salk.  660.,  where  a  writ  of 

Mr  was  quaflied  between  Darby  v.  Anefyf  becaufe  there  was 

■terial  variance  between  the  record  recited  in  the  writ  of 

V  and  the  record  returned.     And  the  cafe  of  Cheiley  v. 

^  SaH,  659,  where  the  pfeintifF  declaring  on  a  recogni* 

fie  and  not  fetting  it  forth  right,  on  nul  tiel  record  pleaded 

pneot  was  given  for  the  defendant. 

lif  we  were  all  clearly  of  another  opimon^  and  thought  that 
cafes  cited  by  Prime  were  not  at  all  parallel  to  the  prefect 

• 

iTe  thought  that,  fpeaking  of  a  thing  pad  which  ftiil 
b^  it  may  very  properly  be  faid  was  and  r/,  as  in  the 
of  a  cuftom ;  and  that  therefore  either  of  the  words 
ht  he  made  ofe  of  in  the  prefent  cafe.  As  to  what  was 
i  that  it  doej  not  appear  that  this  bond  is  (li)l  in  being,  it 
I  be  taken  to  exift  at  the  time  of  the  indidment  found, 
irwUe  the  grand  jury  could  not  have  found  it ;  and  that 
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17449  5.1s  enough  for  the  piefent  purpofe,  the  declaration  in  this  re*  < 
^*— v-"**-^  fpe&  being  in  the  very  woids  of  the  indidment. 

^a^lh!fi  ^^^  ^^  "  ^^^  declaration  in  the  other  places,  where  the  ■ 
SaARr.  objedion  is  taken  to  the  word  then.  And  we  were  ail  of 
opinion  that  the  word  **  then*'  muft  relate  to  the  time  of  the 
notice,  being  the  proximum  antecedens  ;\^nd  that  the  objec- 
tion would  have  be^n  much  (Ironger,  if  thf- word  ''  thea**  had 
been  omitted/  The  declaration  in  the  prefent  cafe  does  net 
fet  forth  the  indiQment  in  hxc  verba  (j),  nor  fecundum  teoo- 
rem  fequentem ;  fo  the  cafe  of  the  ^een  v.  Drake  is  io  00 
wife  parallel  to  this. 

We  therefore  over- ruled  the  objcdions;  and  judgment  wis 
given  for  the  plaintiff.''  •    ] 

(«)  In  R.  T  Majy  Dmgl,  1 93.  it  wu  i%^  (brn^  fbllowiiie,  thit  is  to  fa j/*  U   jj 

helden  that  the  words  (in  an  indifttneiit  Mt  biad  the  party  to  recite  the  foiiDtt    ; 

fbrpcfjary  committed  on  the  trial  of  an  indiAineat  verbatim,  nor  rtndcff  ik 

indidmcnt  for  an  aiTault)  **  ia  manner  omiiBoaof  the  word  ^  defpaictd^ftttL 


H.i8Geo.«.  JoHNsoK  agcunfi  Warner  and  Another. 

Wednefday, 

^^^'2^'  q^RESPASS  for  breaking  and  entering  the  plaintifPs  houfc 
oufof"nin-  -*"  ^^  Bradley  in  the  county  of  Derby ^  and  taking  and  or- 
ferior  coart  Tying  away  divers  goods  and  chattels  belonging  to  the  plaiatif. 

*' to  attach  ^ 

the  goods  of  The  defendants  pleaded  not  guilty  to  all  the  trefpafles,  es« 
the  defend-  cept  the  breaking  and  entering  the  houfe  and  taking  the  goods; 
'"[•j|j°^*JJf'and  as  to  that  they  pleaded  two  jufti(icaiions»  refpediog  tvo 
pearance,  isfeveral  parts  of  the  goods  fpecified  in  the  declaration. 

good. 

cTedin'gs^oV  ^s  to  the  breaking  and  entering  of  the  houfe  and  taking 
ao  inferior  fome  of  the  goods  (fpecifying  which),  they  pleaded  that  the 
brpic^cd  ^^^^^  ^^  7utbury  in  the  counties  of  Stafford  and  Derby  ♦n 
by«-  taliteran  immemorial  honor  and  parcel  of  the  Duchy  of  LaHCiJitr\ 
P'oc^funi  that  at  the  Court  Baron  of  the  King  of  the  Honor  of  TVfaj 
the  cafe  of  l»o!dtn  on  the  i8lh  of  January  174a  before  IV.  Weritj* 
officers  of    Dean^  D.  JlJlUf  and  P.  Warner ^  fuitors  of  the  faid  Court  one 

of  thccoart; 

and  in  the 

cafe  of  the  party  alfo.    Semb.— If  it  be  dated  in  a  plea  that  a  precept  ilfocd  oat  of  u  ii* 

ferior  court,  it  will  be  taken  that  it  was  iOucd  by  the  Judge  of  that  court* 

W.Hd 


\ 


...  ■   -^ 
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1  £b/r  Itvied  his  plaint  againft  the  now  plaintiff  in  a  (ilea  of  i«^^^,  j. 
fpafs  00  the  cafe  to  the  damage  of  Hall  of  39/.  \id.  for  a  ^  ^  ^    ■^ 
jfc  of  adion  arifing  within  the  jurifdiQion  of  the  faid ' 
NWt;  and thereupwfuch proceedings ^ere had'm  the  faid  Court.  J*>»**J* 
sthat  afterwards  at  the  Court  Baron   of  the  faid  Honor  Wab^kii* 
Ideoon  the  8ih  of  February  1742  before  W.  Ward  &c  S?c      *  * 
i|on  >&c  there  ijfued  out  t>f  the  faid  Court  a  certain  precept 
-writing  diredcd  to  the  two  defendants  baiiifB  of  the  faid 
Ifoor  and  mioifters  of  the  faid  Court,  connmanding  them  td 
ifdl  OR  dijirain  the  plaintiff  by  his  goods  and  chattels 
ilun  the  faid  Honor  fo  that  he  might  be  and  appear  at  the 
^  next  court  on  the  id  of  March  then  next  to  anfwer  the 
itialliic ;  that  the  precept  was  delivered  to  the  defendants 
be  executed,  by  virtue  whereof  they  entered  the  (aid 
jlilc^being'withiftthejurifdidionof  the  Court,  and  attached 
fek  and  carried  away  the  faid  goods  for  the  caufe  aforefatd  $ 
Klhe  defendants  at  the -next  court  holden  on  the  lilof 
^1  returned  the  faid  precept  ferved  and  executed ;.  and 
ll.-fhe  plaimiflF  had  not  yet  appeared  to  the  faid  plaint  in  the 
t  Court. 

And  as  to  taking  flway  the  refidue  of  the  gpods  (n^enttOrMdg 
fn9).they  juilified  undef  a  fimiiar  precept  dire&edtathhn^ 
idi  was  iflued  out  df  the  hundred  Court  of  AppUtrii 
pbn.aC  Sudbury  before  the  Steward  of  that  Court. 


k. 


this  plea  there  was  a  general  demurrer. 


^jMi^Id  Serjt.  for  the  plaintiff  took  feveral  objedions  to 

At  The  fecond  part  of  the  juftificatton  under  the  prebept 
pi  the  hundred  Court  ii  bad,  for  that  gives  no  anf Urer  to  thd 
Ling  of  the  houfe ;  aiid  that  part  6f  the  trefpafs  bding 
fwered,  there  is  a  difcontinuance,  i  RoL  Rep.  135.  if6» 
lj4  Both  the  precepts  are  bad,  being  in  the  disjundite  to 
_  sb  #r  diftrain,''  and  therefore  uncertain  and  vdid.  '  An 
||faa(ient  and  didrefs  ar^  ot  a  different  nature ;  the  fomler 
Bri  the  property  of  the  goods,  the  latter  does  not.  And 
i|n  «ir  gliachment  does  not  lie  in  inferior  courts.  I  Bulfir. 
trtth.  194  ;  Oy.  Jac.  255 ;'  i  Rol.  Abr.  780.        ' ' 

M  m  3dljr, 


I 


tuMxt  It  ii  not  faid  by  whom  tlie  prcce 
wheiberby  the  fdilorxM-  the  Acward. 

Drjptr  Serji.,  in  anftrer  to  the  firft  objedic 
cctf  h-nkrrs  «u  alledKcd  in  the  dcclaratioi 
tnt^ftcc*.  which  wa>  fufficient. 

ziilr.  An  aitachmcni  a^inll  thegocHli  n 
ia  sdioiB  of  irefpafi  on  the  cafe;  it  is  only  I 
fcsniKv.  and  ii  in  the  naiorc  of  a  rummoiu 
51.  3s  *.  151.  S-  FineL  J45>  6-  In  the 
gKO«J9  ar.Khni  are  faiC-iicd  and  may  be  fold 
cc«rt»  ihcT  caoBct  be  fold.  Crt.  Jac.  ZJJ. 
fi'tf  in  the  books  that  an  aiiachnunt  cannot 
an  tafeniV  OMtn*  it  is  only  meant  that  kiodc 
w^^k!*  fOMfc  are  foHiriud  and  fold,  or  uodt 
a.'c  u^it.  Of  the  pfciifs  of  hod  difiraiotd. 

jmIv.  Tfae  prTKcfs  is  always  general:  bat ' 
tske  1  mfoeabk  dJl.-^iV,  othcrwife  he  is  Ual 
OS  :Se  ctttV  oa  t*^  ilit.  of  Mm-Sr.  53  Htm.  3. 
jB  x^bco  «f  tref/af*. 

^ttr'y.TiIlter  prontHna  eft  is  foScieai  in  ll 
cr  tV  ceort.  aec  fw-fap«  alio  io  tbe  cafe  o 
I  Ij^  Rnm.  $0:1  Tm^.  569;  a  Latw.  1^ 
jc  l*v.  so,  Stt*--  1^6;  X  JUa^  10a,  195  | 
o<«4ll  tbe  fccemiibpta  the  inferior  eoort  I 
(fa.. 

«:Wr.  k  «cpar»  that  tfae  boafe  wis  bra! 
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ru.     If  it  did  not  fo  appear,  the  obje3ion  arifing  from  I744>  $• 
want  of  a  venue  is  curqd  by  the  ftat.  /^  &c  ^  An.  c.  16.  it 
being  fJKxially  pointed  out  as  a  caufe  of  demurrer.  m!^ 

ithlyi.  It  appears  that  tlte  precc-pts  were  IfTued  out  of  the  Warmbr. 
xdive  courts,  that  is,  the  one  by  the  fuitors  who  are  the 
ges^  and  the  other  by  the  fteward. 

■ 

Thi  Court  overruled  the  objefiions  (a\  and  gave 

Judgment  for  the  defendants  (^). 

|iTivfMlwir  fntn  by  the  Court        (h}  See  M^rkwa  v.  Shptr^  M.  it 

0lfWfftSLr  h\  the  L^ord  Chief  Juf-     Gtt.  a.  /up.  30  ^  and  M^rje  v.  Jama^ 

l^pcri,  but  flccurding  to  Mr.  J.     M,  ii  Gr§  %•  fb/>  l%il. 

R»H  Bote   the  Court  agreed   with 

BRJt.  Draper  io  his  aoiwcri  to  all 

Ajedions. 

H.iSGeo.i. 

■^  Child S   a^alnft  ProwSE.  Mondayv 

|,.  •'  .  Feb.  iiih. 

I 

A  Motion  was  made  to  difcharge  the  defendant  cut  Bringing  ta 
RL  of  cuftodv,  becaufe  he  was  not  charged  in  execution **^^*«"  ®"  * 
ift  two  terms  after  judgment,  according  to  the  rule  of  ^.l^thS^wo 

ii.  I  •  terms  rs  not 

tippiT  Serjt.  for  the  motion.  rquiwicnt 

rr  ^  '  to  charging 

the  defend* 

hmte  Serjt.  (hewed  caufe  againft  the  rule ;  and  admitted«nt.iu«^- 
fioNh  execution  was  fued  out  againft  the  defendant  in  linie.fJ^lJ^",'!^* 
iofiiled  that  an  adion  was  brbught  upon  the  judgment  inaccorduigto 
jecood  term,  which  ought  to  he  confidered  as  a  charge  in^^J"^ 
litioii  within  the  meaning  of  the  rule,  or  at  lead  that  it  ' 
it  fufficient  caufe  why  the  plaintiff  had  not  proceeded  to 
out  execution  within  the  time  prefcrt^d  by  the  rule. 

Mf  fvt  were  all  clearly  of  another  opinion,  that  it  was  no 
■e  in  execution.  And  we  would  not  give  fo  much  coun« 
lee  to  this  method  of  proceeding  by  adion  upon  the 
lieot,  when  the  defendant  was  liable  to  be  charged  or 
I  in  execution  (though  by  law  this  may  be  done)  as  to 
e  it  10  be  a  fufficient  caufe. 

Kr  therefore  made  the  rule  abfolute  {a)?* 

(«)  Sec  nik  of  Coart,  H.  8  C.  g.  C  t» 
M  m   '\ 
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1744»  5- 

'wiSr**'  Parnham  and  Three  Others  againji  Pacey  ac 
•Feb. .  ilh.  Others. 

The  defend. 'T'O  tftrfpafs  for  breaking  and  entering  the  plaint 
aou  jufti-      J[^    j^i^j  eating  the  grafs  with  fheep  &c,  the  dcfem 

ficd,  to  tref-  ^^.^.         ••/•'^  r^ 

paff^underaned  under  a  prefcriptive  right  of  common  of  paft 
right  of  place  where  &c  parcel  of  the  wafle  or  common  ca 
paftare*:°the^^'<3'  PAwnx  otherwife  Mapperky  Hills  in  the  low 
pU'iDtifr  re-fingham,  in  the  defendant  Pacey^  in  right  of  a  certain 
clo^fn  c"and  ^'^'^  appurtenances  in  Nottingham^  of  which  he 
approve-  in  fee,  for  all  his  commonable  cattle  levant  and  C( 
mentof  the  all  times  of  the  year.  # 

place  where 
&c  by  the 

lord  of  the  The  plaintiffs  replied  that  the  wafte  or  oomir 
naoor,  a-  Mapper  ley  Plains  &c  had  been  immemorially  pare 
fofiictfuicTof <nanor  of  Nottingham ;  that  the  mayor  and  biirgeffi 
commonieft/jif^Aom  were  feifed  of  the  faid  manor,  and  that  I 
ftwUnt****  time  when  &c  they  enclofed  and  approved  the  plac 
**  and  all  tion,  part  of  the  faid  wafte  or  common  called  Moppet 
9^^n>«5-  there  being  then  left  in  the  refidue  of  the  faid  wal 
^'^jnggnj^clofed  fufficient  common  of  pafture  for  all  thecoi 
viiog  com-  cattle  of  the  defendant  (Pacey)  levant  and  conchan 
ihc defend'  '^^'^  meffuage  &c  and  **  of  all  other  perfons  of  rif 
ant  uzycii-and  ufmg  commpn  of  pafture  in  the  faid  wafte  &c;' 
ed  the  fuffi-the  mayor  and  burgefles  afterwards  and  before  the  t 
thofcwwds;*^^  demifed  the  faid  clofe  &c  to  the  defendants  for  J 
and  after   'by  virtue  whereof  they  entered  &c 

verdia  for 

on^an  UTuc  ^^^  defendants,  in  their  rejoinder,  traverfed  the  i 
on  that  tra.of  the  common  not  inclofed  left  for  the  commonabi 

Com  ^^e.    ^^^^y  ^^^  "  ^^  ^"  ^^^^^  perfons  of  right  having 
fufed  to  *    common  of  pafture  in  the  faid  wafte"  &c. 

grant  a  re- 

fng^tlTofc*^'     Upon  this  y^yerfe  an  iffue  was  taken. 

words 

ITerlbnVhav!  ^"^  ^^^'*  ^  ^^""^'^  ^^^  ^^^  plaintiffs,  the  defendant 
inga right  '^  ^^"'^  ^^  ^^^  caufc  why  a  repleader  flioiild  ool  be 

to  olie  the 
common.  ** 
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^fter  argument  was  dircharged  (a)^  and  the  plaintifHi    xi%^ 
dgment. 


le  following  account  of  this  cafe  mons  that  the  tenants  da  not  ufe,  leav-  P^^'bam 

rom  Mr.  J  ^btey^  MS.  ^^B$$tle  ing  fufiicient  common  of  pafture  at  the      ^t^^ 

tlainedaitile  tofhewcaafe  why  tiitie  of  the  approvement.  *^Ufingand     P^CiV. 

f  of  final  jadgmcnt  (hould  not  having**  imply  no  more  than  a  prei'cH)}-     ' 

d,  and  why  a  repleader  (hould  live  right ;  ufage  is  the  evidence  of  the 

tWiied;  and  he  and  Skimr  right.    Godb.  $5;  1  Sid  237    The  iflue 

terjt.  iofifted  that  **  having  and  is  not  immaterial;  and  if  it  be  only  iih- 

p«a  ao  immaterial  iflue  and  too  proper,  a  repleader  ought  not  to  be  *  * 

,  for  every  oneha\inga  right,  awarded,  i  Lprd Rajm.  i6y  (i).  The 

It  poAibly  nfe  it.'  And  therefor*  true  rule  is  that  where  the  Court  can  " 

-•■ght  to  have  been  tnlj  §m  the  give  judgment.on  the  whole  vordid  and 

ctaMiM,  and  not  on  the  ufage.  pleadings  00  repleader  ought   to  be 

Ipt  only  ao  improper  iffue,  but  awarded,     i  Lev,  31. 

mtterial,  like  debt  upon  bo.nd        By  TbeCturtj  Here  is  fufficient  for  the 

BMOt  before  the  day    Cn.  Jac,  Court  to  give  judgment  upon.     In  the 

mu  Rep  1 48 ;  Salk.  113 ;  and  %  plea  and  ilfue  it  is  **  of  right  having  and 

.     And  ao  immaterial  iflue  is  ufing  common,**  that  i^  **  all  perfons 

A.'    I  Lev.  31.  having  a  right  to  ufe  the  common.** 

^f]tant\([i tFilliSjBelfieU^ind         And  per  the  Chief  Jultice  and  Bmr" 

Beijts.  argued  that  by  law  and  nctt  J.   the  plaintiflTs  had  judgment. 

Ik  ftat.  of  Mtrteu  %  Imfi,  87.  Maey  J.  being  a  burgtk  of  Nittim^bam 

mj  approve  the  wafte  and  com-  gave  no  opinion.** 

( I )  Cary  ▼.  Hinton,  %  Str.  973.  S.  C. 


le  King  agatn/l  The  Archbifliop  of  York  and       h.iSGcoi. 

Hayes.  Tuefday,' 

Feb.  itth. 

« 

ARE  impedit.     The  defendant  moved  to  plead  ^wo^j^^^^^ 
fldu  on  the  ftat.  4  &  5  Jn.  c.  16  (b).  King  is 

plaintiflTioa 

objedioQ  made  againft  it  by  ^gar  Serjt.  wa$  that  the^ruhede^* 
ras  not  bound  by  this  (latute«  becaufe  not  exprefsly  feodantcas- 
.  That  the  words  of  the  claufe  being  «  plaintiff  andJ^^P/^^'jJ^. 
int^  could  never  be  intended  to  include  the  King  ;der  the  aat. 
It  15  plain  by  the  next  (c)  claufe  that  the  King  was 4  •o**  5  An. 
tended  to  be  included,  becaufe  there  are'  dirfSlons^'  *  * 


4.  it  U  esaAed  that  **  agy  fliall  be  given  at  the  Hifcretion  of  the 

•  ir  /#Mar/  in  any  adioa  or  fuit,  Court ;  or  if  a  verdid  fliall  be  found  up* 

{tfi*///*  io  replevin  in  any  court  on  any  iflue  in  tbcTaid  caule  for  the 

I,**  iDAy,  with  the  leave  of  the  plsintiffer  dtwundamt^  cofts  fliall  be  aifo 

ft«  plead  as  many  feveral  mat-  given  in  the  like  manner,  unlefs  the 

t  Iball  tbiok  oeceflary  for  bis  Judge  who  tried  the  iflue  fliall  certify 

tht  t  the|(aid  defendamt  er  tenami  er  plah* 

he  fifth  tcdioD  provides  tbat  if  tiff  in  replevin  had  a  probable  caufe  to 

mmit€r  (hall,  upon  a  demurrer  plead  focb  matter  &c. 
«  deemed  iafufficieiit,  c»(tt 

,  concerning 


5  -r^  TDr»'* 


TntHiC-  -s 
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jiiaag  at'ng  tH?  piyment  of  cofts  in  cafe  there  is  a  demontr  \ 
-V  '.^  piers  or  2  Tcrdirl  for  the  plaint iflp  snd  ?he  Juds^e  don  ' 
icr  serrrV  rri:  ;h€-e  was  goodcaufe  for  pleading  fuch  doubb 
Anch^  faid  that  it  had  been  hoid<^n  that  theftatoki 
if  c  -'^r^*  ii?  no*  extend  to  the  King,  That  the  Coun  d 
IQ  RC*^  cv.  -c>  ^ad  denied  a  defendant  to  plead  two  pleas  in  m 
s:i:rsai  crt  -r  the  nature  of  a  quo  warranto  («),  though  If 
^e  cr»Gice  ct  fix  Judges againft  fix  that  is  to  be  confuM 
r«  1  zL'i'i  i3*co  '>;.  Thai  the  fame  had  likewife  been  dend 
jr^r  :-vT  v?»V»n  argoTBents  in  the  Exchequer  on  an  info 
rca  cr  nr-Trtk-r'  \'u  wh'Ch  is  certainly  a  civil  aflion, 
:r  rss  bc\*X''.  F.  16  Grs.  ij  that  the  King  was  not  witkii 
:.?e  v.^iS  /  or  iccent  of  the  ffaiute. 


2?!tf;>  5t--*.  for  the  defenc'ant  tnfifted  that,  this  being  a  dfl 
ac^c«T«  -S:  K-r!g  was  wiihin  ihe  intent  of  the  (latute  ;  it  brify 
1  g^ng^'a'  'jw«  and  therefore  included  though  not  exprefilf 
laoKC.     H?  'tViid  much  upon  the  exceptions  in  the  profifc 

'  cc  *c(ne  cT'TSTnal  profecutions,  and  faid  that  eioepril' 
7«\*C3r  :^.':2ra  iTe  con  exceptis.  He  admitted  that  it  M 
9«^-t  ^tfSiXC  :r  -n*ormations  in  nature  of  a  quo  warranto,  bit 
onifertr  r^oe  tSer  i^e  to  be  confidered  as  criminal  profecutioo^ 
1  Tc  c  :Ttf-^  5  J  cr^iii  diference  between  thofc  and  the  |H^, 
H.^  c-j  >  -Vrc  >;  e::vV3vcured  to  m.ike  a  diftin8ion  belfF«« 
j;i  jY-r-  -wircp  :V-  sr  :n:-ufion  and  the  prcfcnt  cafe,    Hcre^ 

•«?-*  •.^\r^''«f  c-.^  the  ilat.  9  Ju,  c.  20.,  which  extends  ihcfa* 
4  X  ^  ^  :^  vrrs  of  mandamus  and  informations  on  thtf 


■^^OCOHT  t  a  d^cuh  poin»»  and  defirediinoetoeoi'. 
ictr*-  of'  c.  i::i  *>  cmj  mr  Brothers  Jh^ry  and  Bymett;  hi 
:x''  «^r«tc  lacj  r5?d  to  think  that  two  pleas  could  not  be, 
Sci^-x^.•  ■?  viie  rref^ct  cafe.     And 

^ccal  ca(e«  R.  v.  Fraadr,  t  P.  I^i 
4^4. rhc  Court  of  King**  Be^cb  rartl 
X  nem  trial,  fayina  thit  sf  hit  ycint-J 
^o  wamatoicfornatioo  ktd  brtacv* 
liderrd  mml  j  in  the  oa  are  of  i  cd 
proceedirg,  and  that  tbfrt  wenk^ 
nl  iellaocrs  Gncc  •bccafiria  Sforrii 
vhkb  a  oew  trial  had  been  gnatct. 

(iO  Tig  jtfttrmn  Cnn*!  r.  Aliffi 
Fsrk  Rep   I. 

{J)  Haccpt  in  ctrtaio  caics  nl3l^ 
raitd  in  feet.   14. 

(e)  SecL  r 


■fxt      -K*f   ^rr%    -sra-rir*.  wiib  the 
.  ,^  v'  «  •   ^  Xja.  a«i.  6«i:  13  a  nitx- 
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fj  Brother  Jbney  eired  2  Inft.  424,  and  SdWf  2.9  where  1 744,  5, 
m  bdtden  that  the  ftatute  of  Weftm.  2.  c.  30.  concerning  »—v-^^    . 
Hriiis  does  not  extend  to  the  King  (a) ;  and  that  ahhough 
ifi  U  general^  yet  a  nifi  prius  cannot  be  granted  where  TheKiir© 
King  ift  party,  or  wh^re  the  matter  toucheth  the  right  of  ^^fliKii. 
Bngy  without  a  fpecial  warrant  from  the  King  or  the  biihop  of 
fk  of  the  Attorney  General.     He  faid  likewife  that  r.    ^""^"^ 
If  riie  fame  ad,  concerning  bills  of  exceptions,  was  never 
ihl  to  extend  to  the  crown  {b).    And  he  mentioned  fomo 
^i(r)  where  fuch  pleas  had  been  denied ;  and  faid  that  he 
1^  that  the  ftat.  9  An.  c.  20.,  extending  this  flatute  to 
of  mandamus  &c  rather  ftrengthened  the  objedion* 

fmti  J.  alfo  cited  a  ctfe,  where  it  Had  been  holdcn  that 
kiirdt  *'  plaintiflp  and  defendant**  could  not  mean  the  King." 


•The  rule,  for  leave  to  plead  double,  was  in  the 
^B^rm  following,  difchargcd.     V\d.  Barneif  353, 

k 

S.  EhJt  and  4m§iher^  7  Duruf.  (hip,  they  are  properly  civil  fattt  for  rbe 

1.9-  P  K.iag*s  debts:   fo  in  devenerunt ;  but 

E%i  ftat    iFiftm,  %.  (13  JEJ.  f.  they  are  called  the  K.iig*s  aaiooa  of 

bf  t.,  which  gives  the  bill  of  ex-  trover,  and  before  the  late  a£l  of  par« 

'  I  vftt  tbcfe  words  **  When  one  liainent  the  King  recovered  nothing  bat 

)itmJeJ  before  any  of  the  Juf-  the  value.  **— Bat  a  bill  of  exceptions 

ftUcdgc  an  exception**  occ.  cannot  be  allowed  by  the  Jufticesof  the 

Is  hii  conKment  on  thit  (U-  pence  at   the  quarter  feflions  on  the 

417,  fays  *^  Thi«  u€k  doth  hearing  of  ant-pfcal  againft  aa  order  of 

well  to  the  JtmswJaat  or  removal.    The  King  v.  The  hbahitamif 

to  the  itwami  or  Jefradaat  ia  rf  Preftn^  Rtp  temp.  Horino,  149. 
rtml  perfmal  ami  mixed,^*         {e)**' yItfrmejGiutraN  BuUt*y{\)^ 

U  V.  Btggimt  and  9ibirt^  00  a  in  the  exchequer;  M.  to  fF  3.     The 

of  t  quo  warranto  infbrma-  defendant  died  after  the  verdiA  and  bc- 

of  excepcionit  was  tendered  fore  the  day  in  bank  ;  and  per  Curiam^ 

intNcoonfel,  and  allowed  the  crown  1%  not  within  the  ftat.  17 

,  though  it  does  not  appear  Car.  %  e,  8.  to  tater  up  judgment.—- 

e^^  ale  waa  afterwards  argued  in  Hii.  ^  Ge§.  a.  B   R.    Rex  v.  Franklym\ 

ti  Error.    1  Fewtr  366;  Sir  The  Catrt  denied  a  venire  fiicta«  dc  no-- 

Mod  Skin,  9i.r-Soin  the  vu,  becaofe  the  King  \*  not  comprtfed 

rf  in  the  exchequer  within  the  words  *^  plaintiflT  or  defcnd- 

rVIr  (Rip   temp.  Hardv.  ant,  demandant  or  tenant**  in  7  and  8 

that  when  he  was  Attorney  H^.  3.  e   it  (a) — The  Atlemey  Gene* 

ihftd  known  a  bill  of  excrp-  rai  v.  Jil^Md  ^3).*'    M.  S.  jttmey  J. 
.•«  hot  then  (fiiid  bis  Urd- 

IR/tp.  164.        (X)  See  R.  V.  Perry,  $  Dnmf.  &  Eail  453. 
SaPftrh.  Rep.  1. 
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John  Andrews  «if«rii/7  Thomas  Cawtboi 

FebM  tik.  -  V^'  >9  ^'^^  *•   '1^^'  *oi  7.] 

JJ^  j^'^^rpHIS  WIS  aa  a^aipn  of  aflumpfie  to  recover  $1.  fon 
common  ^^  ^ had  aod  roceivod  by  the  delcodaot  to  the  of 

law  :  but  ir  plaioliS 
nay  be  do^ 

bjcnftomio      «,  -      ,  .  t     #•• 

•njparticii.     The  .defepdaiH  ha viQg  pleaded  the  general  iluie»  f 

^The'bo-  ^^""^^ ^"  found;  ftating»  that  as  to  4/..  16/.  8i  the 

rial  fees  in'  ^"t  did.  not  undertake  &c;  and  as  to  the  fum  of  y» 

fit.  George'sfidue  of  the  fum  of  5/.  they  fipd  that  the  defendant 

SlTdTr^S  it  by  the  order  of  Edward  Vernon  redor  of  the  pa 

hy  ilat.3.  G.  parifii  church  of  St.  Gnrge^s  Bhmfiury  in  the  county 

UV  d  b*  ^'^^»  ^  •  burial  fee  claimed  by  Dr.  Femm  for  the  I 

Mrtalacom.^'  MickUhrough  in  ^the  new  oeroetery  or  churchyard 

niffioaers.  and  belonging  to  the.  parifli  of  St.  Georgit  Bhomfitirj 

the  faid  cemetery  before  the  time  that  J.  ilfiriirfn 

buried  there  had  by,  virtue  of  certain  ads  of.  parlia 

Jfn.  c.  22  ;  10  An.e.i\\  i  Of.  i.  ft.  i<  c.  23 ;  4 < 

14  ;-  and  ^Geo.  2.  r.  19.  been  purchafed  and  affign 

cemetery  for  the  parifli  of  St.  George^t  Bkom^mrjf  a 

been  duly  confecrated,  as  by  the  faid  ads  is  direfied 

4'  Micklebrough  was  a  parifliioner  of  thepartfliof  S/J 

Bloom/bury  at  the  time  of  her  death,  and  the  plaintiff  i 

her  executor;  and  that  at  the  time  of  taking  thefe 

^4^.  Dr.  Vernon  was  and  dill  is  reSor  of  the  faid  pari/h 

the  whole  of  the  pariih  of  St.  Gtmrge^s  B&fin/hrf  fen 

faid 'cemetery)  was  formerly  part  of  the  pari((|!  of  ^C 

in  the  fields,  and  was  duly  divided  and  feparated  theref 

the  commifltoners,  in  purfuance  of  the  diredionsof  I 

feveral  ads  of  parliament,  and  the  inflrument  for  t 

pointment  of  the  faid  parifh  of  St.  Giwrgft  Bkm^ 

duly  iorolied  in  chancery  as  the  faid  ads  direfi;  ai 

before  the  burial  of  the  faid  jt.  Mickhtrmigi  the  fit  A  i 

of  St  George*!  Bloom/bury  was  duly  confecrated*    TKi 

is  an  immemorial  cudom  within  the  parifh  of  St.  GH 

the  redor  of  the  parifh  of  St.  Giles  to  receive  a  fee  of ; 

for  the  burial  of  every  parifhioner  burjed  10  theoemei 

the  f^id  parifb  or  in  any  oth^r  of  the  burial  places  of  t( 

I 
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larifli,  and  a  larger  fee  for  every  parifliioner  buried  within  1744,  5, 
he  church  of  the  faid  parifh.     Thai  the  new  cemetery  in^-^-y^^ 
rhich  if.  MickUbrough  was  buried  never  was  any  part  of  the 
locient  burying  places  belonging  to  the  parifli  of  St.  GiUs,  ^^^J^ 
lor  ever  was  part  of  the  parifh  of  St.  Giles,  but  was  part  of    Caw- 
he  parifh  of  Saint  Pancrafs,  and  lies  in  the  fields  upwards  of  '»'»«««»• 
I  mile  diftant  from  the  church  and  reQory-houfe  of  Saint 
ji9rge*i  Bloom/bury.     And  then  the  jury  made  ihe  generiil 
tmclufion,  and  prayed  the  advice  of  the  Court  &c» 

After  two  arguments^  the  one  in  the  Michaelmas  term  pre- 
eding,  the  other  in  this  term,  by  Skirmer  and  Prime  King's 
ierjeants  for  the  plaintiff,  and  iVilles  King's  St-ijrant  and 
p^rtw^  Serjeant  for  the  defendant,  and  alfo  by  Dr.  Vernon  him- 
etf^  the* opinion  of  the  Court  was  given  for  the  plaintiff  by 
Umy  J.  (tf),  the  Lord  Chief  Juftlce  dtclinina:  lo  give  any 
ipiai<>n  on  account  of  his  being  a  parifliiontr  ot'  Suint  George's 
Mmmfiury. 

Judgment  for  the  plaintiff, 

(«)   T^*  following  opinion  of  the  but  even  in  cilic*  and  Urge  town*,  and 

*bBrt  wa»  given  by  Mr.  Jufticc  ^bney^  by  the  very  wordf  of  ihc  law  of  the 

riM  firft  IHted  the  pleading)'  and  the  twelve  tables  hominem  mortuum  intra 

pedal  ▼crdi£k.  urbcm  ne  iVpelite.     And  this  prohibio 

•*  The  general  qaeflion  is  whether  tion  was  founded  on  a  prudent  Qatr  po^ 
If,  yerumy  reftor  of  5«/«f  Getrge't  licy,  to  prevent  infeclion,  from  a  great 
ttmmjbiey,  ii  well  entitled  to  the  burial  number  of  corrupt  corplc  lying  corni- 
ce of  y.  4^.  for  the  burial  of  jfam  guous  in  putrcradion ;  and  it  i'  well 
WkUtirwgh  bit  parlOiioner  in  the  new  known  tb.it  the  poorer  forts  in  great 
Cinetery;  and  thisqueftioD,  asmy  BrO'  parts  of  the  kingdom  are  buri-.d  in 
bcr  Barmtt  and  I  conceive,will  depend  (hrouds  without  cctfios  even  to  this 
•thely,  not  on  any  conftru6lion  but,  day. 

m  tkt  pkin  Ivordsof  the  ftatute  lo  But  when  popery  grew  to  it*s  height, 

b.  e,  II.  and  3  Get.  1.  c.  19.  which  I  and   blind  fuperdition   had  wciikened 

iUI  fcail  at  large  by  and  by.  and  enervated  the  laity,  and  emboldco* 

Butas  I  conceive  it  not  altogether  Fo-  ed  the  clergy  to  pillage  the  laity,  the«^ 

dgn'or  improper  to  follow  the  learned  in  the  time  of  Pope  Grtgtrj  ilt.  (vid, 

feijeaDts  in  their  arguments,  I  (hail  i    Gihfon  Cod.    544  )   ind   foon   after 

In  the  firil  plaeegive  a  (hbrt  abOtad  oth«rr  canons  were  made,  that  bifhopt 

r  htftnrical  account  of  burial  by  the  abbots  prieAsand  faithful  laymen  were 

tcicat  bw  civil  and  canon.  permitted  the  honour  of  burial  in  the 

%4[j^  A  fnccin^  htOory  of  burials  and  church  itfelf,  and  all  other  parithionert 

gfiaf  fees  by  our  common  law  \  and  in  the  church->ard,  on  a  pretence  that 

jdtf,  Confider  the  }iarticular  cafe  of  their  iclations  and  friends  on  the  fre- 

t.  yefnm,  the  re£lor  of  Saint  Gf tree's  '  qucnt  view  of  their  fepulchres  would 

y>n.fittrj.  be  moved  to  pray  for  the  good  of  ih^ 

How  it  is  mod  notorious  and  certain  departed  IouIf. 

lai  all  boriaU  by  the  Roman  luw^  were  And  as  the  parifh  priefl  by  the  canon 

lohibilcd  uot  only  wilhip  the  Urjnples  was  the  folc  judge  ot  the  merits  of  the 

dca4 


538                     HILARY  TERM,  i8  Geo.  IL     Chan. 

i744»  5- 

*_.-.v— -^  Omichukd  agatnjl  Barker. 

Tth^T^.  QEVERAL  perfons  refident  in  the  Eafl  Indies  and  proftfling 

la  Chao-  O  ihe  Gentoo  religion,  having  been  examintid  on  ouih  ad- 

"^*  miniffcred 

The  depofi- 

tMNit^f  WIN  j^a<]  and  the  iitner<  of  hurial  in  the  he  may  by  the  exprefc  word^ofthcci- 
aefle*  pro-    chirch,  and  be  wouM  only  dcrcrminc  non  86  be  rafpeodcd  by  the  ordiairy  for 
Itffingtbc^  who  was  1  faithful  Inyroan,  they  only  three  month x.    And  if  any  ie(nponl  in- 
CcatooreN-^ere  judged  faithful,  whofe  executor  convenience  arife  at  a  nuifance  from  the 
gMAy  who  came  up  to  the  price  of  the  priefl,  and  negle£l  of  interment  of  the  dead  rorpfr, 
were  fwom  they  ooty  were  allowed  burial  in  the  he  it  punifhable  alio  by  the  temporal 
according  to^hurcb,  and  the  poorer  fort  were  buried  court9,by  indi^menl  or  int'ormatioii,  fi. 
the  ceremo- in  the  church-yard.  Rutin  nettber  cafe  7.  (?.  1.  R.  R  That  court  made  a  rsk 
Aief  of  their  was  any  fee  claimed  or  pretended  to  be  on  Mr    ^ifjl9r,  reflor  of  D^vra/ryia 
religion  ta-  due  for  the  celebration  of  the  office.  JV«r/^an//Mr/&frr,  tofKew  c^iai'cwhyaa 
kea  under  a  But  in  thefirft  place  a»  the  church  was  inform.ition  ihou.d  not  be  ^trd,becavle 
commiiSon  the  re^lor's  freehold,  the  payment  was  he  negle£lcd  to  bury  a  poor  parlfluoner 
•Bt  of  cbai)- made  in  conftderation  of  breaking  the  who  Hied  in  that  purlfh. 
««ry^admit- ground  and  floor, and  the  fum  was  con-  It  is  worth  obfervation  that  iioaa> 
ted  to  be     traced  for;  and  in  the  latter  cafe  fome  -  cient  or  modern  conflitution  or  caoea 
lead  as         fmall  voluntary  oblation  wa«  frequently  fixed  or  pre'ended  10  fix  any  fee  eiihrr 
evidence,      made,  and  which  by  length  of  time  has  for  fepul'ure  or  the  burial  office;  aad 
grown  op  in  many  parifhes  into  a  cof-  Lynd^ood  {v\>\  fuprn)   calh  it  fimoay. 
tomaiy  payment ;   and  yet    Lyndv^nd  1'he  truth  is,  the  caoon^t  could  not  fa 
Lih.  $  tit,  I.  /•   178.  condemns  it  as  any  fee ;  for  Lord  fT*//,  in  Smik.  lyu^ 
Simtnv.  truly  fay^  that  the  canon*  cannot  take 
Thi^  affair  of  burial  foon  growing  an?  money  out  of  laynf>eo*s  pocketit 
▼ery  profit.ible,  a  new  canon  wa«  made.  Thus  much  i«  fufficient  for  the  firft  head, 
(Vid.  I  GUfn  $43.)     That  no  perfon  how  fepulture  ftood  at  the  canoalaw. 
wa^to  be  buried  out  of  his  parifh  with-  N>w;  Secondly,  to  CMifider  how  it 
out  theconfentof  ortill  theoblation  was  ftand«  by  the  common  law.     My  Bra> 
paid  to  the  parochial  minder.  But  it  is  ther  Af^^irvr  attempted  to  prove  tlmttbe 
worth  while  to  obfrrve  that  none  of  burial  tee 'J<ra*  the  fimc as  the  coeiepre- 
thrfc  canons  are  in  force  here  at  this  fent,  or  mortuary;  and  cited  11  A  !■ 
day ;  and  I  think  the  only  canon  now  c.  6.  to  Oiew  that  3«.  4J  was  the  lesft 
admitted  and  received  by  our  laws  rela-  fum  by  the  (latnte  paid  for  a  mortaary. 
ting  to  thi*  queftion  is  the  canon  68  of  If  he   had   been  plcjfed  to  cite  the 
the  canons  1 6o3,wbich  is  in  thefe  words;  preamble,  he  would  fee  how  the  poor 
**  No  minifter  fhall  refofe  or  delay  to  labourers  and  others  were  (quened  by 
bury  any  corpfe  that  is  brought  to  the  the  clergy.    And  Dr.  Giifm  doe«  hy  m 
church  or  church-yard  on  convenient  means  like  thit  ftatate  (vid   a  Giffm^ 
warning  given  him  thereof  ;**  and  this  74$  )     Rut  there  is  00  coloor  to  iiaa* 
frems  a  kind  of  tranlcript  of  the  old  gioe    that   a    prcfent    made    on    the 
law«.     Jus  lepultone  vel  facramenta  bunal  of  the  dead,  which  was  a  gift 
ecclefic  nullo  denegentur  ob  defeAom  by  way  of  recompeocc  for  fubtiad* 
pecun.ae;  LyndvMed  pngc  ij^.  mg  perlonal   rythe«  and  offerings,  a 
And  the  burial  of  the  dead  is  (as  I  kind   of  commutation,   is    like  to  a 
apprehend)  theclear  duty  of  every  pa-  burial   fee;  vid.  t    lufl.   491.     Aod 
rochial  pried  and  minifler ;  and  if  he  even  in  mortnarien  it  is  to  be  noted 
neglect  or  refufe  to  perform  the  office,  that   they   were    not    due    by  com* 
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ered  according  to  the  ceremonies  of  their  religion  ui^  I744#  S« 
conamiflion  fent  there  from  the  Court  of  Chancery,  it  u  *^-i-/ 

became^ 

Omichovii 

|kt,  but  by  caftom  only.    Tbe  MiekUhmgh  in  the  new  cemetery  of  Bar&ik. 

torfe**  U  the  fame  as  ^'corpfe.**  Saimi  Getrge^t  B\*9wfiun, 

t  cerfe  prefcnt  it  a  gift  with  the        Had  the  right  of  Dr  rerun  depend- 

lody.     However  this  mny  be,  rd  on  the  canon  law  only,  it  would  not 

moft  clear  and  certain,  that  by  have  afiifled  him.     Had  it  depended 

nmoa  law  of  England,  no  fee  is  on  cnftom,  it  would  have  helped  him 

wat  due  for  baptifm  or  burial,  in  the  parifli  of  Satnt  Giles ^  if  he  were 

is  de  jore  or  of  common  right ;  rcdtor  there.     But  this  right  depends 

kre  any  fee  is  due,  it  mnfl  be  neither  on  ihe  common  law  or  cuflom, 

cvAom  of  the  f articular  pariOi  but  on   the   plain  clear  and  expreft 

e,  which  cuftoms  like  all  other  words  of  two  bQ.^  of  parliament,which 

\f  (if  controverted)  h  triable  and  have  deftroycd  the  cuftomary  payment 

liaable  only  in  the  King*s  tem-  of  y  ^d.  in  fnch  part  of  Saint  Gihs^* 

conrts  bv  the  King*»  temporal  parifh  as  is  now  part  of  Smiwt  Geargt^t 

,    To  this   pujpofe  I  cite  Btr»  Bh^mfiitry^  nnd  introdaced  a   pnrlia- 

r  Dr,  Lancafter  et  al.  Mil.  9  H^,  mentary  pa)ment  and  a  new  method 

I.  33a,  but  more  fall y' reported,  of  nfcertaining  adjofting  affixing  and 

9^.3  /•.  171  (1).     BmrdeoMX  A  fettling  the  bnriat  feef>. 

PfotcHant  hid   his  child  bap-         Th**  words  of  io^«   e   11. /at. 

t the  Frneh « huKh  in  the  Snvey,  are  thefe ;  ^^  It  it  erased  and  declared 

■  LmKofter  vicar  of  Saint  Mnr^  that  all  parochul  cuftom^  ufages  bye- 

I  \lie  fields,  in  winch  pariih  the  lawt  and  privileges  as  are  now  in  forcer 

wtJ^   together  with  the  parifh  or  ufe  within  any  pre  fent  pariih  which 

WUed,  aga'oft  him  for  the  fee  (hall  be  divided  by  viiiue  of  this  aA 

i^.  for  the  vicar  and  I /.  for  the  (hnll,    notwithAanding   fuch  diviiion, 

sod  ftr  H§U  no  fee  is  doe  of  cootinoeand  be  iu  force  as  well  in  and 

m  hgbt  for  baptifm  of  burial,  lor.  every  new  pariih,  as  in  and  for 

icic  dae  it  roud  arife  from  cuf-  fuch  parifli  as  (hall  remain  to  the  pre-     • 

■d  tbc  dnty.maA  be  performed;  lent   parochial  church  Arc"    If  this 

Allowed  the  calc  in  Htt,  17$  claufc  had  flood  >yithout  any  variation, 

i«  (  and  opon  folemn  argument  we  are  of  opinion,  that  Dr.  FernM 

ibilioo  waft  granted      1  L*tw  wonld  l>e  entitled  to  receive  the  i'om 

Merpm  v.  Walker  Sacramenta  of  3/.  41/.,  which  (he  ^enlia  finds  to 

Ufie  libera ;  io  the  cai'e  of  a  be  the  cuftomary  fee  due  to  the  re^r 

I  fee    And  in  Salk,  ti^.    The  of  Saini  Giles  on  the  burial  of  every 

mI  chapter  of  Sxetert  cafe,  it  parifhiooer.     And  we  are  of  opinion 

|fw%cd  that  no  ice  is  doe  for  that  this  alaufe  hath  clearly  transferred 

Wkkft  by  coftom.  and  cariied  over  to  the  new  parifh  of 

fha^  few  cales  are  fefficieot  00  Saiu  Geerge^s  Bleemjhmsj  all  legal  and 

|4  \  fincc  the  defendant's  coun*  rcafonable  cufloms  in  Saiui   Giles^u 

iidly  owned  this  point,  that  no  aiid  even  though  the  new  cemetery  of 

fee  was  due  of  common  right,  Saini  Geerg^''*  Blnrnfinrj  wat  never  < 

I  due  without  the  help  of  a  cuf-  any  parr  of  Saint  Giles*9.     But  lea.      ' 

lad  this  brings  me  to  31.  has  varied  the  twenty.firft  feflion, 

Chirdand  laA  point  which  we  and  cna£tr,  **  That  it  (hall  and  may  be 

to  be  a  very  clear  and  a  fhort  lawful  for  the  commiiliooers  or  any 

iMihrr  Dr.  ^miM  is  entitled  Io  five  of  them  to  ai'ceitain  the  fam  of 

of  31.  4/>  f»f  ^^  burial  of  Ana  money  that  (hail  be  paid  to  the  rtdor     ' 

(1)  11  AitJ,  171. 

tad 
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1744»  S'l'^came  a  queftion  whether  thofe  depolittons  coold  be  read 
s^  m^tm^ih  evidence  here;  and  the  hord' Ciancelhr  conceiving  1?  to 
be  a  queflion  of  confiderable  importance^  defir^d  the  afliftahce 
^^^     of  Lee  Lord  Chief  Juftice  B.  R.,  H^illei  Lord  Chief  Jiifticc 
Bak&ii.   C.  B.,  and  the  Lord  Chief  Baron  Parker,  who  after,  hear- 
ing the  cafe  argued  were  uoanimoufly  of 'qpioion  that  ths 
depoQtions  ought  to  be  read* 

The  cafe  is  (hortly  reported  in  i  fFilf,  84,  and  more  fiiBy 
in  I  Aik,  21.     The  following  opinion  was  delivered  by 

miles  Lord  Chief  Juftice  C.  B.  "I  could  fatisfy  myfclf 
by  merely  faying  that  as  to  the  prefent  queftion  I  am  of  the 
fame  opinion  as  the  Lord  Chief  Baron  :  but  as  this  is  ia  a 
great  meafure  a  new  cafe,  as  it  is  a  queftion  of  great  impor- 
tance,  and  as  fo  much  has  been  faid  by  the  counfel  on  both 
(ides,  I  believe  it  will  be  expeSed  that  I  fliould  give  my 
reafons  for  the  o[finion  which  I  am  going  to  give,  though  ia 
the  courfe  of  my  argument  I  muft  neceflarily  touch  upon 
many  things  that  have  been  already  better  expreflcd  by  tbi 
Lord  Chief  Baron. 


and  each  officer  belonging  to  each  paid  to  the  faid  rt&or  and 
chuich  for  every  burial  in  any  of  the  cert  for  every  Cachbarisl.** 
cemeteries  or  church-yards  by  this  a£b  So  that  until  the  commiifioaen  ui 
intended  to  be  purchafed.**  vcllry  have  fixed  the  fum  10  be  takei 
And  the  ftatute  3  G.  1.  c,  19.  feft.  and  the  (ameregiftered  neither  the 4tc- 
$.,  after  taking  notice  of  former  (la*  tor  as  re£h>r,  or  any  of  theparKhiii 
tutes,faperadds  feveral  conditions  pre-  officers,  can  take  jf.  41^.  or  any  feefcr 
cedent  to  the  redor^s  right  of  a  burial  the  burial  in  the  new  cenetrry  ii 
fee.  **  Whereas  by  the  faid  recited  -Sai»t  Gnrge^t  BU^mflmry. 
adls  the  commiffioners  or  any  five  of  The  commiffionen  and  vcftryhivc 
them  are  empowered  to  afcertain  the  an  arbitrary  power  to  fettle  thefts, 
fnms  of  money  that  (hall  be  paid  to  which  maybe  morct»r  leit  thaoji^^- 
cacb  officer  belonging  to  each  new  in  the  old  pari(h.  When  it  is  fettfbi 
cbucch,  be  it  enacted  that  the  cemmif-  and  regiftered,  the  reAor  will  beb- 
fioDf  r«  with  the  confent  of  the  veOry  gaily  entitled  to  the  fum  lb  afcertiiaeAi' 
fhall*.  have  full  power  to  fix  and  afcer*  But  it  is  not  afcertained  aDd  itgiftererf} 
tain.wrliat  fums  (hall  be  paid  to  the  rec-  therefore 

tor  aod  each  officer  of  the  new  church  Judgment  mod   be  for  the  fhia* 

9iSmMt  Getge's  BlMmfimry  for  or  in  tiff.**- 

refp^  of  any  burial,  which  liims  when  —  ''  K.  B.  A  writ  of  error  w 

t»  afcertained   (hall    be  fegiftered  in  brought  on  this  jodgmeot  in  B.  H; 

Dt£iftrs^  Ctmmtmsy  .and  when  fo  regtf.  and  in  Micbeulmmt  term  it  <r.  i  tk 

tered  (Hall  be  adeemed  and  afe  hereby  judgment  of   C.   B,  waa  aflbned.** 

declMTcd  to  be  the  Tuhm  tha^  flk*il  be  MS.  Jhty  J. 

Thoagfc 


ItfLARY  TERM,  18  (Geo.  IL    Chan.  Ui 

oogh  it  be  neceflary  only  to  give  my  opinion   <^helheri744,  5. 
fpofitions  taken  in  the  prefeni  cafe  can  he  read  or  not,^^"""^''""^-^ 

maybe  proper  in  order  to  come  at  this  particular  ^^^^'  J^^i^^^ 
in* the  firfV  place  to  conHder  the  general  queAion,  whe-  Bak&iiu 
in  infidel,  I  mean  one  who  is  not  a  chriftian,  for  in  that 
^ord  Coke  certainly  meant  it,  can  be  admitted  as  a  wit- 
n  any  cafe  whatfoever.  If  I  thought  with  my  Lord 
that  he  could  not,  I  mud  nectflarily  be  of  opinion,  that 
ifpofitions  in  the  prefent  cafe  could  not  be  read  as  evi- 
'..     On  the  other  hand,  if  I  thought  that  infidels  in  ail 

and  under  all  circumftances  ought  to  be  admitted  as 
(Tes,  the  confequence  would  be  as  ftrong  the  other  way, 
ihefe  depofitions  ought  to  be  read.  But  if  I  fhould  be 
>ioion  (and  I  (hall  certainly  go  no  further)  that  fome  in* 

in  fome  cafes  and  under  fome  circumftances  may  be 
ttcd  as  witnefles,  it  will  then  remain  to  be  confideredf 
her  thefe  infidels,  who  are  examined  in  the  caufe  qnder 
nrcumftances  in  which  they  appear  in  this  court,  are 
witnefles  or  not. 

I  to  the  general  quedion.  Lord  Coke  has  refolved  it  in  the 
tive,  Co.  Lit,  6.p  That  an  infidel  cannot  be  a  witnefis; 
it  is  plain  by  this  word  **  infidel'*  he  meant  Jewt  as  welt 
^eaiAenSf  that  is,  all  who  did  not  believe  the  chrijtian  reU^ 
In  2  Inji  507.  and  many  other  pfaces,  he  calls  the 
\  Infidel  Jews'y  and  in  the  4  Itift.  155,  and  in  fcyeral 
r  paHages  of  his  books,  he  makes  ufe  of  this  expreffion 
W  Pagans^  which  plainly  (hews  that  he  comprized  both 
'/  and  Heathens  under  the  word  Infidels '^^  and  therefpre 
t.  Hawkins  (though  a  very  learned  pains-taking  man)  is 
ily  mifiaken  in  his  Hifiory  of  the  Ple(^  of  the  Crown,  2 

p.  434>  where  he  underftands  Lord  Coke  as  not  exclud- 
the  Jews  from  being  witnefles,  but  only  Heathens*  Sut 
d  Chief  Juftice  Hale  underftood  this  in  another  fcnfe-in 

remarkable  paflage  of  his,  which  I  (hail  mention  .aiqre 
icularly  bye  and  bye.  I  (hall  therefore  take  it  for  granted 

Lord  Coke  made  ufe  of  the  word  Infidels  here;  ip^the 
!ral  fenfe  ;  and  that  will,  I  thiol^,  greatly  le(reg  thjsaa- 
rity  of  what  he  fays;'becaufe  long  before  his  tim^y.^ful 
ate  almofl  ever  fince.  the  Jewt  have  rett^rned  .intO;^gry- 
'^  they  have  been  admitted  to  be  fworn  asiwitneflefi.  ^ttt 
link  the  coiinfel  for  the  defendant  feemed  to  miflake  tho 

ccafoa 
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1744,  S.reafon  upon  which  Lord  Coke  went.     For  he  otrtainl^  lEd 
^  ■*'v    *-  not  go  upon  this  reafon,  that  an  infidel  could  not  tike  a 
chriflian  oath,  and  that  the  form  of  the  oath  cannot  beal- 
^^^^'^tened  hut  by  ad  of  parliament ;  but  upon  this  reafon,  though 
Barkkr.   I  think  a  much  worfe,  that  an  infidel  was  not  fide  dignoi  nor- 
worthy  of  credit ;  for  he  puts  them  in  company  and  upoa 
the  level  with  (ligmatized  and  infamous  perfone.     And  that 
this  was  his  meaning  appears  more  plainly  by  what  he  lajrs 
in  Cahitfs  cafe,  ^  Co,  17.  A.,  that  all  infidels  are  in  law  per- 
petual enemies;  for  between  them  as  with  the  devils,  whofe 
fubjeds  they  are,  and  the  chriftians  there  is  perpetual  hofli- 
lity,  and  can  be  no  peace.     For  as  the  apcftle  faith  2  Ctr, 
6.  V.   15;  qns  conventio  Chrifti  cum  Balial  ?    Que  pm 
fideli  cum  infideli  ?    Infideles  funt  Chrifti  et  chriftianonoi 
inimici.     And  herewith  agreeth  the  book  in  la  ff.  8.  ^^4, 
where  it  is  holden  that  a  Pagan  cannot  mainiaia  any  adioB 
at  all.     But  this  notion,    though  advanced  by  fo  great  a 
man,  is  I  think  contrary  not  only  to  the  (cripture  but  to  cooh 
mon  fenfe  and  common  humanity.     And  I  think  that  even 
the  devils  themfelves,  whofe  fubjeds  he  fays  the  Heothnu 
are,  cannot  have  worfe  principles;  and  fotfides  the  irrelijpoa 
of  it,  it  is  a  moft  impolitic  notion  and  would  at  once  dc&rof 
all  that  trade  and  commerce  from  which  this  nation  reap 
fuch  great  benefits.     We  oug^bt  to  be  thankful  to  providence 
for  giving  us  the  light  of  chriftianity,  which  he  has  deokd 
to  fuch  great  numbers  of  his  creatures  of  the  fame  fpeciei 
as  ourfelves.     We  are  commanded  by  our   Saviour  to  <k> 
good  unto  all  men,  and  not  only  unto  thofe  who  are  of  the 
houfchold  of  faith.     And  Saint  Peter  faith  A^s  10.  v.  3(. 
35.  That  "  God  is  no  refpeSer  of  perfons,  but  in  every 
nation  he  that  feareth  him  and  worketh  righteoufnefs  is  ac- 
cepted with  him."     It  is  a  little  mean  narrow  notion  to  fup- 
pofe  that  no  one  but  a  chriftian  can  be  an  honeft  man.    God 
has  inriplanted  by  nature  on  the  minids  of  all  men  true  notions 
of  virtue  and  vice,  of  juftice  and  injuftice,  though  Hestiens 
perhaps  more  frequently  bGL  contrary  to  thofe  notions  thaa 
chriftians,  becaufe  they  have  not  fuch  ftrong  motives  to  ea- 
force  them.     But  (as  Saint  Peter  fays)  there  are  in  twf 
nation  men  that  fear  God  and  work  righteoufoefs ;  fuch 
men  are  certainly  fide  digni  and  very  proper  to  be  admitted 
as  witnefles.     I  will  no*t  repeat  what  wasfaid  by  SirG^ir/^ 
Treby  in  the  cafe  of  monopolies  in  the  State  Trials,  vol.  7. 

p.  502, 
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J02j  of  this  notion  of  Lord  Coke's^  and  which  was  cited  by  1 744,  5. 
lifte  of  the  coiinreiy  but  I  think  that  it  very  well  ^^^"p'tft*,  -^-  -J* 
svery  i^pithet  that  he  has  bedowed  on  it.  I  have  dwelt  the 
loDger  upon  this  faying  of  his,  becaufc  think  it  is  the  only^'"*?^* 
Wthority  that  can  be  met  with  to  fupport  this  gtneral  afler-  Baakib. 
ItoOy  that  an  infidel  cannot  be  a  wit  nets.  For  though  it  nuiy 
be  founded  upon  fome  general  fayings  in  Bra^on^  Fleta^  and 
Briimit  and  other  old  books,  thofe  I  think  of  very  little 
veighe,  and  therefore  (hall  not  repeat  them  ;  fiift,  becaufe 
they  are  only  general  dida ;  and  in  the  next  place,  becaufe 
ih^  great  authors  lived'  in  very  bigotttd  Popifh  times,  when 
ire  carried  on  very  little  trade  except  the  trade  of  religion. 
Hid  confcquently  our  notions  were  very  narrow,  and  fuch 
m  I  hope  will  never  prevail  again  in  this  country.  As  to 
irliae  is  faid  by  that  great  man  the  Lord  Chief  Juftice  Fcr-- 
kfanf  in  his  book  De  Laudibus,  b,  26,  that  witntfles  are  to 
be  fworn  on  the  holy  evangelifts  ;  he  is  fptaking  only  of  the 
Mith  of  a  chrifiiarit  and  plainly  had  not  the  prefent  queftion 
H  all  in  his  contemplation.  To  this  aflertion  of  my  Lord 
M/s  (befides  what  I  have  already  faid)  I  will  oppofe  the 
pradtce  of  this  kingdom  before  the  Jews  w^re  expelled  out 
if  it  by  the  flat.  18  £.  i.  For  it  is  plain  both  from  Madox^i 
Wflwj  of  the  Exchequer^  p.  167  and  174,  and  from  Se!d. 
hA.  %.  p.  1469,  that  the  Jews  here  in  the  time  of  King 
JUn  and  Henry  the  Third  were  both  admitted  to  be  witneflS^ 
ind  likewife  to  be  upon  juries  in  caufes  between  Ckriftians 
Ifld  Jewi^  and  4hat  they  were  fworn  upon  their  own  booka 
>r  their  own  toll  which  is  the  fame  thing.  I  will  likewife 
ijppofe  the  conftant  pradice  here  almoft  ever  (ince  the  Jews 
twve  been  permitted  to  come  back  again  into  England  \  viz. 
Srom  the  19  Car.  2.,  (when  the  caufe  was  tried  which  it  re- 
ported a  Kebli  3149)  down  to  the  prefent  times,  durmg  which 
[  believe  not  one  inftance  can  be  cited  in  which  a  Jew  was 
refbfed  to  be  a  witnefs  and  10  be  fworn  on  the  Pentateuch. 
To'tbis  aflertion  1  (hall  likewife  oppofe  the  very  great  autho- 
ity  of  Lord  Hale^  2  vol.  279.  And  though  this  has  oftea 
beeo  mentioned  by  the  counfel,  it  is  fo  full  of  law,  of  good 
feiife,  and  the  fpirit  of  chriffianity,  that  I  think  it  cannot  bo 
repeated  too  often  ;  dtcies  iTpetita  placebit.  \*  It  is  faid  by 
Lord  Coii  that  an  inBdel  is  not  to  be  admitted  as  a  witnefs; 

the 


^jt;  been  informed)  amonf^d  all 
;cc!jircuj  infiijcis  have  been  a< 
»•  of  minv  kingdoms,  erpecbll 
L-:n  ceatprern;  and  Tptcial  law 
\:  r.z  the  terms  of  the  oaths  o 
tTTT.  I.  p.  1.  de  jaramtnti  fori 
i".  V, hire  it  wcuM  be  Tery  hard  ' 
:  :a^;n  by  a  Turk  or  fnn,  '* 
c-  pciubiv  hs  might  think  hin 
'-<:  were  (Worn  according  to  the 
'  rK:jnJ:  but  then  it  mu<l  be  i 
-.  ij-.Vmony  mud  be  Jtfi  to  the 
i-t"  LcrJ  Hj!e  ou;  of  Ctvarmvl 
I'-ii  I  da  not  by  any  great  (Irefs  < 
\.l  Liw  Books,  not  only  becaa 
:,xj  cot  want  them,  but  likewil^ 
i:  I'r.tn  a-e  pariicu'ir  laws  and 
cS  ^itermine  this  qucdion  there, 
:V  jrr'icJbre  to  the  prefent  cafe, 
::  -.-.jre  ii  any  zA  of  parltame 
■^::,-.-.  This  ufe  indeed,  and  ihi 
'.'  .- !v:'..-r»  :o  Aiew  that  the  opii 
.:.-  c\:-:::ries  has  been  for  adii 


•21  I  injll  eire  to  this  afli 
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th  th«  iruc  God  by  giving  wor(hif>  to  falfe  gods.  Thi*r744,  5 
(faith  he)  was  moved  by  Publiec/d  to  Saint  Augufiirte^ 
us  refolveth  th*  fame  ;  "  He  thot  taketh  the  credit  -ofoci 
10  fvi^eaieth  by  falfa  gods  not  to  any  avil  but  good,  he 
3t  join  himfelf  to  that  fin  of  fwearinj  by  devils  but  is  ^^*M«' 
;r  with  rhofe  lawful  leagues^  wHertfin  the  other  keepeth 
h  and  oaths  but  if  a  chriftian  (hould  anvways  induccH 
r  to  fwear  by  ihem,  he  would  grievoufly  -'fin.     But 
tbtt  fuch  leagues  are  warranted  by  the  word  of  God/ 
idems  thereto  are  permtued."     This  is  (I  think)  as  in- 
ot  as  poffiblo  with  his  notion  that  an  infidel  i»  not  fida 
and  a  full  anfwer  to  what  he  faid  in  CdhmU  cafe  on 
id;  and  thcrefbie  1  fhall  leave  him  here,  having  (I 
quiie  deftroyed  the  authority  of  his  gf-neral  rule,  that 
ut  a  Ghrifti^n  ought  to  be  adn>itted  as  a  witnefs. 

iH  now  proceed  to  ezpldin  the  nature  of  an  oath,  whteir 
think  contribute  very  much  towards  the  determination 
general  as  well  as  the  prefent  qiieftion.  If  an  oath 
Nurely  a  ahi  vftian  inftitution,  as  boptifm,  the  facram^nt, 
t  like^  I  fhould  be  forced  to  admit  that  none  but  a 

0  could  take  an  oath.  But  oaths  were  inftituttrd  long 
chriftiaoity  wal  made  ufe  of  to  the  fame  purpofes  as 
aere  always  held  in-  the  highed  veneration,  and  are  al- 

1  oMas  the  creation.  Juramentum  (according  to  Lord 
oafblf)  nihil  aliud  tft  quam  deum  in  teflem  vocare ;  and 
tre  nothing  but  fhe  bJief  ^of  a  God  and  that  he  will 
I  and  ponifh  us  according  to  our  deferts  is  neeeflary  to 

a  man  to  tt>ke  the  oath.  We  read  of  them  thereforo 
mcftffoply  tnrtes.  If  we  look  into  thefacred  hiftory, . 
e  an  account  in  Gemfitf  e,  26.  v.  18.  and  3  r  ;  and 
wtnejis^  c.  31.  v.  ^3,  that  the  contraQs  betwixf  iraac 
imAfif  and  between  Jaceb  and  f^an,  were  oonfirm^d 
ifaa)  oaths  ;  and  yet  th^  contrading  parties  were  of 
fliiH^t  rtligiona,  and  fwoe  in  a  different  form.  If 
bjoodie's  tocrta  the  places  in  th:;  O^dTfftjmeni'wicr^ 
A  ii  ftt^de  of  taking  an  oarh  upon  folemn  occafions, 
IV  great  a  reirerenee  was  always  paid  to  it  I  (Hall 
kt  notice  of  three,  one  in  Numb.  30.  2.  ''  He  that 
ikan  oath  bto^ih  hia  foul  with  a  bond.^  Another 
r.  r.  6.  V.  13.     **  Thou  (halt  fear  the  Lord  thy  God^ 

N  u  and 
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--r      '.'ir  Vt  }\5  name."     And  another,  /%W  15  %i 
-  -^  n.  t  1    -ah  tv>c5  man  is  cftTcribed  in  this  manner,  "Oti 

%  H»    ♦Tarf*-:  jiiJo  his  neiehbnur  and  difappointelh  himool^ 

rnriTk  '  t  *'s  t  'o  hi*  own  hindrance." 

?  •Ti  <r  roiTiff »  of  the  AViw  TtJIament^  where  meniiii 
^  nu  :«  i-  ra!H,  it  is  plain  ihat  it  coniinued  robeoW'i 
■»rt;  i.ri.  rr-a.raer.  acJ  to  be  had  in  the  fame,  if  potgreiteff 
-  n.-:^cc  i"^i-  rSe  comine  of  oi»r  Saviour.  Thenlortflf 
-1  Ti  T  «ij  TC  *;  all  altered,  only  as  the  promife  of  revvA 
iiie  -  IT  ■fcare-"'*  n  jnorher  world  was  then  more  clewljfr 
«.;  'c  -r'  zi^ifrn  of  an  oaih  grew   much  flronger, ni 

.*,..:.  4^^  •--<  rfaliy  chriAians  were  under  a  greticr afUK- 
•r  ?!•  .J     •"  -^1^!:!^  it-     ••  An  oa^h  for  confinmailon M 
.3.'   s  iS  sr.d  of  a  L  ft  ifv,"  Heb.  r.  16.     Aod  Icanxl 
^   X  .    "!-4.r:  vP  ng  one  paflTace  more  ont  of  rhe  NniTtft 
w<r*     .-  ^««r  «  har  eieat  reverence  was  paid  to  an  oath  eM 
?«   -tc  Trcil  «  c^td  men;  and  under  what  ereal  ap|iieki* 
ic»i>    -nc r  wi-e  of  breaking  it.     It  is  in  MatL  1. 14. v>6>it 
^  .  lire    f  -:»  -^  j!ed  in  the  fame  manner  b?  Smni  AIWIfr>t> 
%  :  £  u  l?«  :>^r  HrrW  having  fvord  to  Herediis  thit  vllk 
v^^;:.    Iitt  I'Atfc  cf  him  be  would  give  it  her,  ihoifhbenr 
^'scirr-i-K  ':r-:  »  Ses  file  a  iked  cf  him  the  head  cf  JW^U 
--  ^.r-r  /.    t     ->  ht  :a:¥s  fdki  and  the  fake  of  ihefi*** 
»t.  *  .  "•  ^  i5  -i  wcc'ii  cot  rrjed  her.     And  I  canaoth^lp 
Ni^- 1:  1:    *  -^  Ti-cs  ,:"cugh  a  li!t?c  out  of  coiKfc)  fabi»"    I 
c  .^    •  *j'  :s  i  c  b-  L-iB^tut  on  this  fubtcfi,  rbi  ft* 
•im:.  %  *c  *«"«  :c  v;rv  wicked  as  not  to  beafrd^^'' 
o    i-nTTinr-'ii^  ^^--je".  .e?  Vad  fiich  a  veneration  for  in  oiA 
«x     %:•''  I  -  .^:  -'■'  >£:  V  ro-ifwrom  that  when  purged opM 


r. 


*-   o >i  'Ti-r  '--""-"t-'swh.^'?.  we  (hall  find  prettrw*' 

K    ..  r-v  .c-.---  irf  ^'C  XT  ca.r.     1  thall  mentioo  only  !■•* 

*  ■      -:     ^.    ?Tc.^  i'c-w'!!*  aid  Kft  of  them.    It  a^^' 

^-    .    N.SC  -    .•  .-"wwr*,  :^3t  r.oi  c:il«  his  heroes  but  l»kf»* 

•  -  ^-  ^>^   •  -w-t;  -tf  :sr"Ttftrtj  as  ecds  of  the  fccoid  rnk 

^.  -^     • -nn:  "  ^c«»:  S:pg,  frequently  confirmed  ihfirr** 

ft-  r  .•      '*-.>*  ;'*  jTca:h,  and  thev  were  then  KnAed  if* 

»>  -  ...  -  .,\c       «•  :-»'C  places  ia  HeJUd^  the  one  iniii*** 
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^dtioae  ieorum^  and  the  other  in  another  book»  it  ii  faid  1 744,  j, 
rriblctnisforiuncsand  puniflimcntt  will  befal  thofe  who<.^v*i»^ 
raifely.     So  in  the  beginning,  of  Pythagsrai^i  Golden, 
confidering  an  oath  as  very  facred  and  as  a  fort  of  re-Onicnirvft 

woiQiip.  And  Hierocles^  who  is  ?ery  large  in  his  ^^IiSiu 
nt  on  this  paflage,  fays  an  oath  was  looked  upon  by 
:iK*nt  fathers  as  one  of  the  mod  folemn  ads  of  reli- 
I  fliall  conclude  wich  Cicero^  who  never  fpeaks  of  an 
It  with  the  grcateft  reverence,  and  as  the  ftrongeft  tie 
an  be  laid  upon  men.  Nullum  vinculum  (fays  he)  ad 
indam  fidem  majores  noftri  ardius  jurejurando  credi- 
To  thefe  great  authorities  I  fliall  only  beg  leave  to 

fentimcnisof  two  modern  writers,  but  writers  of  very 
redit,  I  mean  Grotius  de  jure  belli  et  pacts ;  lib,  2.  c. 
\m  His  words  are,  Apud  omnes  populos  et  ab  omni 
ca  pollicitationes  promifla  et  contradus  maxima  fem- 
fvil  jurisjurandi.  And  TilloffirCs  Sermons^  vol.  i.  p. 
here  he  fays  that  **  It  is  the  general  praSice  of  man- 
irhich  has  univerfally  obtained  in  all  ages  and  nations 
irm  things  by  an  oath  in  order  to  the  ending  of  dif- 
s." 

very  plain  from  what  I  have  faid  that  the  fubllance  of 
has  nothing  to  do  with  Chrifiianity,  only  that  by  tjie 
so  religion  we  are  put  ftill  under  great  obligations  not 
oiky  of  perjury :  the  forms  indeed  of  an  oath  have 
ice  varied,  and  have  been  always  difilrent  in  all  coun- 
cording  to  the  different  laws  religion  and  conftitution 
e  countries.  Rut  dill  the  fubftaoce  is  the  fame,  which 
God  in  all  of  them  is  called  upon  as  a  witnefs  to  the 
f  what  we  fay.  Grotius  in  the  fame  chapter  fed.  lo. 
»rma  jurisjurandi  verbis  diflRrrt,  re  convenit.  There 
;ral  very  diiferent  forms  of  oaths  mentioned  in  Silden, 
p.  1470.:  but  whatever  the  fornisare  he  fays,  that  is 
miy  to  call  God  to  witnefs  to  the  truth  of  what  is 
••  (it  Deus  teftis,"  "  fit  Deus  vindcx,"  or  "  ita  tc 
ijuvet,''  are  expreflions  promifcuoufly  made  ufe  of  in 
n  coimtries;  and  in  ours  that  oath  hath  been  fre- 
varied  ;  as  **  ita  te  Deus  adjuvet  tadi^  facrofandis 
angeliis  C*  **  tta  &c  et  facrofanda  Dei  Evangelia  ^^ 
cc  et  omnes  fandi."  And  now  we  keep  only  thefo 
n  the  oath,  *'  fo  help  you  God/*  and  which  indeed 

N  n2  mri 


«  :'  :-"  -Ve:^,  be  the  eiternal  form  whai 
C-w  ^•"^-•r  ?o  be  a  wrtncfs,  as  is  cWr  f 
.-f  ;«  ■  ^I'i^s-  n  yttftiew.  c\mp.  aj-v,  21.  ai 
"wTfr-*  *T  ;>>*  TcfBpIf  fweareth  by  it  a 
i*'^'^^*  "VrfTi ;  and  he  that  fweareth  by  h 
>>  -w-  T--:«e  pf  God  and  by  him  that  ( 
*j  '.■  «  'J-  B-at  faid  by  the  counfel  that  Chri: 

-L-  j»  c*'  £1^ jvJ,  (which  it  cenain'y  iroe  1 
^tt^K.'  i^  '-awii  and  that  therffbre  10  admi 
?fftf»«T  ■»  ccoiT^ry  to  the  law  of  E»ifmti; 
w'*ar  \  •»»!  aWidy  laid  down  that  ihere  is 
txv^^'-  ^fcs  aa  osth  a  no  more  a  pan 
:-s,;  ;  ■"  :  '-i  t  ;^H?r  reliKion  in  :hc  world.  ' 
(F  .■  ^  -r  i.•oT^l^:  j-eL'tiMnt  which  was  mad 
,■»-'  rr-*i.f  ie  I'-ts-ei  but  by  mOi  of  pKriiaine 
-^  r- c!l--.-.-->  ;a:'".>w^e)iathb«nfreqi»eiiil)r 
P'Tsr*  M«:-»^- .  A=d  what  Lord  Cckt  fi 
, -r  «*■-■  :  Vf  ;fs,  iJ-at  an  oath  cannoi  ( 
;t^  ,■*•-..  iitr\.fk:,  ?;:!  bt  islhority  of  [«Hia 
."(It*  .iT«v  ■,*  y.g  '■?•''  •■«th  or  oaths  of  a( 

■v-—  sTjutr':-'!.--*.  Js-je«,  Sfcerifi,  tod  the 
t  -  V  .V  >  -»*rT  ^  wTfoeiln.  As  to  the  pa 
,-j*  .-;  ■v  :';**■■  r-*j  ""wre  the  Lord  Chi 
s,  *  TV  ^  ""I-"!  «  C^''ftin  or  not,  *\m  i 
.-iv--*  ".  >'  '•s  s^f"  »r;d  Jrefj  and  was  goii 
^.j^~.Wi-  •  -J--*   I--  as  ro  -  hat  was  faid  thai  I. 

o    '  ■-  .fvs -j-*^;  ;^  iV?ar  a  maooiitbel 
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■%riliitfs  fbovld  he  examined  in  any  other  manner  than  ta  thef  7^,  ^. 
'  iMMDon  form  upon  the  Holy  Evangeiifts.  v. — v^-^^ 

r  Omicruvd 

i/  HiTing  now  I  think  Tufficiently  (hewn  that  Lord  Coki's  rule  j^'f^^ 
•h  vithoot  foundation  cither  in  fcripture,  reafon,  or  law,  that 
>1  may  not  be  underftood  in  too  general  a  fenfe,  I  flvill  repeat 
lil'aver  again,  that  I  only  give  my  opinion  that  fuch  infidels 
mMm  believe  a  God  and  that  be  will  puniih  them  if  they  fwear 
^IMy,  in  fome  cafes  land  under  fome  circumflances,  may 
'ilMi  ought  to  be  admitted  as  witnefles  in  this  though  a  Chrif- 
i-Haii  country  (a).    And  on  the  other  hand  I  am  clearly  of 
'.^pinton  thai  fuch  infidels  (if  any  fuch  there  be)  who  either 
'lo  BOt  believe  a  God»  or,  if  they  do»  do  not  think  that  he 
•iMIl  either  reward  or  punifli  them  in  this  world  or  in  the  next, 
^iBMMit  be  witnefles  in  any  cafe  nor  under  any  circumftancrs, 
*«ftr  this  plain  reafon,  becaufe  an  oath  cannot  pcflibly  be  any 
tlia  or  obligation  upon  them.    I  therefore  entirely  difagree 
i#ilb  what  18  reported  to  have  been  faid  by  Lord  Chief  Juf- 
•iie  Liy  in  2  RoL  Rep.  346.  TV.  21  Jam.  i.  B.  /^.»  that  in  the 
tfeiala  of  matters  arifmg  beyond  fea  we  ought  to  allow  fuch 
^jfcoof  aa  they  beyond  (ea  would  allow.     This  would  be  Icav- 
'9g  chit  point  on  fo  very  loofe  and  uncertain  ^  foot,  that  I 
#iraot  come  into  it ;  for  if  this  rule  were  to  hold,  confider- 
iig  in  what  a  ftrange  manner  juftioe  is  adminiftcred  in  fome 
wieign  parts,  God  knows  wh.it  evidence  mud  be  admitted. 
Iffor  can  I  agree  with  the  refolution  in  the  cafe  of  Jlfip  v. 
HHuinBt  Ora,  Jac,  541,  2.   M.  it  J.  i.  B.  R.  where  it  was 
bolden  that  a  certificate  under  the  feal  of  the  miniller  at 
Clbvrif  and  of  the  faid  town  of  the  nmrriage  of  two  perfons 
there,  and  that  they  cohabited  together  as  man  and  wife,  was 
a  foffici^nt  proof.    To  admit  the  certificate  of  the  minifter 
bf  the   fiiA   of  the  marriage   at  a  place    where  there   is 
bo    bifliop  might  perhaps  be  equal   and  be  refembled  to 
Am  certificate  of  the  bifbop  (b)  here,   which  is  in  fome 
mftM  conciufive  evidence  of  a  marriage.     Bur  I  am  clearly 
of  opinion  that  the  certificate  of  their  cohabiting  together 
II  not  to  have  been  admitted.     For  our  law  never  allows 


(«)  See  Tifc  Mtrgam**  cafe,  Le^tb  hie  Lord  Chief  Juftice  (Eyre)  of  the 

Qnr^  Crf,  s8.  whcze  a  Mah«ni(  tan  wat  Coixun^o  Pka*  on  the  fuh)cc>  of  the 

bHra«pM  tilt  Koran  aithe  OUBmUj^  Bifliop'i  certificate  of  a  manias  in  //- 

ia^  profibailioafojt  capiulofteoce.  Jtrtm  v.    UJrrtif^  1  H.  Bf,  Rep,  d 

if  J  aft  t  kaiw^  n^loaiMt  pf  Uie  B.  1$).  ct  (c^. 

a  certificate 
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I  :rr~;5cite  of  a  mere  matter  of  fii6k  (a)^  not  eouplci 

1:7'  riAVzT  cf  f^^ft^  to  he  admiited  us  evidence:.     Ev 

:ts  c^.  '  2-^3:=  cf  ihc  King  under  his  fign  manual  of  a 

.'■*  ".i^i.    -xr^r^  in  one  old  cafe  in  Chancery  ffc5.  21 

>— :  :  *r3'*-  -iKjfrd;  and  it  would  be  ftrantjre  if  we 

£-vv:  i-trt'  c'i\^\x  10  I  he  certificate  of  a  miniAer  at  i 

:"^i?  ■-•  :•::  of  the  King  himfcif.     B<.fides  it  is  not  t 

i'i-^i!:ci  :^j:  f'^e  nature  of  the  thine  will  ad»-nit,  b 

'^-'t^.-  ir.l  -  ud'  cviJsnce  of  a  faS  ariiing  beyond  fc 

it:  .zr'  :.-  jc>:*"  icn  taken  before  a  public  notarvanc 

-^•-     -'    rtf  •'?  rn^^z  the  fral  of  the  place  or  the  pr 

-r-,---  -t'  •*•*  r'jcsf,  which  has  been  admitted  as  eviA 

..TTv  ci  '.'-•  s'^^Tt  It  woul-i  bs  too  expcnfive,  coniideri 

:j  ..  ,  :.-  :^  ca-j^r,  t"^  take  out  a  fpi^cial  commiffi^n. 

x'^  *  c';:c"-v->f  :h'.5  head  f  mL"i  beg  leave  again  to  rake 

•2:    K  Tjr  s  Ti  J  bv  Lord  HmU^  that  it  rpnil  be  left  to  th 

•••'jr  cr^vTir  rni:^  be  civsn  to  iKefe  infidel  witn?flef. 

,1'  I  'I  ••••ak  ^.'"^j:  'he  fam.*  cedit  ousrht  to  be  pivtn  eiili 

1  ,— u-*  Oi-  «  "'-"v  to  ao  ir.fidel  wirnefi  as  to  a  Chrilbuii 

>   -  roe«'  "njc:"  tlorarer  cS'^eatiois  to  fwear  nochinarbc 

••:'•?.      P'n;  c':T»cisic»r.  berwcci  the  competency  and  ( 

.••    X  v*c-7c;^  "<  1  «,3ow3  d;:l:ndion,  and  manv  whnefle 

l^.'^l";:3  i>  c*-Ti.v:?rt  to  wSofe  credit  objeQions  ni 

J  •.  ^|--*j  :r^.v.     The  ruie  of  evidence  i^  that  the  hA 

.-.  x-r  Till  >:  £  itf"  :'"at  the  ni'ure  of  the  thins:  wiHi^ 

•"X  xl-w-..tf  :•::;  a  *  ^t  c3-«  becrxpedcd  or  requiredjooflri 

■■   ■''V  r.\   :•  ?  ?•'    :<:  cjfi  :t.'^A  be  rectived,  but  if  bcritfi 

V  :vrt  N'  -r.S:  'i,:  r  ■  i':^  c?:*:-  tide,  the  other  evidence, ilKN 

.  •  •■    w.   r:_  '  ^j:cv-  to  cc  of  no  weight  at  all.    Torifl 

*  -u.  ■    rvi.:  ;  'JTCOi^  an  examined  copv  of  a  reconJ(» 
,*.  —  III  *   rs^    X  rvro  in  evidence  ;  if  the  other  fiderf 

•  jr^-5-  .^"-cict  :"\:  .^eccrd  irfelf,  and  it  appears  robedifcj 
,in  '  V  «■*••'.  :*^?  JucHonty  cf  the  cop?  is  at  aa  caA  i 

,-i-»v  ^-1  .-•  "-•  :^^:  PJ^fjot  cjfe  ;  fuppofing'  an  inStirf  " 
X  cv<.>  I  0.x»  i.k;  tsjt  Se  w\\\  p:  ward  and  punifh  him  * '^ 
,.*.•.  .  >-•-  ,-«>:<  Toc  Srliove  a  •uture  (late,  becximBfo* 
'  -  ,M  *  j>  i  :  M4  S?  mjy/i  and  on  the  other  fii^^  rort*" 
^  J:  ^.r:  i  C:    Kbdz  i»  exim;oed,  who  believe*  j  WW* *** 

^,    •-■<  ..T    i^iace  ^  :^  cea-    Service  of  :St  rx^wrrs: of  Bttriff* 
",  ...  V      .   . :   ^i  -s  w-^    "? «:  •.^*  i*-    Set  a!.":  5  I».  ST  X  6:9-  *« 
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1)0(1  thiit  he  (hall  be  puDilhcd  in  the  next  world  a$  well  as  10  |  ^aa,  q. 
pU^  if  he  docs  Dot  fwtar  the  trith,  I  think  that  tjie  farne  >^.«-v-*^-i 
fft^i  ought  not  to  be  given  to  an  infidel  as  to  to  a  Chriftian, 
prcaufc  he  is  plainly  not  under  fo  ftrong  an  obligation.  OmcvovD 

>•  I  have  DOW  done  with  the  general  queflion.  And  what  I 
pave  faid  upon  that  muA  plainiy  (hew  of  vihat  opinion  1  am 
in  refped  to  the  prtfent  queflion;  and  therefore  I  (hall  be 
aery  Oiortas  to  that.  I  think,  after  what  I  have  already  faid, 
|j|c5ed  fay  nothing  more  to  dctcrmioe  this  point  than  barely 
|o  ftate  the  fads  relating  to  it  as  ihey  (land  now  before  the 
court. 

It  U  admitted  that  the  caufe  is  concerning  a  mercantile 
fUffiir,  which  was  traofaded  in  a  foreign  heathen  country,  at 
tkkviia.  It  muft  be  agreed  thai  it  is  greatly  to  the  advantage 
pf  this  nation  to  carry  on  a  trade  and  commerce  in  foreign 
^RMintricSy  and  in  many  countries  inhabited  by  heathens  and 

Prticulaily  in  this  town,  in  which  we  have  eftabli(hed  a 
Slory  for  that  purpofe.  A  |rade  was  accordingly  carried 
ft^  there  between  the  plaintiflF  a  heathen  and  fubjeA  of  that 
Mtimry,  and  a  Chridian  merchant  a  fubj^S  of  England.  It 
^  iafiflcd  by  the  plaintiff  that  the  EngUJb  merchant,  being 
creatly  in  his  debt,  withdrew  into  England  znA  coofequemly 
WM  not  amenable  to  the  courts  of  juftice  in  that  country^ 
jvhere  if  he  could  have  tried  his  caufe  this  evidence  which  is 
BOW  in  difpute  would  have  certaioly  bi.*en  admitted.  He  ful* 
lowed  his  debtor  into  England^  which  was  the  only  remedy 
^oat  he  had  left,  and  filed  his  bill  againft  him  in  the  Court  of 
Chancery  here.  No  one  will  (1  believe)  now  fay  that  he  had 
iMtf  a  right  to  bring  fuch  a  fuit,  or  that  he  is  not  entitled  to 
lolltoe.  For  though  there  was  fuch  an  old  notion  in  popi(h 
limes,  and  for  fome  little  tiine  afterwards  till  the  reformation 
was  fully  e(labli(hed,  that  even  an  alien  friend  tfpeciaDy  if  he 
wcie  ao  infidel  could  not  fue  in  a  court  of  judice  here,  this 
010ft  abfurd  wicked  and  unchriftian  notion  has  (God  be 
thanked)  betn  long  fince  exploded,  and  will  I.  hope  never  be 
revived  again.  It  being  admitted  that  he  may  bring  his  fuit 
here,  and  confequently  that  he  is  entitled  to  ju.dice,  it  fol- 
lows that  he  mufi  be  at  liberty  to  prodnce  his  evidence  herf 
in  order  to  nriake  out  his  cjfe,  And  if  he  produce  his  evi- 
dence, it  muft  be  upon  oath  \  for  it  would  be  abfurd  to  give 

an 
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1 7 Ai.  <.  *"*  '"^fi^l^^  ''^o**  credit  than  a  Chriftian,  which  wc  mttft  A 
^  j'*_^^^an  infidel's  evidence  be  ncceffary  in  order  to  do  joftioe, 
yet  he  cannot  be  examined  upon  oath  ;  he  mail  therefon 
OmcBavD  examined  upon  oath  in  fome  (hape  or  other.  In  orde 
^!^f'*fi  obtain  juftice  the  plaint iflF  in  this  caufe  laid  his  cafe  prop 
^*****  before  the  Court  of  Chantrery,  and  prayed  a  commiftoc 
Calcutta ;  and  the  Court  of  Chancery,  I  think  very  rightly 
with  great  judicey  ordered  a  commiffion  to  gOt  and  that 
words  "  on  ihe  Holy  Evangelifts'*  (hould  be  omitted« 
the  word  **  folemnly"  inferted  in  their  room  ;  and  like* 
very  prudently  direded  that  the  commiilioners  (hould  oei 
upon  the  return  of  the  commiflion  in  what  manner  the  c 
was  adminiftcred  to  the  wirncfles  examined  on  the  comi 
fion ;  and  what  religion  they  were  of.  The  commiffio 
accordingly  returned  that  the  oath  was  adminiftcred  to 
witnefles  in  the  fame  words  as  h«:re  in  Bnglgndy  whioh  i 
anfwers  the  objedion  (if  there  was  any  thing  in  it)  that 
form  of  the  oath  cannot  be  altered;  and  they  certified i 
after  the  oath  was  read  and  interpreted  to  them,  they  tout 
the  bramin*s  hand  or  foot,  the  fame  being  the  ufual  and  n 
folemn  manner  in  which  oaths  are  adminiftered  to  witnc 
who  profefs  the  Gentvfi  religion,  and  in  the  fame  manor 
which  oaths  are  ufually  adminiftered  to  perfons  who  pro 
the  Gmtoo  religion  on  their  examination  as  witnefles  in 
courts  of  juftice  ereftcd  by  virtue  of  his  Majefty*s  letters 
tent  at  Calcutta'^  and  they  further  certified  that  the  winx 
fo  examined  were  all  of  the  Genttto  religion.  This  certifie 
I  think,  fully  anfwers 'the  objefiion  that  it  doei  not  ip| 
that  the  witnefles  believe  a  God,  or  that  he  will  panifli  tl 
if  they  fwear  falFely ;  which  (as  I  have  already  faid)  I  ad 
to  be  requifites  abfolutely  neceflary  to  qualify  a  perfon  to  i 
an  oath.  I  do  not  at  all  rely  upon  the  books  which  « 
cited  and  which  give  an  account  of  the  Gentoo  religion, 
it  is  plain  from  the  certificate  itfelf  that  they  believe 
worft)jp  a  God,  and  that  they  have  priefts  for  that  purp 
which  would  be  of  no  ufe  if  they  did  not  believe  that 
would  reward  or  punifti  them  according  to  their  deferts  ' 
certificate  likewife  anfwers  this  objedion,  that  the  oath  h 
only  read  to  the  witnefles  it  does  not  appear  that  they  fail 
did  any  thing  which  fignified  their  aflent  to  it  ;  for  touci 


nd  or  fool'  of  the  prieft  after  tbefe  words  ^  fo  litip  me  |  «^^^  ^^ 
*  it  being  their  ufual  form,  it- at  much  fignifyifig"  thrir  ^  .-y.^ 
as  kifliiig  the  book  is  here»  where  the  party  (wearing 
[e  fays  nothing*  And  the  cafe  cited  by  LordChief  Baron  On ic«o«d 
t  Sid.-6.  Mhh.  1657.  plainly  proves  this,  where  Chief. ^^^ 
!  Gljn  was  of  opinion  that  DoSor  Owens  holding  up 
ht  hand  was  foilicient  without  touching  the  book.  And 
Stmrs  in  his  Injiiiutet  of  the  L^ws  if  Se&ikfid,  p.  69S» 
US  this,  where  he  Pays,  **  It  is  the  duty  of  Judges  in 

the  oaths  of  wirnefles  to  do  it  in  thofe  forms  that  will 
ouch  the  conrcience  of  the  fwearers  according  to  their 
ifion  and  cuftom;  and  though  quakers  and  fanatics  dt- 
I  from  the  common  fentiments  of  mankind  refufe  to 

formal  oath,  yet  if  they  do  that  which  is  materially 
me,  it  is  materially  an  oath. 

eonly  objedion  that  remains  againft  admitting  thiseii* 
ii  that  thefe  witnefTes  will  not  be  liable  to  be  indided 
TJury  ;  becaufe  they  are  not  fworn  fupra  facrofanda 
Lvangelia,  which  words,  as  was  inHded,  are  neceflary 
ry  fuch  indidment,  and  therefore  they  are  not  under 
ne  obligations  to  fwear  truly  as  Chriftian  witnefles  are^ 
liis  objefiion  has  been  in  a  great  meafure  already  an- 
1  by  the  Chief  Baron,  and  it  may  receive  two  plain  an« 
;  firft,  that  thefe  words  **  fupra  facrofanda  Dei  Evan* 
'  or  *'  tadis  facrofand^s  Dei  Evangeliis**  are  not  necef- 
0  be  in  an  indidment  for  perjury.  They  have  been 
d  in  many  indidments  againft  Jews,  of  which  feveral 
lents  have  been  laid  before  us ;  and  they  are  not  in  the 
leots  of  fuch  indidments  which  I  find  in  an  ancient  and 
[ood  book,  entitled  fVeJl^s  Simboleographf :  but  it  is  only 
lere  '*  fupra  facramentum  fuum  dixit  et  depofuit**  <^ 
mavit  et  depofuit.''  Befides  this  argument,  if  it  prove 
^>ngf  proves  a  great  deal  too  much;  for  if  there 
my  thing  in  it,  many  depofitions  even  of  Chriilians 
seen  admitted,  and  many  more  mud  be  admhted 
there  will  be  a  manifed  failure  of  juftice,  wher«  the 
fcs  are  certainly  not  liable  to  be  indided ;  for  when 
pofitions  of  witnefles  are  taken  in  another  country, 
|oently  happens  that  they  *  never^  come  over  hither, 

-     *  *  or 
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^^  ^,r^  if  tbey  caanot  be  indided  for  perjury  bccaofe  the  6ft 
•v-^  was  cooHDiited  in  anMher  countTy.     Thofe  therefore  *bD 

are  plainly  doi  liable  to  be  indided  for  perjury  bafe^fri 
^^'bero,  aed  tor  the  fake  of  jtillioe  muft  be,  admiited  as  wk- 

~  '^-  ;  sod  fo  there  is  an  end  of  this  objcdicn. 


F-oai  vKst  I  have  faid  it  Is  plain  that  my  opinion  iitkil 
iik.£:  dkpctaiHiOs  oughi  to  be  rtad  in  evidence.'* 


v..       :  • 


A3tD  FvAs?  i?^,^  HrsRY  Kisc,  othtrwifeHiKiT 

Vauguan  King. 


X  .t.  ir*.    rrsyKy  /C-^,  ctherwife  Hewrj  rcugkam  Krng,  of  &€•« 
.•-o.w/X  j:*:Scd   JO  ^fw^r  EJv^r  J  Evmt.     The  dtcbraw* 

;^.m(    u^«'''c/  ^'1^  'C  sSLrrptu  for  wo.k  and  labour^  defaibedtk 

^    ^.-  ^'t^i?c«:t  >T  she  uioe  of  Hfmrj. 


T*w  cc*^^v:jsx  pesii^ii  m  abaiemen',  thus ;  JhnrjVm^ 
\JT^  ^"*T  1^^  i«*X'  WAS  imcb^d  br  the  name  of  tlewrj  Rtg  if 
^^  .•^.  ..  :*a:  'ie  "s  ?cc  :c-  cii  he  unicrllood  to  be  che  famcptffa 
v.t  j«-.*-  ji-j*2il  wSjct  :*t'  :i.c  JiaMfi  hath  brought  his  aflioOt  k- 

.-^    !.<•...  JTt;:*  x^c  ?*  :"*<  'Vas  cane  hath  always  been  named >■ 

«..v   r*^ ''-■*■*="'*''  •  ^"^*^-  -*  *  '^^  *='  **^  '/  *^''/'"  «  ^^^^  of  fli^ 
.-I..  ,.      ic.x'.  c-    >T  :v   ja-^  of  bapcifm  of  H^nrj  alone  he  •■ 

TV  ?;j  .-£  5  -er^fi   hi:  the  fa-J  Hemrj  FmifUi  »  i"** 

:S?  ir«:  cf  :^ri  fc.-h  the  cigiiul  writ  and  long  bcfc* 
Wis  ca7«:v:  ar^-  !>:«-:  i«  »tT  by  the  name  of  Hitrj  ^ 
J*  S"*  iS*  ac  aiae  cc"  Hnri  Ta/Lpi  5rc  ;  anJthisbei*'? 
^jT  ic  i-'<*  .-rri  cf  >v  she  ccca:  ^, 

ir-e^-Tc,  i=i  (hewed  for  canfe  ibr* 

iir;%  a-«.^  hs J  conclodcd  hiii«pW' 

bea  Se  cocbi  lo  hire  coadmW™ 


r 


P"a  ^c  *  -^rcii  evf 
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'^  Thb  cafe  was  argued  on  fVednefday  tht  15th  ofiM^t^  by    1745. 
-.    fi{Ml'  Serjt.  for  ihe  defendant,  and  by  Draper  $e^j^  for  »t — v-^*^ 
-   tbejphMiUiff^  apd  ihe  opjoioa  of  tht  Coprt  yt^^  now  given 


,  jTiV/r/,  J-ord  Chief  Juftlce  (after  ftaripg  thjr  pleadiQgs^)  as 

'   "  Upon  this  demurrer  it  comes  now  before  the  Court  y 
and  objcdions  have  been  taken , by  my  Brother  BelfieJd  iq 

ihe  dedaiatiofi  and    the  replipatjon,   aod    by  my  Brother 

tkaper  tp  the  plea. 

The  objedlon  to  the  declaration  was,  that  the  defendant 
if  fued  by  two  Chriftian  names,  whereas  a  man  cannot  have 
two  Chriftian  names  at  one  and  the  fame  time ;  apd  fpr  this 
WKf  Brother  Beifield  cited  Pantm  v.  Ciowlet,    Moor  89*^  i 
'^  \FUU  V.  Winkw,  Cro,  Eliz.  897  ;  and  H^atkiru  v.  Oliver,  Cro. 
J^*  5S^-     The  cafe  in  Moor  of  Panion  v.  CAowles  is  thus; 
'  the  i^intiff,  as  adminiftrator  of  Eleanor  Danfoflel/,  brought 
..  md  adioa  of  debt  againft  the  defendant  upon  a  bond  entered 
i^^iato  by  him  1  he  pleaded  th:|t  Elaanor  in  her  lifetirQe  by  th^ 
rTfiUDe  ot  Bllen  releafed  to  him  all  adions  and  demands:  the 
jplflintiff  replied  non  eft  fadqm  Ekanor^^  on  which  ifliie  was 
J^^yiimedy  and  fpund  for  the  plaintiff;  and  upon  a  motion  is| 
'v  lOTtft  of  judgment  it  \|ras  holden  that  the  yerdid  was  rightt 
*  fi>r  that  a  per(bn  caniiot  have  two  names  of  baptifm  at  tho 
lame  time.     But  the  pleadings  may  happen  to  be  fo  that  a 
*'    perfon  may  be  concluded  by  eftoppel  to  fay  thqt  his  name  is 
ptberwife  than  that  by  which  he  has  figned  a  deed  {a).    The 
4Hife  of  FiiU  V.  IVinh^f  \n  Oq.  EUz.  is  thus;  in  debt  00 
^bond  the  plaintiff  declared  that  the  defendant  Jc^mes  by  the 
of  .John  tVifihw  bound  himfelf  in  a  boqd  to  the  plainr 
the  defendant  prayed  oyer  of  the  bopd,  and  it  ^^ppeared 
^bftt  the  defendant  had  bound  himfelf  by  the  name  of  John^ 
10  which  the  defendant  demurred  ^  i|nd  all  the  Court  held 
tliat  the  aQion  lay  not,  for  Join  cannot  be  Jamet  (b).    Thp 
cafe  of  JVatkins  v.  Oliver,  in  Cro.Jac.  is  much  the  ftrongeft 

.     («)  V'h).  Bmithfim  v.   Smithy  B.  17  replied  that  the  defendant  wan  as  i^ell 

C'ft<>  fop.  4S1,  known  by  the  one  name  ai  the  otkei', 

(if)  But  if  the  defendant  had  been  and  given  in  ctidence  the  defendaiit^t 

Ibed  by  the  name  of  Jthtf  and  had  (igoalarc  to  the  bond  by  the  same  of 

pleaded    in  abatenneot  that  hi»  name  Jtba, 
mf  Jawtesy  the  plaintiff  might  have 
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174$*   of  the  three.     There  the  plaintiff  declared  againft  Ehmi 
^^^— _f  >'g<  Edward  JVaikinSf  that  he  by  the  name  of  Edmiaii  »h 
bound  in  a  bond  for  100/.,  and  for  nonpaymeai  the  lAioa 
BvAvs     was  brought ;  the  condition  was  that  Roger  Watkint  fliontd 
?iiro     P^y  5°'    *^  ^^^  plaintiff  upon  fuch  a  day.     The  defcndaDt 
pleaded  payment  at  the  day,  and  ifliie  thereupon,  and  found 
for  the  plaintiff,  and  judgment  for  him  in  the  King's  Bench.' 
But  upon  error  brought  in  the  Exchequer  Chamber  the  judg- 
ment was  reverfed  by  all  the  juftices  and  Barons,  for  Eimvi 
16  bound  and  Edmund  is  fued,  which  cannot  be  intended  to  be 
one  and  the  fame  perfon ;  end  do  averment  can  htip  it,  fd 
one  cannot  have  two  Chriftian  names,  and  there  can  bei» 
efloppel   as   this  cafe   is.     The  cafe  of  Clarke  v.  IJleai  in  I 
Lutw.  894.  is  thus ;  in  debt  on  a  bond  the  plaintiff  decbnd 
that  Sir  Robert  Clarke  the  defendant,  by  the  name  of  Jik 
Cltirke^  became  bound ;  the  defendant  pleaded  non  eft  bi* 
turn,  aAd  on  a  fpecial  verdid  judgment  was  given  intbl 
King's  Bench  for  the  plaintiff:  but  it  was  reverfed  by  tht 
whole  Court  in  the  Exchequer  Chamber.     Many  cafes  wen 
eited  in  i  Lutwich  as  a  foundation  fbr  this  revei  (al ;  amonf 
the  reft  the  cafes  before  mentioned  and  the  cafe  of  Jh/M 
in  Dyer  279.  b.  7r.  10  &  1 1  EUz    There  an  adion  of  dekl 
on  a  bond  was  brought  againft  WiUiam  ShotMt  \   and  tb 
plaintiff  declared  againft  him  by  the  name  of  fVilKam  Skh 
hit  alias  John  Shotbolt;    The  bond  appeared  on  the  evideaci 
Co  be  made  and  (igned  by  Ji^  Shotbolt ;  and  upon  a  fpedJ 
verdiQ  found  the  Court  were  of  opinion  that  he  could  not 
recover  in  that  adion,  but  that  the  adion  olight  to  hue 
been   brought  againft  him  by  tlie  name  of  Jokn^  and  thci 
he  would  have  been  eftopped  to  fay  that  his  name  was  not 
yohfu  he  having  figned  thef  bond  by  that  name.     Another 
cafe  likewife  is  there  faid  to  have  been  afterwards  adjuc^J 
in  the  fame  manner  between  Turpin  v.  JaxoHf  Hih  t8  Si 
There  is  alfo  cited  in  Lutwich  the  cafe  of  Maby  v.  Shepkeri% 
where  in  an  adion  of  debt  brought  againft  John  the  execow 
of  Edmund  Shepherd^  the  bond  fet  forth  is  faid  to  be  the 
bond  of  Edmund:  but  upoo  oyer  prayed  it  appeared  thatk 
was  called  Edward  in  the  bond,  and  though  it  appeared  ttn 
he  figned  it  by  his  right  name  Edmund,. and  though  on  ooq 

eft  faSum  pleaded  a  verdid  was  given  for  the  plaintiff,  yci 

» 

•  (m)  Cn.  Jac,  640. 

judgfttflt 
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nt  win  arrcfted  by  the  opinion  of  Xht  whole  Court,    tl^$. 
ivfts  1  think  going  a  great  way.  ^^^»^m^^ 

irevef 9  whatever  might  be  my  own  opinion  if  this  were  fe^^ig 
point,  I  think  I  am  obliged  by  thefe  authorities,  which  ^ml 
rf(  of  them  much  (Ironger  than  the  prtfent  cafe,  to  h& 
aion  that  the  writ  and  declaration  in  this  ctffe  are  nof 
For  thefe  cafes  are  all  upon  bonds,  where  there  ii 
more  reafon  to  fay  that  the  dftfendam  may  have  tw4 
than  in  the  prefent  cafe<  For  in  the  cafe  of  a  boiHl  if 
lion  be  brought  againft  the  defendiAt  by  the  noma 
oed  in  the  bond,  he  is  eftopped  to  fay  that  that  is  not 
ne ;  and  to  be  fure  he  oaanot  fay  that  his  right  nanie 
bts  name ;  fo  that  in  that  cafe  he  may  in  fome  fenfe  ht 
have  two  namea^'  Bat  the  defendant  cannot  be  fai4 
fenfe  to  have  two  names  in  the  prefent  cafe,  which  ia 
ion  on  the  cafe  upon  feveral  promifes  and  neither  of 
Ml  a  note.  And  therefore  as  no  man  dan  have  two 
at  the  fame  time,  this  declaration  moft  be  wrcpog! 
what  is  faid  in  SaU.  6.  (i»),  that  a  man  may  have  tw0 
»  the  one  of  baf tifm  and  the  other  at  cwfirmaCioiif 
lat  after  confirmation  his  name  of  baptifm  does  not 
no  fiiore  can  be  liieant,  but  rhat  if  befo^e  c6dfifttia* 
br  a  onan  may  not  happen  to  be  confinmed  until  aftef 
'-one)  he  dxecmed  any  th'fng  by  his-  name  of  baptifitt 
y  be  fued  by  that  name  after  his  confirmation.  B«fl( 
•afirmation  he  has  no  other  name  but 'the  name  that 
n  took  {b) ;  otherwile  the  nla^fimiM  not  hold  (whiehf 
eerfainly  true)  ihar  a  man '  ^nnot  have  swa  ehriftiaa 
sK  the  fame  lime. 

fhefefore  I  am  of  opinion  that  the  declaralton  is  not 
it  is  imivfaterml  whether  the  plea  or  replication  be 
ir  not.     But  as  objedions  have  been  made  to  botli  of 
I  wiM  iSiy  a  litihs  upon  each. 

I  firft«  as  to  the  pfea ;  I  srm  dearly  of  optntoH  that  it  ta'    - 
oif  fot  that  it  is  no  anfwer  to  the  pMrnVflTs  declaration.- 
i  oflfly  feya  that. his  name  of  baptifm  is  ffgmy  FMughm,- 

VIms  v.  WMt9^  SalL  6.         GmUj^  Chief  Joftice  of  the  Govt  of 
-e  the  iaaaocc  of  aii  F^mfit    Cu^mm  n«es' C#.  Lit.  3.  «. 

and 
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I  ^^  J.  and  trivcrles  that  his  name  9f  haptifm  is  Hetirj  alone,  or  iht 
■L  ^-  _j  he  was  ever  called  or  known  by  that  name  tf  hfiifuf  which 
may  be  true  and  v^t  his  name  may  be  Henry  ;  for  it  may  be 
^^^■^I  his  name  of  confirmation,  or  he  may  be  a  Jew  or  a  Heathen,  i 
Kiso.  And  I  can  find  but  one  precedent  of  this  fort  which  is  that 
of  SAieU  V.  Gifff  in  FareJIry  104 ;  and  there  the  plea  was 
over-ruledy  and  a  rcfpondeat  otiftcr  awarded.  In  all  the  pre- 
cedents in  Rafidll  (a)  which  were  cited,  the  defendant  tn* 
verfes  that  the  plaintiff  was  ever  called  or  known  hj  that 
name,  and  there  is  not  a  word  of  bapiifm  in  any  of  ihem. 
And  the  plea  in  i  Ltf/tv.  10,  from  which  it  was  faid  thaiikii 
was  copied,  is  quite  difHrent  from  this;  for  there  thetnr 
verfe  is  in  thcfe  words,  abfque  hoc  quod  ipfe  nominatur  fd 
vocatur  Kobertus  feu  per  idem  nomen  vel  cognomen  unqiua 
cognitus  feu  vocatus  fuit  &c,  and  not  a  word  of  the  mum 
•/  baptifm. 

Being  clearly  of  opinion  that  the  plea  is  bad  for  this  rtafoo^ 
I  (hall  fay  nothing  of  the  other  objedion  to  it,  that  it  begiat 
with  faying  that  the  defendant  was  attached  by  the  name  of 
H^nry  Kingf  which  is  contrary  to  the  declaration. 

.  And  being  of  opinion  that  the  declaration  and  plea  art 
•oth  bad,  I  will  give  no  pofuive  opinion  on  the  replication, 
but  I  am  inclined  to  think  that  that  is  bad  I  ike  wife  for  the 
reafon  afllgned  as  caufe  of  demurrer  ;  for  the  plaintiff  biv* 
ing  alleged  new  matter, and  not  barely  denied  the  defendant^ 
plea,  he  ought  to  have  given  the  defendant  an  oppontinity  flC 
anfwering  it,  and  fo  not  to  have  concluded  to  the  couotrf 
but  with  a  hoc  piratus  eft  verificare.  The  cafe  of  H^lmm  «• 
fValden,  Salk.  6.  can  be  no  authority  in  the  preftnt  cafe  either 
on  the  one  fide  or  the  other,  be  caufe  there  the  declaratioa 
plea  and  replication  were  all  different  from  the  prefenr.  The 
defendant  is  named  but  by  one  name  in  the  writ  and  declare* 
tion  ;  in  the  traverfe  which  is  the  material  part  of  the  plea 
there  is  not  a  word  gf  the  name  of  baptifm ;  and  there  the 
replication  exa3ly  follows  the  words  of  the  traverfe,  and 
therefore  a  conclufion  to  the  country  was  proper.  Befides, 
9s  the  cafe  is  reported,  I  cannot  help  faying  that  it  is  a  fiogk 
cafe. 

(4)   Xa/.  Ewtr.  $c  )'  108  I  134, 
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upon  the  (kcenfth  of  the  .authorities  which  I  have   1745. 
Miedt  1  Atn  of  opinion  ihat  the  declaration  is  not  good,  u  i*^ 
at  judgment  in  abatement  muft  be  given  for  tlie  defen-    cy^,, 
that  the  plaintiiTs  writ  be  quaihed."  ^^^ft 


9% 


Stone  againfl  Rawlinson  and  Another.  Ei8Geo< 

MomUjy 

SIS  was  an  adion  on  a  promifory  note  for  fifty  guineas^i^^ 
made  by  the  defendants  dated  the  i  ith  of  May  1 7309toror  ad- 

^yaUe  to  James  fVatfin  or  order;   and    the  decia- "l»n»ft"t<» 
flated  that  IVaffm  died  on  the  ift  of  April  1 734  intef-l;  *  JJ^Jjf*' 

ipon  whofe  death  adminiflration  of  his  goods  and  chat- order  a  pro- 

iK  granted  to  Ann  Webb,  who  indorfcd  the  note  to  the?^'^^"^** 

!"•  payable, 

may  aflig« 

this  declaration  the  defendants  demurred,  and  fl^^^cdj^^,**^^*^^ 
ole  that  the  plaintiff  did  not  bring  into  the  Court,  orthc  iadorfre 
to  the  Coun,  any  letters  of  adminiflration  of  J.  Wah^^  ^^  »■  •»»• 
foods  granted  to  Ann^  and  that  he  did  not  fliew  who^DQuj^ 
sd  adminiflration  of  IVatjofft  efltSs  to  the  faid  Am.      indorfee 

nerd  sot ia 

m  cafe  was  twice  argued,  the  firfl  tinrie  in  Af/r^Wnftf/tioninakca 
1*44  by  Agar  Serjt.  for  the  defendant,  and  Draper  Serjt.profertpf 
e'plaintiff,  the  fccond  in  H'tlary  term  following  ^T^^^^^^l^^^^^ 
\  Serjt.  for  the  foimer  and  by  Prime  King's  Serjt.  bon-ftratiott  Sec 
And  though  Mr.  J.  Burnett  appears  at  firft  to  have  l^^"*?"^ *^^ 
rd  to  give  judgment  for  the  defendant,  he  afterward* 
d  with  the  rtft  of  the  Courts  whofe  opinion  was  nowg^^"^ 
red,  as  follows^  by  . 

titf  Lord  Chief  Jufl-ice.     '*  This  conrifs  before  the 
1 00  a  demurrer  to  the  plaintifT's  replication. 

ere  are  two  caufes  of  deifiurrcr  ailigned  in  the  pleadings^ 

t  That  there  i&  no  profcrt  nu^iie  ot  liie  letters  of  adiut- 

ion; 

y.  That  it  is  not  faid  by  whom  the  letters  of  admini- 

10  were  granted,  fo  that  it  dots  not  appear  wliechcc 

vere  granted  by  proper  authority. 

Aoil    , 


For  as  tl)«  leriers  of  adminillration  car 
be  in  iV  cufiody  or  power  of  the  indorfct 
be  oUuied  r«  prodoee  ihem(4)4  and  for  t 
re^d  DOC  Otiw  bf  vhom  they  were  grant 
ffikiiBC  fiafld  trial,  the  plaintiff  mull  not 
ki;fn  ot  aiminiiHstioa  in  evidence,  beci 
i;:-.iKr  which  he  cljims,  but  muft  likewife  I 
w^mfraoEcd  by  a  Court  or  a  perTon  hai 
riiy  t'l;  to  CO,  ctherwife  he  cannot  recover 

Ti^  iMrJ  poiu  therefore,  and  the  anly.< 
to  b<e  ecr^^rtif  u  whether  the  execotoi 
ct  a  f^i'-xi,  to  wheal  or  to  whofe  wder  a 
HUM  pkinbitf,  an  aCzn  over  fnch  note  1 
i.*.v~;ee  to  Snof:  an  a^ioa  upon  it  in  hU 
nt-  '.  «a)  ziIlIsc  ca  :he  one  hand  that  the 
tf^xactv  cc<-v  by  perfow  concerned  ir 
r*vtr  '3E«n  oKtrcvtrrcd  before,  fo  it  wai 
u.'^  ibji  T^'c  bat  nercr  been  any  jodi 
cvM  i^-t  poutt  <;:heroDc  way  or  the  oi( 
K««.-3l  ciu»  w<.-fe  c:ied  a»  bearing  fome  tt 
1  ;^..:1  :'Mr  K-ee  o(  ihem  were  at  all  nti 
ew^rc  tW  et:<  dC  Mtva  asi  Mmmig  in 
,;  I  :..  ;i  «  ~v:  1  ihiM  take  ocisoe  preJcDtl 

t    Vw-    Jt  Jb    :-.    -  f^  it    ud^RtlKTl 


I 
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nhik  it  a  matter  which  greatly  concerns  the  trade  and    I745. 

nerce  of  the  nation,  and  as  it  has  never  been  judicially  Im««v-«^ 

'mined  before,  we  thought  ouifelvts  at  liberty  and  that 

s  the  properefl;  method- we  could  take  to  inquire  of  traders    *To«ti 

merchants  of  undoubted  credit  what  has  been  the  prac-  r^JJ^Iv. 

in-this  cafe  ever  fince  the  ad  of  the  third  and  fourth  of     tos. 

m  Amtf  and  how  the  a3  has  been  underftood  by  them. 

have  done  fo,  and  they  all  agree  that  ii  has  been  the 

taol  pradice  for  executors  and  adminiftrators  to  indorfe 

-notes  and  inland  bills  of  exchange  ;  and  that  promifory 

I  when  fo  affigned  have  always  been  -confidered  to  be  as 

li  whhin  the  (latute,  and  that  they  may  be  put  in  fuit  by 

odorftes  in  the  fame  manner  as  if  they  had  been  indorfed 

be  leflator  or  inteftate.     As  therefore  we  are  fully  fatis* 

that  this  has  been  the  conAant  pradice,  and  that  the  law 

)eeo  always  fo  underftood  amongfl  traders,  and  as  the 

rts  of  law  have  always  in  mercantile  affairs  endeavoured 

iapt  the  rules  of  law  to  the  cpurfe  and  method  of  trade 

der  to  promote  trade  and  commerce  indead  of  doing  it 

hurt,  fo  we  are  determined  in  the  prefent  cafe  to  make 

iodorfement  ^lid  according  to  the  pradice,  if  we  can 

ny  means  make  it  confident  with. the  words  of  the  a^ 

agreeable  to  the  lules  of  law.     And  we  think  it  it  eafy 

I  Iboib* 

he  words  of  the  aSty  when  confidered,  will  I  think  plainly 
atit  it)  I  mean  the  following  words  in  the  firft  fedion  of 
i&f  **  That  any  perfon»  to  whom  a  promifory  note  that 
yable  to  any  perfon  or  his  order  is  indorfed  or  afligned^ 
te  money  therein  mentioned  ordered  to  be  paid  by  in» 
!iiient  thereoni  (hall  aod  may  maintain  an  adion  for  fuch  " 
of  money  either  again(tthe  perfon  figning  fuch  note,  or 
4k  any  of  the  perfons  who  indorfed  the  fame,  in  like 
ler  as  in  cafes  of  inland  bills  of  exchange.''  What  was 
»rafiice  before  and  fiuce  at  to  inland  bills  of  exchange 
Uk  only  learn  from  the  report  of  meichaott,  and  they 
iiiioiifly  agree  that  they  were  always  looked  upon  to  be 
ignabic  by  executors  and  adminidrators  as  to  enable  the 
ice  to  bring  an  a&ion  in  his  own  name:  And  I  thick 
oofiftni&ico  agreeable  to  the  plain  intent  of  the  aSt, 
b  is  that  whereas  the  adignee  of  fuch  notes  before  had 

O  o  certainly 


an  «<]UHaUe  imereft  to  anothcft  and  to  enab' 
xl.i  name  of  the  etecuior  or  adminillraior  [4 
by  the  tliiute  I'uch  equitable  iniercH  is  conve 
«ne.  it  iolK?«ii  that  fince  ibe  (hiiiie  Tuch  afli; 
h-a  own  luitK.  AiiJ  I  ihiok  that  the  cafe 
M-tux^.  ;  G.  I.,  in  rhii  court  and  reportrt 
iiv  :t2.  wbich  W3]  the  ooty  cafe  that  wascrt 
to  Srar  any  re  i\  mblaocc  to  this,  plainly  warrar 
itoQ-  A  promrTor*  note  drawn  by  Mining  w; 
10  SiJtiai  or  hn  or^r;  Sr^itim  afEgntd  it  to 
pbienf:  on  a  Jvmurrer to  the  declaration,  the  ei 
lite  ji&j-joKntMaioaly  lo^.noclayineffib'aiar 
rVi?  be  •^}ulJ  not  t£fa  it  10  tbe  plaintiff'.  And  1 
V^boe  at  Bril  iadtiKd ;  but  afterwardt  it  wu 
w  is.*k  Cjufx  thai  it  «a*  i^ood.  For  if  the  or 
jiJifsaStf.  i:  w.'.[  alwsyi  mnain  fo ;  end  w 
•  ^-w  '3if.'«tt  LQ  toe  note  may  affiga  it  u  he 

t.\i  il-^  ft-*nf:>  ^':'  ^^:J  cafe  I  think  I  marm 
a^x';*^  "■'.'.  x  cvTcJaltTe  iothe  ptifeat  cafe. 
:>e  4^i'>:.';:^£  ?:cp«~*  ia  a  bill  mde  piyablt 
(.-■^-tf'  ffijv  jf^:  i  .u  he  pifafea  wiihta  the  | 
^-.*tv.  arx'  'aj:*^  amjoe«  may  mainiain  an  a^ 
!-j.Tse  ;  iS;  iifCitfvf  or  acioi^^lMcor  of  a  p. 
■'.v;*  6> !  3  moe  rjtiS^.  haiihe  abToiuie  pri 
i«*-ie'",>re  Se  rr^f  irc*.  i: to  whomroerer  he  p 
aC.f-x'v  iT*^)  .^j  >':j  J  .1:1  ^itica  in  Im  own  i 
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I  we  beine  M  6f. that  opinion,  judgment  (a)  moft  be    i»jA^^ 
I  plaintiff."  ^-— >/--*«i 

ht«  jaclgment  wa«  afterwards    of  King^  Bench,  ^  lo.  Gn.i.iStr^     Stohi 
•n  a  writ  of  error  in  the  Court     la^o^  3  fy'iif.  i|  and  a  Burr.  iii$.       mlai^J^  • 

Rawliv* 
sov« 

KIN  WiLLiAMi  WyNNfe  and  Corbet  T^'^^^^'^^^^'e  i$Geou 
,  Demandants  d|fii/n^   William  Thomas   Tcnarii^  Monday, 
James  AppeHley  B.  D.  arid  Alathea  his  Wife  May*7^ 
ichees.  ^ 

The  Court 

V»lT  of  efrof  wt(s  broiight  in  the  Court  df  King's^"'  Y"*°** 
tench  to  revJerfe  a  common  recovery  fuffered  of  lands \vhen,vc/ij 
fpjbiref  of  which  Alathea  Apperley  was  tenant  in  tail»  in  can  be  done  ' 

recovery  Watkin   miiiams   Wynne   Efq.    and   Corbet^P^^^^^ 
n  Efq.  ivcfre  demandants,  fVtIliam  TiomAs  tenant^  and  rules  c/ law. 
Jpper/e)  and  Ahthea  his  vC'ife  voucheei,  who  voi/ched*""**^  t^«r 
niihon  Vouchee.     The  e^ror  aftigned  v^als  tl^at  Alatkeo\^^'^^  ^^ 
efo^e  th6  giving  of  judgment  in  the  recovery.     Andteftcofa 
tving  been  joihed  on  that  faS,  the  caufe;  ^ras  tried  a^^h^'^— '^ 
miAer  Aflizes  at  Shrewjbury  1 741,  where  a  fpedal  ver-nqt  theirilT- 
at  fotind,  dating  (inter  alia)  that  A/atSea  died  oii  thepri^oaof 
>f  May  1740,  which  was  fix  days  before  the  «ti*rtfofj„^^"g^ 

it  of  fummonS.  there  is 

■otfa'iuf  t6 

I  fpecistl  Verdid  wad  argded  in  the  Cotirt  of  king's J^^h^  com* 
in  Mick,  i  7  Geo.  2.  (vid.  i  fVilf.  35  )     In  Hiiary  termmon  vou. 
ng  that  Court  was  about  to  pronounce  judgment  of^p!^g*f  J"^ 
It  (vid.  I   Wilf  4^:)  but  the  parties  claiming  under cttomeybe- 
sovery  defired  that  the  iudenfi€nt  might  be  fufpendcd'°'«**»«***y 

•   ^  J     -^    L-  ..  J  .L    -^r  ofiherctnrn 

motfod  was  made  \ti  this  court  to  amend  the  recovery. ^f^lj^  ^^^ 

of  (hm- 

I  •  ifiotion  «fras  accordingly  made,  and  the  que(fion  '^asJJ^**"** 
timpes  argued  by  Witlet  King*^  Serjeant  and  ff'^^/m^ vouchee  die 
yward  Serjeants  in  fupport  of  the  rule,  and  by  Skinner^^orctht 
r'mf  King's  Serjeants  and  Boo//f  Serjeant  agaidl  it ;  ahdj^"™.^^ 
I  day  the  opifnion  of  the  Cotirt  ^as   delivered,  asfummons, 

by  therecove. 

'      '  ry  IS  erro- 

neottt. 

f/,  Lord  Chief  Juftice^    "  Thi^  comes  before  theB„„^,y^ 
on  a  motion  to  amend  the  recovery.  7Mitd.49** 

O  o  a  I  (hall«^«*«-c- 


■ 
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1 74$.       I  fliall  firft  ftate  how  the  recovery  now  ftinds ; 

^^■v^^'^     Secondlyt  How  the  hSt  really  was  ;  t 

Wtvitb       Tbirdly»  what  are  the  amendments  that  are  defired.  y- 

TaoMAi.  pirft,  The  recovery  is  of  Eafler  1 740.  The  writ  of  entry  j . 
was  returnable  quind.  Pafci.yfhich  in  that  year  was  the  20th 
of  Jprii,  (o  the  23d  was  the  appearance- day  ;  on  which  dtf 
(as  the  record  now  is)  it  is  faid  that  William  Tk»mas  appeait^ 
in  his  proper  perfon  and  vouched  J.  Apperley  and  AktitB  \m 
wife,  whereupon  a  writ  of  fummonsand  war  rant  izandumvn 
awarded,  returnable  on  the  morrow  of  the  Ajcenjim ;  fo»  11 
this  recovery  now  (lands,  it  couM  not  be  fuffered  beifort  tk 
morrow  of  ik»Ajcinfimi^  which  was  the  16th  of  ^Maj  in-tbft 
year. 

Secondly,  The  fad  as  it  appears  io  the  deed  and  by  afr 
davits  is,  the  writ  of  entry  tefted  the  ad  of  ApriU  retarmUi 
the  20th:  The  writ  of  fummons  ad  warrantizaodiun  ifliie' 
on  the  a3d,  returnable  the  i6th  of  ACcty  i  and  it  could  not 
be  made  returnable  fooner,  becauTe  there  muft  be  five  retois 
inclufive  between  the  telle  and  retom.  Before  the  fiat  i( 
Car.  I.  c.  6.  nine  were  neceflary,  but  by  thta  ilatate  they  an 
reduced  to  five.  The  dedimus  to  take  the  warrant  of  attomej 
was  tefied  25th  of  April \  the  warrant  of  attorney  wasexe* 
cuted  by  7.  Appirlty  and  his  wife  on  the  30th,  and  the  nut* 
timus  by  which  it  was  fent  out  of  Chancery  into  this  cotft 
was  tefied  8th  May.  Ahthea  died  on  the  loth  Aftfy.  And  thi 
recovery  was  in  fad  arraigned  at  the  bar  on  the  5th  of  Affi 
but  Alstkea  never  appeared  in  perfon,  and  therefore  every  diiB| 
that  was  done  was  done  under  the  authority  of  the  wamal 
of  attorney.  The  deeds  of  leafe  and  releafe  to  make  a  tenaat 
to  the  prsBcipe,  and  in  which  there  was  a  covenant  to  fofe 
a  recovery  and  a  declaration  to  the  ufes,  bore  date  the  iftald 
2d  of  February  and  were  proved  io  be  executed  about  that 
time.  The  objedion  to  the  recovery  was  that  AiaiAea  vai 
dead  before  the  16th  of  May,  on  which  day  (as  it  now  ilafldi 
on  record)  .it  muft  be  taken  the  recovery  was  fuflfered. 

Thirdly,  The  amendments,  which  were  defired,  were  of 
two  forts,  either  of  which  it  wat  tM  would  cure  the  dcfeS 
in  the  recovery. 
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ift.  It  was  defircd  that  mflead  of  thefe  >vords  **  at  which    1 74S« 
by  come  Woikin  and  Corbei**  &c,  thefc  words  might  be  in-^— ^'^^^^ 
erted,  **  befrre  which  day,  on  the  ^ti  day  of  May  in  thifami  wrvirt 
M,  here  cometh  as  well  &c."  ^e««i# 

adiy.  The  other  amendment  was,  that  the  tefte  and  the  '^^^^^ 
mura  of  the  writ  of  entry  micrht  be  altered.  To  as  to  make  it 
■f ornable  craftino  Piirificatitms  in  Hilary  term,  and  then  th» 
■auDODs  ad  warraotizandum  might  be  made  returnable  thf 
^h  of  Maf,  which  was  the  third  return  \a  Eajter  term,  and 
hen  the  vouchees  might  appear  by  attorney  on  the  5th  of 
U^,  and  all  would  be  right.  And  a  multitude  of  cafes  were 
■ted  to  (hew  that  this  Court,  in  favor  of  common  recoveries, 
MS  from  time  to  time  made  many  great  alterations  in  reco- 
Rtries  in  order  to  make  them  good.  But  I  (hall  have  occa- 
ion  to  mention  but  few  of  thofe  cafes,  becaufe  we  agree  with 
the  general  determination,  that  as  common  recoveries  are 
mw  become  the  common  aflfurances  of  the  nation,  this  Court 
viil  always  make  fuch  amendments  and  alterations  jn  common 
MDveries  as  to  make  them  good  and  effcdual  if  po(fible. 
tet  fuch  amendments  muft  be  confiftent  with  the  rule^of 
,  and  theie  muft  always  be  feme  thing  to  amend  by. 


'Before  I  confider  the  amendments  propofed,  I  will  lay  one 
htng  out  pf  the  cafe  as  quite  immatenal,  though  it  was  often 
«id  and  much  in(i(led  on  by  the  cou'  fel  for  the  amendment, 
vhich  is,  that  thefe  warrants  of  attorney  are  in  their  nature 
rrtvocable,  and  cannot  be  revoked  without  leave  of  the 
3burt,  becaufe  whether,  this  be  true  or  not  (but  I  am  very 
Wt  from  admitting  that  it  is)  it  is  nothing  to  the  prefent  cafe. 
C  any  argument  could  be  drawn  from  it,  it  was  mofl  proper 
B  the  King*s  Bench,  to  (hew  that  the  record,  as  it  (lands,  (s 
jglit,  and  that  it  does,  not  wdnt  an  annendment.  But  it  can 
A>rd  no  argument  in  either  court.  For  whether  the  warrant 
if  attorney  were  revocable  or  not  by  Aiaikea  in  her  lifetime, 
i  was  certainly  revoked  by  her  death,  and  her  attorney  coald 
IOC  appear  for  her  and  in  her  (lead  after  (he  was  dead» 

Having  therefore  laid  this  argument  out  of  the  cafe,  I  will 
confider  the  firft  amendment  pro(»ofed.   As  the  recpvery 

was 


d'lj  wr  ch  w;-e  c'led  plainly  prove  this, 
rf.'ln  of  :he  wf;  rtie-.i-»  It.  The  care  in  I 
f \:"rr*  'c^'.y-f  pu-pi'-'if,  tha;  in  common  reco« 
p,.,,.  j".;j-  ■;..■  ir'orney  but  upon  rhe  dav  i 
i~;  ■'.■  -■^'-t  a!  wa—antizanilom.  Theaiirhc 
vu  j:- -.-"*;,-  bv  fi'Vi  t*-3t  this  is  an  annn; 
.--  3~  K-y-.r-  ;i- -r?  i:->.'n  a  qncftion  put  ii 
S.-  :  .Tj  »,  :^,  wricK  was  not  unufua)  in  |l 
I  -  -t  ::  !  1  c-vjt  =;r'ho:itv,  as  il  it  ihi're  fi 
I-;  ,-'<i-  i-  -V".  cr"  a!'  the  Jude'i  ap^  Prot 
Kci-  V  -r  '-Ji-cvi-  tvcnconiradided  in  anjr 
'  'il  *  ',  btfci^'V  M  'i  warramed  bv  a  very  an< 
^i'-  '■■■'  (■«»■  ai:i?-o-i;y  in  ii  Ufa  4.  28. 
••  "'.-.-"  ;,-,  53.  >.  '--, ,  whsre  it  ts  expref] 
«i-.-.--i;  M-r.c:  -'r;var  by  attornev  but  at  t 
:v  7"^''!.  F.-:  -o  i>:t  care  liVeviire  it  was 
i-.~*  -,-:  i?rea'  b^  i'-'*,  i»hfther  it  was  a  co 
<■■  3'  xti  ■'.  ru >:  ti;t  I  ty'rik  this  will  mak 
•","  :-.■■>  --V*  c>'«'rcs  ihff  procefs  mud 
,--——,■:  r,-.-vi-'i»  J!  >n  adw.-fc  fiijis,  as  if 
tS;  ■!:•,■•;  :;■  r^-"-.  t  .-.  6\  «h'ch  cut)  advcrf 
r-i.-  ■  -^c"'!";*  -T  cxa^'v  :'•»<  fame  foot  in  re 
't:-  -'  5c'">!  ;-■»  s'e  in  the  pi^reni  eat 
:?i",'-  -•-.-  :-«  ^A  a<  it  is  row  laid  before  t 
i-  .»  a.*"  .-.ii  :^t:  *Vs  TcucheediJ  not  appear 
t-  :ri  -'i-  V"'  i"";  istuTi  of  t-e  writ  of  enir; 
.■-"■;-a-i-.-s   -he    0.--;'i5--';CK  pf  which  is   thi 
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eAe  and  the  return  of  the  fummons  ad  warrantizandum,  .if  ^1745. 
he  vouchee  might  appear  by  attorney  at  any  time  before  the  u  >iii^ 
eturii. 

WTH»t 

The  cafe  whieh  was  much  relied  on,  and  which  was  the  xiHiiAt. 
mSj  one  which  was  cited,  which  feems  to  bear  any  refem- 
luoe  to  this,  is  the  cafe  of  fVinne  t.  Lhyd,  P.  16  C.  2., 
ipoo  a  writ  of  error  in  B-  /t.»  reported  in  i  Lev.  1 30.  i  SiJ. 
kl  j.  and  in  feveral  other  books:  but  we  think  that  it  is  no 
athority  in  refped  to  the  prefent  amendment  which  is  de- 
iied;  firft,  becaufe  it  is  very  difficult  to  know  how  that  faft 
liood,  it  being  very  differently  reported  in  aimed  every  book; 
ibeondiy,  becaufe  there  is  no  pretence  there,  that  the  vouchee 
ippeared  by  attorney  before  the  day  given  in  court,  but  the 
ilqedion  is  that  either  the  warrant  of  attorney  or  dedimus 
vttt  not  tefted  in  due  time.  Befides  that  was  a  queftion  that 
Bd  not  arife  on  a  motion  for  an  amendment  in  this  court,  but 

£Mi  a  writ  of  error  in  the  court  of  King^s  Bench.  If 
rrfbre  that  cafe  be  of  any  weight,  it  may  be  and  to  be 
\ue  Will  be  confidered  in  the  Court  of  King's  Bench.  Be« 
Edet  I  muft  own  that  I  have  no  great  opinion  of  the  deter- 
Wiation  in  that  cafe  if  it  be  as  it  is  reported :  however  it  is 
IBOOgh  to  fay  that  it  is  not  parallel  to  the  prefent  cafe.  We 
iBQnot  therefore  agree  to  make  the  firft  amendment  t  hat  is  , 

Kopofed,  becaufe  we  are  fatisfied  that  it  would  not  make 
ihft  recovery  at  all  better  than  it  is  at  prefent. 

As  to  the  feoond  amendment,  I  am  clearly  of  opinion,  that 
il  would  make  the  record  right,  and  cure  all  the  errors  of 
^b  reeovery,  if  we  were  warranted  to  make  it  by  the  rules 
af  law  and  by  the  fiifts  which  have  been  bid  before  us.  But 
me  think  that  we  cannot  do  it  by  the  rules  of  law,  or  if  we 
BMild  that  there  is  nothing  to  amend  rt  by ;  for  the  fads  are 
lb  fiir  from  warranting  fuch  an  amendment,  that  they  plainly 
Ibew  that  we  ought  not  to  make  any  fuch  alteration. 

The  cafes  which  were  chiefly  relied  on  as  to  this  point  were 
three  precedents  mentioned  in  Pigot  on  Recoveries,  p*  173 
•od  174.  In  all  thefe  three  cafes  the  Court  ordered  the  re- 
tom  of  the  writ  of  entry  to  be  altered*  becaufe  it  was  made 
returnable  before  the  date  of  the  dttd  which  made  the  tenant 
to  the  prsecipe,  which  at  that  time  was  held  to  be  a  fatal 

error. 


cedent  in  dgat,  wnicn  it  tnai  o(  tSunet  and  C 
H^.  and  M.,  and  il  appears  by  thoi  thai  it  wsi  i 
the  clerk;  ihat  the  deed  in  which  it  was  cove 
the  recovery  warranted  this  amendment,  am 
was  made  by  confent  of  all  parties ;  and  probi 
lwo  prccedenis  could  have  been  found  it  woulv 
that  they  were  attended  aiihlhe  fame  circum 
ever  they  arc  only  auihoriiiei  ihai  lite  return 
entry  may  be  amended,  but  not  that  the  tejlt 
But  I  own  lhat  many  auihoritiei  were  cited 
to  Ihi;w  that  orig;tnals  tnay  be  amended,  and  c 
It  will  be  unneccfTary  to  mention  many  of  il 
admit  in  general  thai  origiiials  may  in  many  ca 
when  returned  into  this  court,  and  that  the 
mav  be  amended  in  fome  inftances.  But  tl 
which  warrants  fuch  an  amendment  as  is  dedre 
afe.  Gagt't  cafe,  as  ivponed  in  5  Co.  45. 
neured  to  the  pre  lent;  but  it  is  not  tightly  re| 
C:kf,  and  it  has  b^en  conirjdided  in  many  c 
held  not  to  be  law.  The  true  rule  is,  lhat  ori| 
be  amended  by  8  H.  O.  €.  1  j.  «  here  it  is  only 
and  m:(;lifenee  of  the  clerk,  but  a  miftake  fxi 
nercience  oi*  ignoratice  of  the  clerk  ii  flitt  ame 

(pi  ViRil.  mGo.  1 1.  to.  N  nn-  if  thcdcE^beem 

•clcJibilcxtii  tccovtnftillhc  liliJ,  shich  ii  ii  rnffctid, 

■.•;*;-Sitja>'ipf  :bcfiDtordRilin»inE  to  make  llw  iraul 

I>>r  -.tiirt  tvfatf  «t'l  Hkricdarclc-  not  nMMcd  till  if 

<.■■!■•  i-.f  tic  ■.■•m  «   ih»  iii(=*TntEt  tht  itnt  af  triin 
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I  nor  any  other  mtftakc,  when  there  is  nothing  to    f^AC. 

it  by.     This  diftindion  is  warrahted  by  B/ackamore's 
I-  C9.   159-  b.   160.  a,f  and  many  other   authorities. 
J  therefore  the^tefle  is  void,  as  when  it  is  made  on  a   ^rvv, 
.or  in  vacation-time,  there  it  is  amendable  as  tbe  plain  •^^Jm. 
(ion  of  the  clerk;  and  fo  it  is  held  in  the  cafe  of  the 
and  ^utchtHt  %  Lord  Raym,  .1066/  and  in  5  S^.  Trials  , 
vherejnany  cafes  are  cited  for  that  purpofe.     And  if 
cafe  were  law,  an  impoflible  tefte  might  be  likewife 
ed  for  the  fame  reafon ;  for  the  tefte  in  the  writ  of 
Alt  there  was  after  the  return.    But  Gage*%  cafe  is  other- 
eported  in  Moor  571.  that  this  miftake  was  held  not  to 
lendabje,  and  that  t'.ie  fine  was  reverfed  on  a  writ  of 
For  that  reafop,  and  ic  h^s  been  found  upon  fearching 
cord  that  the  report  in  Moor  is  right  (a).     But  I  own 
r  point  wei'c  to  come  as  a  new  qucftion  before  me,  I 
i  ht  of  the  fame  opinion  with  Lord  Cbke^  who  pften 
his  own  inQ^ad  of  the  opinion  of  the  Court.     But  t 
imc  down  by  very  great  authorities,  by  the  authority 
I  Houfe  of  Lords  and  of  all  the  Judges  in  the  cafe  of  Tke 
f  Pembroke iitid  Lord  Jfjpreyr,  asappears  by  thecafe  before 
ioned  in  2  Lord  Raym.  1066,  and  in  that  cafe  as  reported 
fatt.  $2.,  where  it  is  exprefsly  fuid  that  Gage^s  cafe  is 
iw ;  and  the  fame  was  again  confirmed  by  the  opinion 
e  Court  of  King's  Bench  iji  the  cafe  of  the  ^een  and 
tn,     I  will  mention  the  very  words  that  the  JuJges  cer- 

by  Lord  Chief  Juftice  Holt  to  the  Houfe  of  Lords 
ey  are  reported  by  Salkeld)  being  very  applicable  to  the 
It  cafe.  That  was  the  cafe  of  a  fine;  and  the  writ  of 
ant  was  tefted  fix  months  after  the  dedimus  for  the 
^Q,  and  tbe  Court  of  Great  Seifions  in  Wakf  had 
ied  it ;  but  it  does  not  appear  whether  the  tefte  was  be- 
he  return  or  after:  but  Lord  Holt  certified  '*  that  the 
>f  covenant  being  an  original*'  was  not  amendable  either 
K  common  law  or  by  any  ftatute;  that  neither  the  14 
tior  8  H.  6.  warranted  fuch  an  amendment ;  and  that 
^vas  no  difference  as  to  that  purpofe  between  adions 
ble  and  adverfary.  For  no  one  pretends  to  amend  a 
^e  in  a  tfeed,  and  yet  that  furely  is  as  much  a  common 
^ce  as  a  recovejy ;  and  that  Gage's  cafe  in  5  C9.  45.  it 
KKted  and  not  law."  1  fancy  Mr.  SalMd  has  not  rightly 

(«}  Sec  alfo  6  M»J.  i  i,6, 

ftated 
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<74$«  ^^^^  ^^^  certifieite  at  the  beginning ;  for  Lord  BUf  cmU 
'not  fay  in  general  that  no  original  was  aniendaUe;  but  the 
words  of  the  certificate  probably  were,  that  the  writ  bdag 
^V7^*  ao  original  war  not  attundabk  in  that  inftance  ;  and  I  CDJJ  relf 
Tmoma*.  on  the  latter  words,  which  are  very  ftrong  to  my  prefeat  por« 
pofe.  But  if  Gaffe*s  cafe  were  law,  yet  neither  that  nor  any 
other  cafe  which  I  can  find  would  warrant  the  prefeot 
amendment.  For  here  is  not  the  leafl  pretence  that  there  vai 
any  mifiake  mifprifion  or  nefcrence  in  the  clerk,  bat  the  tete 
and  return  are  both  very  proper  ones,  and  the  writ  was  cer- 
tainly made  out  according  to  the  inftrudions  which  he  ic* 
ceivcd.     Which  leads  me  to  the  other  point. 

That  if  we  could  make  this  amendment  by  the  rales  of 
law,  yet  that  there  is  nothing  to  amend  by;  for  the  decdi 
which  have  been  read  and  referred  to  plainly  (hew  that  it  vii 
not  the  intent  of  the  parties  that  fticha  writ  of  entry  fliooU 
he  fucdout  as  is  now  defirrd,  but  fuch  an  one  as  has  been  foil 
out  and  as  now  appears  on  the  record.  The  deed  of  rekifc 
fays  that  the  recovery  (hull  he  fufi^red  before  the  end  of 
Eafler  term  next  enfuing  or  dny  other  fnhfequent  term  ;  fo  thtre  it 
no  prcrence  to  fay  that  the  parlies  intended  to  have  a  reeofoy 
in  Hilary  term»  or  that  the  writ  of  entry  (hould  be  faed«a 
fooner  than  it  was :  whereas  if  it  were  to  be  tefted  as  is  oov 
defircdy  it  muft  not  only  be  tefted  long  before  the  date  of  dis 
deed,  as  it  is  to  be  returnable  the  very  day  after  it,  bal  Mat 
ifrife  if  the  vouchees  had  appeared  in  perfon  on  the  day  of 
the  return  (being  the  third  of  February)  and  which  they 
might  have  done  if  they  would,  if  fuch  writ  of  eatry 
had  been  fued  out,  the  recovery  would  have  been  a  recoierf 
in  Hilary  term,  exprefsly  contrary  to  the  agreement  of  tk 
parties. 

We  think  therefore  th;»t  we  cannot  confidently  with  tlie 
rples  of  law  and  juftice  make  the  fecond  amendment  which 
is  defired.  1  do  not  know  that  in  a  court  of  law  we  are  at 
liberty  to  (hew  any  favor ;  but  if  it  were  in  a  court  of  equity, 
where  fometimes  favor  may  be  (hewn  confiftently  with  the 
rples  of  juftice  and  equity,  yet  as  here  is  an  heir  on  the  cat 
(ide  and  a  mere  volunteer  on  the  other,  if  any  favor  coaU 
be  (hewn,  it  muft  be  to  the  heir,  for  a  volunteer  is  entitled  to 
none. 

We 
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We  arc  thcfefore  all  of  opinion  that  we  cannot  amend  the    1745. 
aoovery,  and  th^t  this  rule  muft  be  difcharged/tf^.  %mm,^r^^^ 

>    (tf)  Vid  9maaB  r.  Brtimtf  3  Bmy.  iS95  ;  •»<>  «  ^/-  ^ip-  49^;  $%$.  Y^*? 

Thov4C 

T.  18  fir  19 

IpKf  T  L4TNG  Exeputor  of  Hpnry  Latng  agaifift  Johi^  J°r*- *• 
Paimb  and  Francis  Paihe,  Exec^itors  of  John  Paine,  juiy^jd/* 

DEBT  on  a  bond  given  by  the  defendants'  teftator  to  the  a  bond 
plaintiff's  letifLioc  in  1000/.,  dated  the  3d  of  ^r^/^fM^giv^obyany 

§^^  ccn  men- 

tioned in  the 

'  Wie  defendf  nfs  craved  oyer  of  the  condition  of  the  bond;^'-  5  &  ^ 
t  recited  ihai  the  plaintiff's  teftator  who  was  Archdeacon  of fo,  kdfJi 
W^tBif  had  by  his  letters  patent  bearing  date  with  the  bondaiMhc  pro. 
{riiited  to  Join  fiai^e  apd  H.  layng  his  pwjj  fon  the  office  of^^^^^,^'**^^ 
agifter  or  fcribe  of  the  Archdeaconai  Court  of  the  Arch- perfon  ap. 
iBMoory  of  Wells  with  the  fees  and  profits  thereof  for  theirP®'"^5.« 
•hd  the  life  of  the  furviyor  \  apd  that  the  aame  of  Jokn^^l^^l  ***" 
was  only  ufed  in  truft  to  aqd  for  the  ufe  and  benefit  of— So  is  a 
%  L^g  (deccafed)  his  executors  flfc,  and  that  he  (J.  Polne'f^^J^^'^ 
«d  not  paid  any  of  the  fees  and  charges  expended  in  and  officer  to^ 
bent  the  faid  patent  Arc;  and  the  condition  was  that  y.rarreodcr 
Mir  (hould  permit  if.  Layng  (deccafed)  his  eicequtors  &c  »o  J{,|j^^ 
cceive  to  his  and  their  own  ufe  all  the  profits  and  emolu- appointina 
Milts  ifluing  or  to  be  made  by  the  faid  oflice  duriqg  the  lift^'^^j^- 
if  y.  Pmnit  and  (hould  without  any  cpnfideratiop  or  rewqrd^^^fterof 
t  trie  requeft  and  cofls  of  H.  Layng  (deccafed)  his  executors  an  arcbdea- 
^c  make  and  execute  any  deputation  grant  or  furrender  &nd^^".^ 
lo  and  execute  any  lawful  ad  about  the  faid  office  the  e:i(e-thaiaatate, 
ution  and  the  profits  thereof  to  fuch  perfons  as  H.  Layng 
deceafed)  hb  executors  lire  (hould  defire  or  appoint  Src. 

The  defendants  then  pleaded,  ift,  a  performance  of  both 
lirts  of  the  condition  by  J.  Paim  deceafed.;  2dly»  that  the 
ilSee  of  regifter  &d  was  an  office  which  touched  and  conr 
ieraed  the  adminiftration  and  execution  of  juftice;  and  that 


The  cafe  was  twice  arftued,  the  firft  trme  I 
for  the  plaintifT,  ai)d  Ac^f-V  Serjt.  for  the  deft 
fecond  time  by  Eyrt  Serjt.  for  ibe  formor,  u 
Serjt.  for  the  latter. 

After  the  Court  hail  taken  time  ta  confid 
their  opioion  was  on  this  day  dehvered  by 

Willn,  Lord  Chief  Juflice,  (after  ftatiit;  tl 
foDows. 

"  Upon  this  demurivr  to  the  fecond  pie 
comet,  before  the  Conn.  And  the  Angle  que 
this  bond  by  rcafoo  of  the  condition  \x  a  voii 

It  was  inlided  on  by  the  defendant)  that  it 
by  the  common  law  and  the  ftaiute  5  &  ( 
Whether  or  no  it  would  have  been  void  by  t)i 
we  need  give  no  opinion,  bccaufe  we  are  nil  ele 
that  it  is  made  void  by  the  (latute. 

The  words  of  the  fiitute  are  '*  If  «ny  perfi 

any  time  hereafter  bargain  or  fell  any  office  01 
pmaiton  of  any  office  or  ofEcet,orany  partor] 
them,  or  receive  have  or  take  any  money  fre  ret 
I  B^W'  H  fnfit  dirtillyor  indireHly,  or  lake  any  proraife 

venanl  jW  or  any  aflurance  to  receive  or  \u 
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or  offices  or  any  part  of  any  ot  them,  which  office  or   ^  ^^  j. 
ttoet  or  any  part  or  parcel  of  any  of  them  (ball  in  any  wife  ^    "v  ^^ 
9mtM  trcMcem  tie  aJmintff  ration  or  execution  ofjufticebco. ;''  then 
^lowf  a  defcripciun  of  other  offices  not  material  to  the  pre-    ^^\*T 
jbnf  queftion ;  and  then  the  ftatute  goes  on  and  inflids  feve-    Paivs. 
oil  forfeitures  and  incapacities  both  upon  the  perfons  buying 
ipd  the  perfons  felling  any  fuch  office  or  offices.     Then  foU 
linrs  in  the  third  fedion  of  the  a&  the  claufe,  upon  which 
die  prefent  queftion  depends;  *'  that  all  and  every  fuch  bar- 
IS  fates   promifes  bonds  agreements  covenants  and  af- 
ices  (hall  be  void  to  and  againft  him  and  them  to  whom 
bond  &c  (ball  be  had  or  made." 

That  this  is  an  office  which  concerns  the  adminiftration 
Wd  execution  of  juftice  {a)  is  admitted.     If  it  were  a  new 

2fc,  I  fliould  have  had  no  difficulty  in  determining  it  to  be 
•  but  it  has  been  fo  determined  feveral  tinMs,  particularly 
^  every  folemn  manner  in  Dr.  Trrosr'scafe,  Cro.  Jgc.  269, 
ead  I2C(9.  78,  where  the  Lord  Chancellor  referred  it  tosdl 
tiie  Judges*  who  were  of  opinion  that  this  office  was  withia 
ijbeftat.  Ed.  6.  The  fame  was  likewtfe  determined  in  the 
eeff  of  Wcodward  v.  Foxi  in  the  cafe  of  the  regifter  of  aa 
Archdeacon^  3  Lev.  289;  and  2  Ventr.  187. 

J  The  only  queftion  that  remains  is,  whether  this  conditioti 
he  within  the  provifion  of  the  ftatute,  and  makes  the  boiul 
void  ;  and  we  think  it  plainly  within  the  words  and  provifioo 
ff  ibe  ftatute. 

.  Firft,  An  agreement  to  have  all  the  profits  is  certainly  an 
l^grcement  .to  receive  Jomt  profit^  which  is  contrary  to  the 
words  of  the  ftatute. 

Secondly^  This  is  dircAly  contrary  to  the  intent  of  the 
^toie. 

• 

-  There  were  two  principal  reafons  for  making  that  ftatute  ; 
l.ftf  That  offices  might  be  exercifed  by  perfons  of  &ill  and 

(«)  la  the  oOc  Ex  ptrte  Kffrr,    en  tbtt  tfie  ftitvtc  tfott  not  cUcal  to 
JMf.f),aiKlti01st».(«iruh«M«.  oiieisc6i<M!aifl|  At  pofice. 

integrkf 
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1 74^.   integrity ;  and  2dlyyThat  they  might  lake  only  the  legal  ices;' 
v    \-  ^f^^*-  thofe  who  buy  their  offices  will  be  apt  to  make  mbn  thid 
their  legal  feei,  according  to  what  is  faid  in  3  hft.  148, 
^^V?    «*  they  that  buy  will  fell."    Both  thefe  ends  will  be  fnif- 
PAiiri!    trated  if  this  condition  were  good.     For  ehHer,thii  Jth 
Paine  mud  etecute  the  office  for  nothing,  ot  he  muft  tab 
more  than  his  legal  fees ;  for  he  was  to  account  to  the  Arch- 
deacon for  all  the  legal  profits.     No  man  of  ftill  and  iol^ 
grity  will  throw  away  the  greateft  part  of  his  itme  in  exe* 
eating  fuch  an  office  for  nothing ;  and  if  he  has  ady  thioj 
for  it,  it  mud  be  extortion  and  by  taking  illegal  fees,  aad. 
fo  the  fecond  and  principal  end  of  the  ftatute  would  beplaiolf 
eluded. 

As  we  are  of  opinion  that  the  firff  (a)  condition  of  tb' 
bond  is  plainly  void  dnd  illegal,  we  need  go  no  further,  bidi 
becaufe  the  breach  in  the  prefent  cafe  is  affigned  on  that  fart 
of  the  condition,  and  IHtev^ife  becaufe  ir  has  been  holdei 
that  if  any  of  the  conditions  be  void  by  a  ftatute,  the  whoh 
bond  is  void.  So  it  is  exprefsly  determined  in  the  cafe  of 
Nor/Ml  V.  SymSf  M9or  856.  (^),  and  in  the  cafe  of  Lte  mtdSi 
Wifev.Cokfbill,  Cro.  Eliz.  529.,  and  in  feveral  other  cafcs. 

But  however  as  the  fecond  (r)  condition  has  been  fpokeDt<H 
I  will  fay  a  word  as  to  that.  And  I  think  tike  wife  that  this  is  1 
void  condition ;  for  the  donor  to  oblige  the  officer  to  furrender 
whenever  he  requires  it  is  to  referve  to  himfelf  an  abrolote 
power  over  his  officer,  which  he  ought  to  do.  Befides^  if 
this  were  allowed,  there  would  be' a  plain  method  chalked  out 
to  evade  the  ftatute  ;  for  any  one  by  this  mean  might  felfaa 
office  for  the  full  value.  For  let  fuch  a  condition  be  pot  10,  kf 
the  bond  be  given  for  the  full  value  of  the  office,  and  let  it  be 
agreed  between  them  that  the  officer  ftiall  refiife  to  furrender 
ilpon  requeft,  and  then  the  grantor  will  recover  on  the  bond, 

(«]  The  firft  branch  of  the  conditioa.  fpe^b  the  coveiuinti  that  are  good ;  tat 

{k)  A  diftiodioa  it  there  Uken  be-  otherwife  if  any  of  ibc  owcnaartbe 

tween  covenant!  or  cooditioot  void  bj  void  bj  the  flatnte,  then  theboatf  ii 

the  common  law  and  thofe  that  are  void  in  toto    Sec  ^Ifo  i  Mtd.  |$,  fS\ 

void  by  ftatate.    It  it  laid,  when  fomc  and  Rh  v.  GmHieri^  /rr  BmUtr^  J.  t 

covenants  in  an  indenture  are  void  by  D.  Of  £.  139. 

the  common  law,  and  the  othen  good,  {c)  The  fecond  biaacii  of  ike  urn 

a  bond  for  the  performance  of  all  the  dition. 

ccrvenaati  may  be  food  ai  far  at  re* 

sod 
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»  ■ 

M  fo  have'  the  full  valae  of  the  office.   Thit  it  fo  very  ploinf,     1 74S* 
md  (o  diredly  conrrary  to  the  words  and  intent  of  the  fta«^— y*""* 
imtg  thtfc  I  need  not  fay  any'ihing  more  upon  it. 

Thb  cafe  was  compared  by  t)*e  counfel  for  tihe  plaintiflF  to  PaiiIi. 
llie  cafe  of  fimonrtacal  bonds,  and  to  be  fure  the  comparifon  is 
k  very  juft  one:  but  it  makes  direfily  againd  the  plaintiif ; 
for  il  nas  been  holden  that  a  bond  given  by  a  parfon  to  his 
^Foif  to  refide  generally  (as  the  prefent  cafe  is,)  and  not  to  a 
Ipftrticelar  perfon»  is  void  (tf).  And  no  one  (I  believe)  can 
doubt  but  that  if  a  man  were  to  give  a  bond  to  his  patron 
with  a  condition  that  the  patron  (hould  receive  the  whole  pro- 
firs  of  the  living,  fuch  bond  would  be  fimoniacal  and  void. 
The  cafe  of  Bellamy  v.  Burrow  {b)  is  a  cafe  of  very  little  au- 
thority, and  very  littte  refembles  the  prefent  cafe  ;  ift,  Be- 
IjBiofe  it  occafioned  diflferenf  opinions  (<-);  and  2dly,  Becaufe 
it  was  never  carried  into  execution.  Bellamy  there  did  not 
gnwl  the  office  ;  but  the  King  granted  it  in  truA  for  Bellamy^ 


likewi 


V.  Tudor, 


(«)  VfiMtn  this  cafe  wt»  determined,  the  Lord  Chancellor,  who  ordered  that 

9r.  1 8  &  1 9  Gn.  a.,  thit  appears  not  to  Mr.  Burrtw  (hoold  account  for  the  pro- 

iM^becB  lb  coafidered  :  general  boodt  fits  of  the  office. — See   Lord  Lm^M*- 

«f  rcfigBatioii  were  then  holden  to  he  rtugbU  obfervatiout  on  that  cafe,  in  i 

gMd.     Vid.  Bmtimgtm  v.  /TmJ,  Cr§.  H.  BL  Rtp.  333 
Cmr.  1 80.  and  Sir  #  7«|,  no  ^  /r«/.        (d)  Vide  Hmggimt  ▼.  Bmmhrid%€^  H. 

fim  V.  B^ttr^  Sir  T.  Rmjm.  175;  fVynd-  1 4  G.  1.  fit^.  14 1 . 
J^w,  Bfwvs,  Saw  141  ;  Petit  v.  Tht        {e)  Cm,  Rep.  1  ;  and  ra  Mtd  90. 

Cmmiffi  9f  CarU/t^  t  Str   117  ;  and  S.  C. 

Av^  V.  tUjUih^  Jmtl.  i6S    Howevrr        (f)  And  6  Mod.  134.  S.  C.  Bat  the 

!■,  ■:  kic  cafe  in  the  Houfc  of  Lordt,  following  maoofcript  note  of  that  cafe 

nv  B^flt0p  rfJ^mUm  v.  Ffjtebt^  Mmy  ir  more  foil  than  either  of  the  priate4 

$:%%%$  OB  t  writ  of  ^rror,  a  general  accounts  of  it. 

bpM  of  refiaoation  was  dccUred  void,        ^*  Otd§lpkiu  ▼.  TjJW*,  M.  3  Aw,  Ar 

—■trary  to  the   opinion  of   all   the  R.  Debt  upon  a   bond.     Oyer  of  the 

l«4gct^  except  Eyre  C.  B    (late  Lord  bond  and  of  the  condition,  which  wai 

bicf  Jaftice  of  the  Common  Pleas  ;)  for  the  performance  of  certain  Artidpi^ 

aad  iKey  reverfed  the  judgment  in  B.  and  reciting  that  whereas  Sir  Wimam 

IU«  •ffinntng  that  before  given  in  C.  Gtdtltbiw  was  aaditor  of  tVaUt  fcr 

B.— il«t  fee  Bagshm^  v.  Brftln^  4  ^.  his  Kte,  be  did  depute  Uie  defendantV 

If  if  781  and  Partridge  v.  Whifiew^  inteftate  tabe  his  deputy  theretu,  a»A 

A  159.  made  him  a  grant  of  ril  the  feet  per* 

0)  Cmf,Uwip,  T'mlk  97.  qnifites  and  protiu  thereunto- beloag«- 

.  (f)  In  that  cafe  the  Mafter  of  the  ing,  the  deputy  paying  bin  aoo/.  • 

Mia  decreed  that  Mr  Bwrmw  (hould  year  :  if  the  faid  inteftate  fhonld  ac- 

fitltfohe  office  in  his  own  right :  but  on  cordingly  pay  that  aoo  /.  a  year,  tbea 

tBawpeal  this  decree  was  rcver(ed  by  the  bond  lu  be  void. 

«Ta 
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>745-    ^'^^^^t  Solk.  \6i    (f)^  which  were  I  ike  wife  cited  for  the 

fti-i-v-^*-^  plaintiflfy  are  quite  diflR:rent  from  the  prerent  cafe.     In  both 

thofe  the  principal  officer  having  an  office,  of  which  by  h« 

I.ATWO    he  might  make  a  deputy,  made  a  deputy,  referving  in  one 

FaTvi.    ^^^  half  the  profits  of  the  office,  and  in  the  other  a  cenaiafum 

not  faying  out  of  the  profits:  in  the  (irft  cafe  it  was  hokki 

good,  and  in  the  fecond  bad  ;  but  in  the  latter  it  was  faidthtt 

it  wouldhavebeen  good  if  the  fum  had  been  refervedoutof  tk 

profits;  becaufe  if  a  man  may  by  law  make  a  deputy  henirf 

allow  him  fomething,  and  it  can  never  be  thought  that  heii 

to  give  him  the  whole  profits.     Befides,  notwithfbndiogrk 

deputation,  he  may  execute  the  office  whenever  he  plah 

But  in  the  prefent  cafe  the  Archdeacon  could  not  execute  ck 


"  To  this  the  defendant  pleaded  the  ptfs  at  incident  to  tlie  depotttiaiaf 

flatute  oF  Edw.  6.  againfl  fclltng  office^,  farther  than  »  thty  areesprefily  !■<• 

and  for  makiug  bonds  and  (ecaritiet  cd  with  it.   Socb  depotatioM  tbiulM 

given  to  enforce  fuch  contract  void  \  arc  uot  lalet  of  offices  ooamrjitAi 

and  concluded  with  proper  avermcats  ftatute,  but  only  grant*  of  them  ii^tf 

to  Oitw  this  office  within  the  (latote.  the  profits  qnalified  with  fbifle  aa^ 

*•*•  The  phiotiff  replied  that  the  fixed  tioos. 
&la  ry  of  the  laid  office  was  to/,  a-year,        *^  But  if  an  office  confiffiog  of  Hon^ 

and  the  juft  and  legal  profits  319/.  per  tain  fees  be  granted  to  a  depiiy  ^ 

annnm,  which  the  defendant*s  inteftate  ther  with  all  its  fees,  referriog  1  cr|^ 

daring  his  life  received  annoally.  fom,  fach  grant  will  be^roid;  for  it* 

**■  The  defendant  dctnarred;   and  nota  depvution  with  a  nTcntsffiC 

jsdgmrat  was  for  him,  that  the  bond  of  the  profits,  but  an  ab'(blateilir|irftifl 

was  void  by  the  ftatute.  of  the  office  and  all  the  ptofiti  is  "f  |  k 

**"  This  was  fettled  upon  great  coofi-  fideration  of  a  certain  fan  to  be  ^ 

deration  after  thiTearguments,wkerein  annaally  for  them,  wbethcf  tbefN^ 

it  was  agreed  that  if  an  officer  has  a  themfelvesamonot  to  Tneresrli6(4 

certain  annual  falary,  or  other  profits  and  is  therefore  in  the  nataiesf  itt 

amounting  certainly  to  fuel)  a  fum  an-  prohibited  by  the  (Utute. 
iiu4lly,  a  deputation  of  fuch  office  with        "This  cafe  is  not  altered  by iir>|^ 

a  refer  ve  of  any  fum  oui  of  itssT  exceeJ^  fequcnt  event  of  the  offce  I'^'^j 

hg  the  certain  prtfitt  is  no  fale  contrai  y  more  i|>  the  contiafcat  prsfils  tfcM  V  \ 


rhatever,  this  deputation  and  contradl  appears  nSlraincd  fay  lbs  Amis f  A 

ferpayiiicotare  good,  becaufe  the  depu-  and  is  not  to  depead  vfoa  i«*^j1'^^ 

tj  isto  pay  out  of  the  profits  only  and  conl« qoences.                             ,.^^l: 

flianot  be  char;;ed  Sor  more  than  here-  *^ Judgment  fior  theMM^*||29^{>^ 

cei ves.    In  t hcfie  ca  fes  the  principal  does  was  afterwards  caofinacd  ia  ^^j^K*^ 

in  efFca  only  appoint  a  deputy,  referv-  of  Lords.**    HS.  coll.  W^ 

ing  to  himftif  a  part  of  the  profits  which  Jnftice. 

are  by  the  law  his  entirely,  and  do  not  ^j 
( I }  luxfu  v.  Mwrity  cited  by  Uid  Vrnghk^rmih^  ia  1  H.  Bi  Mf,  J)**  }S 
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• 

itnQAfj  but  had  only  a  power  of  granting  it,  and  there-    1745* 
Tt  is  no  pretence  that  he  ihould  receive  any  of  the  v^^^np^ 

Latnc 

tjiefe  realbns^e  are  all  of  (pinion  that  this  bond  is  void   ^i^ 
ftatute;  and  therefoe  jiadgfuent  muft  be  for  thede-   ^^^*^ 

Donrt  of  Equity  hM  in  (bme  cafes  intcrpofcd  where  it  hM  been  thonght 
ti  of  Law  could  hoc  Lata  v.  Lmw,  Caf,  temp.  TbH,  140  y  and  3  P. 
I  Aitrris  y.  M^CuUock^  Ambl,  432;  and  Uaneington  v.  Du  Cimtte/p 
1  CaJ'  114^— See  alfo  the  cafes  of  Psrjons  v.  Tkompfw^  i  H,  Bi  Re^ 
I  Csrftnh  v.  Fearott^  ih,  317 }  in  the  former  of  which  it  was  holden 
^recment  by  the  defendant  to  allow  the  plaintiff  a  certain  pioportioa 
ofilsof  an  office  (not  within  the  ftatute  Ed»  6.)  in  oonfideoration  of 
ig  in  procuring  the  defendant's  appointment  to  it  was  void  1  and  in 
y  that,  where  the  defendant  had  declared  that  his  name  was  only 
oft  for  the  plaintiff  on  the  defendant's  being  appointed  to  the  office 
or  of  the  cuftoms  at  the  port  of  Cartifie^  and  tne  ports  and  places 
ipertaining  on  the  plaintiff's  application  to  the  Lords  of  the  Treafury 
orpofey  and  had  promifed  to  appoint  fuch  a  depu^  as  the  plaintiff 
minatey  and  alfo  to  empower  tlie  plaintiff  to  receive  the  profits  of 
I  llie  cale  was  within  the  ftat.  5  &  6  Ed,  6.,  and«that  no  adion  On 
ttient  could  be  fopported  at  law.— This  appointment  of  Mr.  Fearwt 
Is  gave  rife  to  two  actions  in  theCoortof  King's  Bench,  FeMrwv, 
Hid  Fsaron  v.  Potur^  in  both  of  which  the  plaintiff  £uled  -«5ce  alfo 
T.  Prefomy  %  D,  d^  E.  85. 


WiNSMOR£  againjl  Greenbank, 


M»  29  G.  !• 

Saturday, 
Oa.  a6th. 

^NNER^    JVilUs^  and  Hayward  Serjts.  moved  fory^;^  ^^ 
new  trial  upon  feveral  affidavits,  fettine  forth  (as  they  fet  afide  tor 
lenedj  that  the  verdid  was  againft  evidence,  and  the^^^^i^® 
I  exceffive  («>,  being  3000/.  J^S^fo^" 

enticing 
plaintiff's  wife.«*In  fuch  adion  the  declarations  of  the  wife  not  admiffible  in  evi- 
Q  an  adion  on  the  cafe  for  inducing  the  plaintiff's  wife  to  continue  abfent  it  it 
aoftau  that  «  the  defendant  unlawlully  and  ui\juftly  perfoaded  procured  and  en* 
rife  to  continue abienty  &c,  by  means  of  which  perftiafion  ftc.  Ihe  did  continue 
. ;  whereby  the  plaintiff  loft  the  comfort  and  ibdety  of  his  wife ;"  without  fct- 
tfap  means  Ac.  afed  by  the  defendant. 

JhAtrl^  V.  Gumnnr,  4.  D.&  E.  651*  and  the  cafes  there  referred  to*  * 
Jnd  of  adions  in  which  the  Courts  will  interfere  by  granting  new 
Iw  giound  of  exceffive  damages.  In  the  cafe  of  IMirln  v'Gmmm^ 
m  tn  adion  fer  criminal  converiationy  Che  Court^of  King's  BenS 
By  could  not  grant  a  new  tnal,  although  the  damages  (50C0/.)  were 
>  be  larger  than  under  all  the  circumftances  of  the  ode  eught  to  have 
I.  But  in  a  fubfequent  cafe,  Jmcs  v  SpMrrtw^  5  D.  &  £.  %$'jp 
«fiftiQg  an  application  for  a  new  trial  on  the  ground  of  exceffive 
I  anaAion  for  an  a£&uU  and  battery  the  plaintiff's  counfel  relied  on 
.  Gmmhgf  the  Court  faid  that  was  a  cafe  fui  gcntris^  and  the  da- 
earios  to  be  exceffive  they  granted  a  new  tri^ 

P  p  Th» 


be  read. 

Hapvar J  Mkewite  menti 
Judge  would  not  allow  the  i 
en  in  evidence  on  either  fi 
would  not  infi/t  on  that  obji 

My  Brodier  Burnett  and 
tbcr  ^n/y  did  right  in  refiif 

■■'-—  ■"  They  then  oio' 

-  ■  ■  ■  'In  order  to  under! 
arreft  of  judgment,  it  is  m 
record. 

The  declaration  contaiw 
that  on  the  ift  of  Janu^ 
a^th  of  Dtamttr  1742  beii 
fince  deceafed)  unlawfully  a 
bis  confcnt  departed  and  wc 
and  continued  ablent  and  a\ 
and  upon  the  Sth  of  ^guft 
that  the  laid  Mary  To  lived 
ute  both  real  and  perlbnal 
vifed-toherby  W.  Wmb\ 
and  fcparatc  ufe  and  at  her 
thercuDOn  Oie  wa£  defirous 


The  fourth  count  Itated  that  the  dcfen 
uiil  concciled  the  plaimifF'i  wife  until  her 
eaufed  her  to  be  buried  f-cretly,  and  kept  b< 
from  the  plaintiff  for  a  year  after  her  deul 
the  plaintiff  loft  the  comfort  and  iixictyof  h 
faid  8th  of  Avguji  until  the  time  of  her  death 
fit  of  her  fortune  &c. 

The  defendant  pleaded   Dot  guilty;    and 

t  Tcrdift  fqr  the  plaintllF  on  the  three  fii 

irr  3000JL  danuge(>  and  a  verdifi  for  the  di 


B.': 


This  ca(e  wu  argued  on  the  18th  and  ifi 
I74.5>  and  the  29th  of  "Jamuarj  Following, 
WiUii  King's  ScfjeariU  arrfl  Draptr  and 
.  jeaoii  for  the  dcfcitdant,  in  fupport  of  the  x 
of  judgment,  and  by  Primt  and  Birch  K 
and  B*»tU  Serjeant  for  the  plaintiff;  and  on 
irtttrj  following  the  rule  to  arreft  the  judj 
charged. 

H7///I,  Lord  Chief  Juftice  delivoed  hii 

f^dlowing  effi^ : 

Several  objedions  have  been  taken  by  tl 
this  tkclaralion  in  arreft  of  judgment ;  two 
and  ihree  to  the  particular  oenninff  r^  fiv 
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indtfae  objedion  is  founded  on  Liuf.  io8.  and  Cc.  Lit.  8i.  I745« 
iLf»  and  feveral  other  books.  But  this  general  rule  is  not  ap- 
pficable  to  the  prefent  cafe ;  it  would  be  if  there  had  been 
^Atcial  a£iion  on  the  cafe  before.  A  fpecial  adion  on  the 
iMe  was  introduced  for  this  reafon,  that  the  law  will  never 
%fStr  an  injury  anu  a  damage  without  a^j.remedy:  but 
dhi^re  muft  be  new  faSls  \n  every  fpecial  aSion  on  the  cafe 

^'.  The  fecond  general  objedion  is,  that  there  muft  be  dam* 
llRii  cum  injuria;  which  I  admit.  I  admit  1  ike  wife  tbe 
Mnfcquence,  that  the  hJ&,  laid  before  per  quod  cohfortium 
inifil  is  as  much  the  sift  of  the  adion  as  the  other  \  for 
pboogb  it  (hould  .be  laid  chat  the  plaintiflF  loft  the  comfort  and 
■iiftynre  of  his  wife,  yet  if  the  fad  that  is  laid  by  which  he 
Idft  it  be  a  lawful  ad,  no  adion  can  be  mainuined.  By  in- 
|wia  is  meant  z  tortious  zA:  it  need  not  be  wilful  and  mali' 
ftimts ;  for  though  it  be  accidental,  if  it  be  tortious,  an  adli- 
wUl  lie. 


This  rule  therefore  being  admitted,  the  only  queftion  Is 
wbetber  any  fuch  injurv  be  laid  here;  and  this  rule  will  pro* 
jperly  come  to  be  conficlered  under  the  feveral  objeSions  made 
ti»line  particular  counts;  for  if  any  of  them  hold,  then  no 
kijury  is  laid.  I  admit  alfo  that  as  the  verdid  is  on  three 
Itbunts  and  the  damages  are  entire,  if  either  of  the  counts 
tm  bad,  the  judgment  muft  (>e  afrcftedt  To  the  fecond  count 
■Qobjedion  was  tfiken^ 

But  the  counfel  for  the  defendant  began  with  the  third 
minft,  to  which  they  took  fevera)  objections,  which  are  all 
fi4(e  in  fad/ 

(tf)  Vid.  jffiiy  V.  ff%te,  i  U.  Haymond^^j  \  PMBey^'^,  Freeman^  ft  D.  fif 
ji:  51 ;  and  CAs/msM  v.  Ptcfttrfiii/^  %  ff^iJf>  146,  in  which  k|ft  cafe,  wlych  was 
fna^Hwon  the  cafe  for  falfely  and  malicioufly  fuing  out  a  tommifllon  of  bank« 
■tptagainft  the  phMntiff,  Lord  Chief  Juftice  Pratt  (in  anfwer  tq  thep^edioii 
«r  BOvdty)  fiud  «  but  it  is  laid  this  adion  was  never  brought ;  and  f)  it  was 
iljd  in  .4fbjr  v.  fmtt :  I  wiih  never  to  hear  this  objeaipn  ^gain^  T^  ^€&pn 
llfcr  a  tort ;  torts  are  infinitely  variousi^  not  limited  or  confined  c  foi  there 
h  tootfaing  in  nature  but  may  be  an  inftrument  of  mifchief ;  and  this  bf'fu- 
lif  ODt  a  commiflioii  of  bankrupt  falfely  and  malidoufly  is  of  the  moft  in- 
ii|n9IMC0Qie9uciice  in  a  trading  country.'* 


ift.  That 
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ift^  That  it  is  not  bid  that  the  wife  went  tway  widM 
the  httfbend*  s  ooofent  i  but  it  is  exprcfslj  to  laid. 


TiUjy  That  it  is  not  laid  diat  the  defendant  knew  of  it; 
bat  it  is  laid  in  ezprds  trrms  that  he  did,  and  chat  koowiif  it 
he  concealed  and  detained  her. 

1 

jUjj  That  no  reqneft  by  die  plaintiff  to  the  defendantH 
deliver  up  the  wife  and  refimd  by  the  defendant  are  laid,  k 
is  not  neoeflEnry  to  determine  in  this  cafe  whether  arequeftioi 
icfafel  were  neceflary,  becanfe  both  are  expreftly  had  bat: 
but,  acoofding  to  my  prcfent  thoughts,  in  the  cafe  of  t^ 
tmer  I  think  them  neceffiory.  '  And  as  not  guilty  to  fk 
whole  is  pleaded  in  fpecial  afiions  on  the  cafe,  it  puts  cvof 
hSt  that  is  bad  in  iffoe^  I  think  it  likewife  neoeflary  to  jam 
die  requeft  and  rcfiifei,  and  we  muft'take  it  that  this  wni 
proved  at  the  trial,  the  jury  having  found  a  verdid  hi  ik 
pbintii. 

Tbe  princqial  objeflions  were  to  the  firft  county  ad  daf 


ift.  That ^ranrny,  trntidrng^  wnAferfiuuSmgy  arenottf 
ficicnt,  if  no  ill  confequenoe  follows  firom  it ; 

2dhr,  That  umlmiufulfy  tfW  ^^^fth  ^U  ^*^  i^lp  ^  ^* 
but  the  particubr  methods  made  ufe  of  ihould  have  been  te* 
ed  br  which  the  defendant  procured  Uc^  otherwife  tkbii 
leaving  the  bw  to  a  jury; 

jdly.  That  no  nodce  or  requeft  is  laid,  vriiich  is  necefiij 
in  the  cafe  of  the  continuance,  though  it  be  not  neceCHJi 
the  defiendant  had  at  firft  perfeaded  her. 

To  the  firft  there  were  two  anfwers ; 

ift.  That  here  is  a  confequenoe  laid,  diat  by  meani  dki^ 
of  die  pbintiff  bft  die  comfoit  and  fociety  of  his  wife»  wA 
the  profit  and  advanta^  of  ber  fortune  &Ci 

adiy,  Whedier,  «  entidi^'*  goes  fe  far  or  not  I  vStft 
nor    need  determine,    becaufe   <*  procuring'*  is  certiiBif 

ttperfita&f 


V 
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i 

*  fierfttading  with  effe£f    I  need  not  cite  any  author!^    1745* 
icfl  for  this ;   becaufe  every  one  who  underftands  the  £ng^  \^nr'^*^ 
8^  bnguage  knows  that  this  is  the  common  acceptatioxrof^    Wxitt- 
hac  word,  *••" 

^ly^  But^  to  be  fure,  it  muft  be  an  unlawfulfy  procurtng^  WAvm. 
tod  that  brings  me  to  the  fecond  objedion*  It  is  nocnecefTary 
If  fet  forth  all  the  fa&s  to  (hew  how  it  was  unlawful  (a)^ 
Itait  would  make  the  pleadings  intolerable,  and  would  iiw 
the  length  and  expence  unneceflarily.  It  was  faki 
that  at  leaft  it  was  neceffary  for  the  plaintiff  to  add 
I^Agr  fidfe  infinuations :"  but  it  is  not  material  whether 
kcgr  were  true  or  falfe ;  if  the  infinuations  were  true  and 
||^  vieans  of  thofe  the  defendant  perfuaded  the  plaintiffs 
Iwe  Co  do  an  unlawful  ad,  it  was  unlawful  in  the  defen- 

.  4n  anfver  tothebbje£lion  that  this  is  leaving  the  law  to 
jury,  it  muft  be  left  to  them  in  a  variety  of  inftances 
sre  the  iffue  is  complicated,  aSf  bui^laricer,  felonic^, 
voditorie,  devifayit  vel  non,  demiiit  vel  non.  But  the 
^nd^e  prefides  at  the  trial  for  the  very  purpofe  of  ex- 
piftioing  the  law  to  the  jury,  and  not  to  fum  up  the  evidence 

BB^ChCDIb 

As  to  the  diftinction  between  the  beginning  and  conti* 
pf  a  nuiiance  by  building  a  houfe  that  hangs  over  or 
^es  the  houfe  of  bis  neighbour,  ths^t  againft  the  begin<r 
an  action  may  be  brought  without  laying  a  requeft  to  re- 
BKnre  the  nuf^mce,  but  that  againft  the  continuer  a  requeft 
ii  neceflary,  for  which  Penrudd^ckh  cafe,  5  C9.  100,  lOi, 
cited,  and  many  others  might  have  been  quoted,  the  law 
certainly  fo,  and  the  reafon  of  it  is  obvious.  But  that 
ftcafon  does  not  extend  to  the  prefent  cafe;  becaufe   every 

(0)  ThbU  miticquafed  even  in  (fine  indidmentt.  Ii^  it  v.  Eccltt  MdtUrtf 
U  %4  Geo,  3.  B.  R.  the  defendants,  who  had  been  found  guiky  4>f  a  confpira- 
«nr»  mov^  in  arreft  of  judgment,  becaufe  the  indi6hneqt  merely  (bled  that 
mmj  had  fonfpired  together  hy  indtreff  mettu  to  prerent  one  H,  B,  exercifing^ 
trade  of  a  tajrlor,  without  fecting  forth  the  means  ufed ;  buf  the  Court 
P-rokd  the  obje^on^  iaying  that  it  was  fuffic|ent  to  it^te  the  oonfpiraqf 
I  it's  obged.  So  in  an  indidment  on  ftat.  37  Cf,  3.  c.  70.  it  is  fufficient  to 
mKmrgit  the  defetidant  with  having  tndtavoKred  to  ftduce  perfons  fonring  in  hia 
S^elly*s  forces  by  fea  or  land  from  their  allegiance  and  to  induce  them  to  n«i- 
^|i|f,  without  (cttiog  forth  the  means  employed^  tU%  ^ullgr.  Bo/.  9  P«//.  ito. 

moment 


fhall'  not  take  notice  of  thcni)  becaufe  I  af 
there  are  no  dtfeds  to  be  cured^  and  tha 
would  have  been  good  even  on  a  demurrer. 
**  unlawfully  and  unjuftly"  been  omitte 
might  have  been  material  becaufe  it  is  la' 
ftanccs  for  the  wife  t«  leave  the  hufband: 
Tation  is  fraoied,  it  is  not  necelTary  to  enter 
ration  of  that  qucflion.  Many  obfervatia 
made  on  the  quantum  of  the  damaees  given 
it  was  laid  that  it  was  uncertain  whether  or 
bad  fiiftained  any:  thofe  were  proper  ofa 
motion  for  a  new  trial  (iriiich  bas  been  alt 
but  cannot  have  any  weight  on  this  motion  i 
ment,  where  every  thing  laid  in  the  declara 
en  to  have  been  prov^.  I  can  fee  no  re; 
iugdment,  and  therefore  I  am  of  opinion  d 
oe  difcharged. 

Mr.  J.  ^tuj^  and  Mr.  J.  Burntttf  gi 
nrtatiiD*  agreeing  witb  the  Lord  Chief  Jul 
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Dyke  ancj  John  Webber  Adminifira-  ^-nr^ 
Gregory    Gardiner  dgain/f  ]ose?h^^^^^'^ 
iNGy  Son  and  Heir  of  Joseph  owekt-  nov.s<L 
\  Father  deceafed. 


NANT.    *rhe  plaintiff  declared  on  an  indenture  An  aAiontC 
rmife,  dated  the  22d  of  Niruemier  1727)  whereby  covenant 
iifig  deccafed  demifcd  to  the  fawd  Gregmri  Gardt" ^*.^^**?" 
premifes  therein  mentioned^   being  J^'^hold)  to^^nauK 

faid  Gregory  during*  the  rdft  and  refidue  of  thevenantby 
i  ef^ate,  redeemable  on  payment  of  2S0I.  and  in*  ^'^^i^M^ 
e  faid  J^eph  his  heirs  executbrsor  adminiftrators  {||J|^|^°J|iq^ 
f  fi^  months  next  after  the  date  of  tSe  (aid  inden*  feif  aiuihis 

the  Ciid  Jofipb  the  father  covenanted  for  himfelf  b«irs.   in 
:ecutors  administrators  and  affiens  that  the  f^^^it"is^ 
m  of  280/.  wifh  its  (uU  intereu  (hould  be  paid  neceflary  to 
»  ^e  purport  true  intent  and  meaning  of  thefaidaUegeintba 

declaration 
that  the  heir 
had  lands  bf 

ich  affigned  was  th^t  the  faid  J^h  Sweeting  the  deicent:  if 
;  lifetime  did  not  pay  to  the  faid  Gregory  in  his  life-  ^e  ™ft^' 

0  the  plaintiffs  or  either  of  them  after  the  death  piead  it  To 
Gregory  the  faid  fum  of  28oiL  with  intereft  for  aa  aaion  on 
any  part  thereof  at  the  end  of  fix  months  next  ^^^[!^ 

iking  of  the  faid  indenture)  nor  at  anv  other  time  neyooapar- 
nor  has  the  defendant  fince  the  deatn  of  his  faid  ticuiar  day» 
:he  fame  or  anv  part  thereof  to  them  or  either  ^^!^^^^ 
he  faid  fum  of  280/.  and  the  intereft  thereof  from  piead  pay. 
the  making  of  the  faid  indenture  hitherto  are menton a 
due,  owing,  and  unpaid ;  damage  600A  &c*         bMufaT^t 

^  fbundone 

ndant  pleads  that  the  faid  jo/epb  the  father  in  his  way  it  bnot 

1  the  loth  day  of  May  1728,   paid  to  the  Uid^'^^'^^X 
his  lifetime  the  fum  of  280/.  with  all  intereft  due  ^^j, 
according  to  the  form  and  effed  of  the  condition  menton  the 
ndenturc.  ^y-   ^* 

covenant  to 
pay  money 

ntiffs  reply;  and  protefling  that  the  (aid  plea  of  at  the  end  of 
endant  is  infuflEicient  in  law,  they  for  replication  ?*  *??/*'**•• 

*  *  itwdlbevn- 

dciiiood  to 
BDeao  i^Undar  (not  Innar)  mootfit.  Stmbw 

lay 


are  mdjr  to  verify. 

To  this  replication  the  defendant  demnni 
fltewi  that  the  plaintiffs  by  their  replication  I 
red  to  the  plea  of  the  defendant^  nor  tal^en 
nor  in  any  manner  fMnfefled  or  avoided  tnt' 
the  famei  and  for  that  the  faid  plaintiffii  bj 
en  have  alleged  new  matter  not  alleged  i 
tion,  to  wit,  that  the  faid  Jtfipb  Smettittg  iJ 
ed  by  the  fpace  of  fix  numths  or  more  nexi 
of  the  faid  indenture,  which  matter  tcndi  to 
dam  into  a-departurc  in  pteadiog;  and  the  & 
double  &c. 

The  plaintiffs  join  in  demurrer. 

Gapprr  Serjt.,  for  the  defendant,  otjedet 
tion,  that  the  plainttfR  ought  to  have  taken 
the  defendant*)  pica,  and  not  to  hare  rep] 
And  afterwards  in  his  reply  he  took  two  i 
that  the  declaration  does  not  fay  that  the  hei 
that  an  a£lion  of  covenant  will  not  lie  ^gai 
only  an  adion  of  debt, 

£f/f&// Serjt  for  the  plaintiffs  inftfMthi 
bad  plea,  and  that  if  the  plaintifis  had  join 
they  would  have  been  tricked;  for  if  a  ^ 
for  the  i>laintifFit,  they  could  not  have  had 
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e  |)lainiiffii  of  their  adion.'  And  he  faid  tiiait  when  t  1745* 
Dovenanted  for  fatmielf)  an  a£lion  of  covenant  would 
linft  the  heir,  as  well  as  an  adion  of  debt  wl^ere  a  man 
htmfelf  and  his  heirs,  ocherwife  the  word  ^  heirs*' 
ibe  a  nugatory  word ;  and  he  (aid  that  in  an  adion  of 
igainft  an  heir  {b)y  it  is  never  alleged  in  the  declaration 
lie  heir  hath  lands  by  defcent;  but  if  he  hath  none^  he 
nlift  upon  it  by  way  of  defence* 

d  ly  and  my  Brothers  jfbmy  and  Burnett^  were  of  opi- 
with  Btlfield  in  omnibus;  fo  gave  judgment  for  the 
ifs  (c). 

MfT  Serjt.  cited  BaJkervilU  v.  Brociittj  Ov.  Jac.  450, 
»ir  Wnu  Herbirfs  cafe,  3  CS;«  I2«  But  upon  looking 
thofe  cafes,  they  are  nothing  at  all  to  the  purpofe* 
ikewife  infifted  that  the  nu)nth^  fhouki  be  taken  to  be 
months  of  28  days  each,  and  not  calendar  months,  and 
eckoning  but  28  days  to  a  month  the  fixth  months  juft 
fid  on  the  loth  of  Mdy^  and  /o  the  payment  pleaded 
ipon  the  day  in  the  condition.    But  in  the  firft  place 


iotiff  reply  that  it  was  not  paid  m  that  da^y  00  which  iffiie  b  CdKa 
nd  for  the  plainciiT,  the  plaintiff' cannot  haTejudgmenty  becaufepay- 
ligbt  have  boen  made  betore  that  day.  Tryw  v.  Carter^  M»  %  Of.  %• 
194(f)}  wad  Butt,  N,  P,  i6a.  ht  Fietcktr  v.  Ktmrngtw^  %  Bwfr, 
•d  I  BU  Rep*  axoy  and  al(b  in  an  anonymous  cafe  in  %  frilf,  173,  it  wim 
that  the  pUintiff  cannot  demur  to  uich  a  plea  ^  for  tiy  demurriiy» 
tits  the  truth  of  it,  namely,  payment  before  the  day,  whkhls  exprev- 
tament-accofding  to  the  condition  \  and  that  if  be  difpute  the  reality 
p^fment  at  all  he  fliould  reply  that  the  money  was  not  paid  #»  tktt 
at  Mtf  time  btfore  ftc;  or  he  may  reply  that  the  defendant  did  not  pay 

Sto  the  form  and  eifed  of  the  iaid  condidon.     Bvil,  N.  P.  174 , 
.  tttytmend  1 370. 
W^^  Qctt  V.  Atkmfm^  Hli.  iS  G.  ft.  fup.  59,1. 

4  writ  of  error  was  afterwards  brought  in  the  court  of  King's  Bench* 
^'only  objedion  taken  by  the  plaintiff*  in  error-  was  the  want  of  an 
If  (yid.  1  f^/.  fSi ;)  thereby  tacitly  acknowledged  the  pfx>priety  of  this 
pit  in  od^  points. 


Though  not  ftated  in  either  of  the  printed  reports  of  this  cafe,  H  OBtat 
the  Court  of  King's  Bench  on  a  writ  of  error  from  the  Common  Pleas» 
llBMitOf  whlchlaff  Court  in  iavorof  the  plaintiff  was  icrerfed  and  a 

kr  awarded.  MS.  Ctli.  fTtlitt  Ch.  J. 

*  *  * 

this 


i 


M-ifCto-i.  MiiLS  oraiff/S  Hughes  aad 

Thnria»r, 

Aov.  I4lh. 

,  _.  **  tT  came  hefcre  the  Court  upon  a  cafe 
whob»r>  ^'""<  ^'^'^  <it  tbe  laft  Ltnt  all 

■ndfclliUM  comity  of  Gleuctfitr, 

i^'h^l^'  The  cafe  wM  thuii  the  plaintiff  claimc 
bankrupt,  tioii  by  fieri  facias  aeainft  (he  goods  of 
Bull  NVP.  xhc  defendants  juftined  under  a  commi; 
3V  s.  C.  j^j^pj  againfl  the  faid  Liffullj^  u  affign 
commiffion.  There  was  no  doubt  whethci 
cd,  but  the  onlyqueftion  was  whether  he  v 
as  could  be  a  banlcrupt.  The  evidence  « 
five  jrears  before  the  ifliAng  of  the  faid  ( 
nfed  and  exercifcd  a  trade  in  buying  an( 
calves.  That  during  the  fame  time  he  « 
farm  of  the  yearly  value  of  J5  /^  on  wl! 
kept  a  ftock  of  milking  cattle  eoual  to 
lue.  Befides  which  he  traffickea  during 
fuch  cows  and  calves  as  afbrefaid,  whidi 
be  fold  again  in  a  courfe  of  merchandin 
ufe  of  his  (arm,  nor  were  they  ever  broi 
fometitncs  fold  in  the  fame  markets  wherein 
orotherwifc  as  foqa  as  the  faid  Liffidif 
men  to  buy  the  fame,  It  appearedlikei 
Liffiiify  was  not  pofTeOcd  of  any  other  la 
faid,  but  if  he  were  obliged  for  want  of  m 
ers  to  keen  fuch  cattle  for  a  few  davs.  he 


/ 
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r  by  dealine  in  buying  and  felling  catde  as  afercfaid    1745, 
lerfon  cap&le  of  being  a  bankruf^  within  any  of  the  \_m~^-vjj 
%  relating  to  bankrupts.  ^  Mii.Lt 

Dfdcr  to  prevent  delay  we  permitted  the  cafe  to  be  Hw»fc««. 
to  twice  this  term,  firft  by  Seiju  Skinmr  for  the  plain- 
id  Serjt.  Prime  for  the  defendants,  and  then  by  Seijt. 
for  the  plaintiff  and  Serjt.  Wynne  for  the  defendants. 

\  only  queftion  was  whether  Liffully^  as  defcribed  in 
r,  were  a  drover  or  not ;  becaufe  if  he  were,  he  was 
dy  excepted,  and  could  not  be  a  bankrupt  by  the  5- 
.  c.  2P^f*  40.  the  words  of  which  are  exa^ly  tne  lame 
purpofe  as  the  5  Geo.  i.  c.  24./  28,  which  is  expired: 
t  ftat.  5  Gee.  was  continued  {a)  by  the  9  Gee.  2.  till 
ind  again  by  the  ftat.  16  Gee.  2.  until  Michaelmas  I750« 
rords  of  the  ftatute  on  which  this  queftion  arifes  are, 
ided  always  and  it  is  hereby  further  declared  and  enad* 
It  no  farmer,  grazier,  or  drover  of  cattle^  or  any  per- 
o  is  or  fliall  be  receiver-general  of  the  taxes  granted  by 
parliament,  ihall  be  entitled  as  fuch  to  any  of  the 
s  given  by  this  ad,  or  be  deemed  a  bankrupt  within  the 
:>r  within  any  of  the  ftatutes  now  in  force  concerning 
ipts.'* 

Brother  Mney  and  I  firft  doubted  whether  LiffkUy^ 
ribed  in  the  cafe,  was  a  drover  within  the  meaning  of 
,  <^fidering  a  drover  to  be  one  who  drove  cattle  for 
lerfons,  or  at  moft  only  a  faAor  who  bought  or  fold 
i^  other  perfons  and  not  for  himfelf ; .  and  that  therefore 
put  in  thisclaufein  the  ftatute  bywav  of  exception 

the  foregoing  claufe,  it  being  diere  declared  that  a 
It  be  a  bankrupt. 


my  Brother  Burnett  upon  the  firft  argument  was  of  a 
nt  opinion,  and  thought  that  the  word  ^  drover** 
Eobe  taken  in  a  more  extenfive  fenfe,  and  that  it  not 
{nified  a  drover  or  fador  of  cattle,  but  likewife  one 
Might  cattle  for  himfelf  at  one  market  or  fair  and  fold 
ttnocber. 

{s)  Mad«  popfltoal  by  (bit.  %7  Gm.  a.  c.  1$. 

Aoi 


x-1  £*-j£v  Kfins  to  be  derived  from  the  wo 
»«  ftaro  the  word  "  drive." 

^jiT.  I:  if  plainly  made  iife  of  in  this  fen 
&  ?  £<■  K  f.  14.  and  5  Elix.  t.  12.  Til 
*;  t^  ifiiaA  rr^nters,  fbreftallerii,  and  ei 
i.-^,  lA  *rr  iha'e  words  "  provided  alCo, 
*-•  -:  2^;J:.'^r.:v  aforefaidf  that  it  Iball  and 
<(£.-•  peHca  a:vi  p^rfoos  known  foraco 
ivrjrs  >e^r.r  iJKnfsi  (as  diereinis  mentio 
1'.  :jK  Airs*  w  eo-jnries  where  drovers  h 
Sj  r  ^isza.  a.-i  t;i  i:H  die  fame  at  reafonab 
r.-.'''  'i  rf  xni  airkets  diAani  rrom  the  plan 
^  >.:  tv  Utw  tbrtv  miles  at  leaft."  Tl 
,r:  :>i  -  -An  »ii  awching  baiters  of  cot 
,-;:irf;'  i.->;  ■i«^»»i  a,  3,  4,  5,  and  6,  it 
-  ;';  5  X  r  ti  6.  concerning  drovers,  1 
,-  r-.-^  ,-.-*  ..>-cr:.-  -ij  licenfing  and  regu! 
c^r.j;  v;  rvre  s^  word  "drovers"  is  f 
.:  rM  ;,  -if  -vw  c.-inunJed  for  by  the  plaint! 

^r*  1.  i'^ier:  sre  krcral  caiis,  and  one  1 
»-.■.—■  wam-x  tais  cosftni^on.  There 
;?v  ^ir-:s  5  wc  1. :  but  I  will  only  meoti 

.Y  ,^1 '  I .  Jiftiv.  r^KgtcJ  ia  Cn.  Car.  3 

'^..«.v  ;.~^  Sj:  ScA  in  the  laner.  It  was  ai 
i.  •^-:  :  :•*;  pa  r.t.a  dKJared  that  per  ma); 
".  :  ;v  Ti^if  -V  S-i>ef$  of  a  drwotr^  and  1 
.*■.■  "  iV«  an  a  Sialnipt  ;*•  verdid  for 
t-.-tf.-  .-  t-Tt^t  «'  i^kifneni;  tft.  That  it 
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it  the  piaintiflF  declared  that  he  had  ufed  the    1745, 

g  and  felling  cattle,  and  divers  times  bought 

out  he  is  certainly  mifiaken  i   for  if  fo  the 

r  could  have  arifen  whether  the  plaintiiF  were 

tutes  of  bankrupts :  but  it  fliews  that  Cr»is  H«««««» 

Irtver  ex  vi  termini  meant  a  buyer  and  feller 

ie  cafe  in  p«int  was  an  anonymous  cafe  deter* 

court  HsL  10  Geo.  i.  on  the  flat  5  Geo.  i.  c* 

ch  was  thus.     An  iflue  was  direfked  out  of 

try  whether  ^.  were  a  bankrupt  within  the 

at  ftatute.     The  queftion  at  the  trial  was  whe* 

I  drover.     The  witnefles  at  the  trial  proved 

criptions  of  peribns  are  concerned  in  this  fort 

I  ft,  The  perfon  who  buys  the  beafts  in  the 

for  whofe  account  they  are  afterwards  fold ;    , 

railed  the  jobber  or  dealer ;  and  it  appeared  that 

i  defcription.     2dly,  The  perfon  who  adually 

[h  to  market,  and  who  is  ufually  a  fervant  c^ 

nd  him  (a)  they  called  the  drover.     3dly,  The 

lis  the  beafts  at  Smithfeld  for  the  jobber ;  and 

les  called  ^efaiefman.     But  the  jury  {jk)  were 

at  the  firft  perfon  above  mentioned,  ^led  die 

"*,  was  the  drover  intended  by  the  a£L     Serjc* 

>r  a  new  trial,  becaufe  the  verdid  was  contrary 

but  the  Court  denied  the   motion,   for  none 

krupt  but  one  who  fought  his  living  by  buying 

td  that  before  the  lateftatutes  where  drovers 

it  was  holden  that  drovers  mfight  be  bankrupts ; 

Lirpofe  was  cited  the  before-mentioned  cafe  of 

r.     And  they  faid  that  a  drover  was  not  die 

le  who  bought  and  fold,  as  appeared  from  the 

e-mentioned,  5  &  6  Edm  6,  and  5  Eliz.  c.  I2. 

;  found  convenient  that  fuch  drovers  fliould  be 

prevent  this  inconvenience  the  exception  .was 

;  ftatute  5  Geo.  i.,  which  muft  mean  the  (ame 

* 

a  (Irange  conftru^ion  of  the  aA  to  fiiy  that  this  Ceooad  de« 
IS  was  that  which  the  Legiflature  meant  to  except.  A  per- 
>f  a  ftatute  muft  be  fome  perfon  who»  without  fuch  cscep« 
duded  in  it:  but  a  mere  driver  of  the«catt)e  of  other  per*. 
buys  or  fells  them,  is  not  within  any  ot  the  bankrupt  laws  $ 
refore»  when  they  excepted  dmttrtf  muft  have  bad  in  their 
lething  more  than  driver t. 

diredion  of  the  learned  Judge  who  tried  the  cauib  (it  is  prr- 
lueftion  of  law. 

perlbn 


Ofdncd  that  the  verfia  ftpuU  Aaai,  aai 
AouU  ke  fcir  the  pUipuff. 

J^.  The  wonli  of  die  fltfnte  tt  itat  aa 
or  drover,  «i  Jmeh^  an  be  a  banknipti  aa 
$redKr  ^mif  very  riabth  oblotad-  dMC  «M 
be  a  bankrupt  if  be  oew  in  bayiw  end  t 
commodiiica;  and  that  it  bad  beea  friaqiiead 
in  ,tbe  Kii^i  Bench,  particuUHy  in  m  41 
AnhfT  («)  M.  8  Gm.  i.  diat  a  fanner  aiidl 
a  hi  lifiii||,hi  ■  j^K  ir  qiiintitj  [i)  nf  hajr  iM  I 


T.  Vmm^iMM,   iD.VE.  Jit  I  ■ 


u.  ijGraLGooDTiTLk    ofl    the  'Demife  of  J 
^jg^a^     Thomas  Ckoss  agamfi  WoonotLi 

[fllLiCOte.*.    EeLtTa] 

nrHIS  rieflment  was  brouf(fac  ts  recover 
^'L'ufc,  ^rMidbrnfr  and  certain  other  lamb  m£iiM 
am)  iben  10'  dcmjfcs  were  laid  in  tiie  dccUnttian,  aie'« 
hi*  male  moicty  by  J^aiM  Or^h  uiodwr  of  ih^  odcri 
^7.!)^  ty  by  rbmat  Cr^H  and  the  thinl  of  the  whi* 
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tfi ;  and  on  the  trial  a  fpecial  verdid  was  found,  con*     1 745* 
ig  thefe  fa£h.  v.«r-y-^«iiii 

GooDTl- 

1  the  4th  of  April  1674,   Jojhua  Crofsy  LL.  D.  being      ''" 
in  fee  of  the  prcmiles  in  iqueftion,    by  will  devifed  ™1^^'* 
as  follows;  ^  My  will  is  that  myeldeft  Ton  Joflmoy^ 09^^i^^ 
I  be  is  complete  24  years  old,  (hall  have  my  mano: ,  &c. ; 
nj  will  is  that  my  faid  fon  (hall  h<.ve  and  enjoy  the  faid 
HT^&c.  OT\\yfor>hi$  life^  and  then  the  p  cmifes  (hall  dc- 
and  come  U  his  ntflU  children  (If  he  have  any)  for  thtir 
'4d  lives  ofifyj  and  to  the  male  children  defcendtng  from 
\  and  upon  their  deceafc  or  failure,  then  my  will  is  that 
remifed  eftate  in  manor,  &c.  (hall  defcend  and  fall  to 
%  Latimir  Crofs  and  the  heirs  male  of  hit  body  for  the 
lerm  of  life  and  upon  the  fame  terms  as  I  intended  the 
for  hsy  fon  Jojbua  and  his-  male  children ;  and  in  cafe  of 
Ctf/iWr's)  and  his  male  children  their  failure,  then  the 
Danor,  &c.  (hall  defcend  to  my  fon  Thomas  Crofs  and  his 
tbildren  for  the  fame  term  of  his  and  their  life  and  upon 
me  terms :  but  if  my  faid  fons  have  daughters  only,  and 
aid  premifcd  eftates  defcend  thereupon  to  Latimer  or 
Ml,  then  my  will  is   that  the  faid  manor,  &c.  (hall  de- 
I  to  and  be  equally  divided  between   the  daughters  of 
Mrr  and  Thomas  as  to  one  moioty,  and  the  daughter  or 
hters  of  Jo/hua  as  to  the  other  moiety :  but  if  they  or 
)F  them  nave  no  iflue  male  or  fc-male  then  what  was 
ided  for  or  dcfcended  to  the  daughter  or  daughters  of  all 
ny  of  them  (hall  defcend  not  co  their  coulins  but  my 
liter  Rachael  znd  her  lawful  children  :  but  upon  the  failure 
ffaid  four  children  and  their  lawful  iffue^  then  n>y  will 
it  my  nephew  J*  Garlanland  and  his  children  -(hall  have 
m  and  them  and  the  lawful  heirs  of  their  bodies  for  ever 
nanor,  &c. — And  my  will  futther  is  that  in  cafe  what 
e  was  intended  to  my  fon  yojhua  fall   to  Latimer^  then 
:  was  intended  for  Latimer  (hall  come  to  Thomas  and 
r  Thomas  and  his  children;  and  my  will  alfo  is  thnt  my 
e  in  the  manor,  &c.  (hall  not  be  enjoyed  by  any  of  my 
ions  ungi  they  (hall  accomplifh  the  age  of  25  vears. 
Is  my  wife  and  truftees  think  (it  they  (hould   looner 
%  te.  &c. 

&c  d.vifor  died  on  the  ift  of  Offoher  1676,  leaving 
^  (bns,  Jo/huOy  Latimer^  and  Thomas.  Soon  after  the 
•  c*s  Jeaui  Jofliua  entered ;  in  fjilary  term  1695,  he  fuf- 

(^  q  fcrcd 
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fensd  a  recorcryi  the  ures  or  w 
^  rdr  in  fee  \  and  on  the  4th  of  I 
.  ing  hud  a  fotii  leaving  three  da 
y.  Sanijt  clerkt  ^«  the  wife  c 
"  :uittb  Craft.  On  hit  death  his 
L.tuiids  of  [he  two  elded  and  j 
of  the  deviror  Dr.  Cnft  refpi 
claiming  j&  heiri  oF  jfijbua  Ch 
Vifor,  the  latter  under  the  will 
JU.  9  Gti.  I.  they  all  joined  in 
I  recovery,  and  declared  the  u 
under  whom  the  defendants  t 
«raids  en  the  loch  nf  Augufi  I 
any  children.  Tbamai  Cr^i^  t 
Dr.  Cri't,  died  on  the  loth  of  ^ 
of  his  biother  J:!htta  and  after 
leaving  two  funs  Jiflnta  and  Ti 
pLunoJ',  who  within  five  yean 
C  on  th.-  8th  of  Diitmbtr  174a 
prcmifet  iu  i^uellioa. 

The  cjfewas  twice  argued, 
(or  the  pUimilF  on  the  31(1  4 
A'-^^Serj:.  tor  the  dclcnJanl 
a:ij  the  ffoxtd  time  by  Drapt 
U'lUi  Kinc'i  Serjt  tor  die  Uti 
1 745 ;  s.id  :he  two  pfincipal  qtu 
j-ijKXt  Cni,  the  Ion  of  the  del 
01  ID  till  \  2>ily,  what  eltate  La 
ItK  cr  la  tail  \  and  the  Court  b 
<{jcilioa5.  Another  quellion  w: 
U,  i»heth.:r  or  not  the  recava 
l.ip£vi'.:L«  tfaAt  he  was  tenant  i 
iKt  beinj:  lulled  i;i  the  fpecial  n 
ef  1^  *aen  the  nxorery  was  fu 
ct  ;.i  tne  courle  or  the  aigmnec 

TV  •."cia;.vi  ot  die  Court  wa 

'iT:_..  t  or,-  Cltiei  Jjft^ce  (1 
Lit(  ^..-::..-ii  wu  c^ipcKc  of 
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S««CiM  oWer»tioa<aatbUcafeiaCMrf<rr.XKiin,/ir^  }jS. 


^  to  the  other  two  point89  I  dull  be  very  (hort  in  giv-     1745* 
•ur  opinion»  both  becaufe  I  think  they  are  very  plain  s^^^-^ 

itt|  and  becaufe  all  the  dodrine  relating  to  this  matter  Go«iiti- 
fidly  esqdained  amd  all  .the  cafes  thoroughly  confidered<  by      '^'-^ 

Court  in  a  hue  cafe  of  Gingery.  fFbiti^  in  trinity  term  ^^'^^ 

d  («)•  Woo«vi.t. 


'irft;  We  are  of  opinion  that  y9/hua  Cr$fs^  the  fon  of 
devifor,  took  only  an  eftate  for  life;  for  which!  (hall 
only  three  or  four  cafes,  none  of  which  are  lb  ftrong  to 
rant  this  conftrudion.  as  the  prefent.  Arcber\  cafe,  i 
B6;^a  devife  to  Robert  Archer  for  life  and  to  his  next  heir 
l^S  and  the  heirs  male  of  the  body  of  fuch  heir  male; 
it  was  holden  to  be  only  an  eftate  for  life.  The  cafe 
3rri  y.  Day^  Ore.  Eliz.  313.  was  exa£Uy  the  (aroe. 
nn  in  ff^iWs  caf(^  6  Co,  17.  where  it  was  held  that  if 
e.  be  a  devife  to  A.  and  his  children,  aqd  there  be  no 
Iren,  it  is  an  eftate-tail  of  neceffity,  becaufe  it  is  a  de« 
to  the  children  by  words  de  prefenti :  but  a  devife  to  j^ 
efier  bis  deceafi  to  his  children,  it  is  only  an  eftate  for 
Again  in  Lodington  v.  Kime^  Salt.  224,  there  was  a 
bxto^^for  life  without  impeachment  of  wafte,  and  in 
be  have  any  iflue  male  then  to  fuch  iffue  male  and  his 
s  for  ever;  and  it  was  held  Utizliffiu  muft  be  taken  as 
mfatgulare^  becaufe  of  the  devife  to  the  heirs  of  fuch 
'•  So  in  RoL  Abr.  Usi)y  a  devife  to  his  eldeft  fon  JFor  life 
on  aliter,  and  after  his  deceafe  to  the  fons  of  his  bodv ; 
it  holden  to  be  only  an  eftate  for  life,  by  reafon  of  the 
If  non  aliter.  And  laftly  in  the  cafe  of  Ginger  v.  JVbite 
ich  his  lordihip  here  read  from  his  own  note,  utfup.  348). 
t  cafe  of  Langley  v.  Baldwin^  I  Eq.  Caf.  Abr.  185.  is  like 
^ther  cafe,  and  therefore  it  is  no  authority  (r).  With 
rd  to  the  objeflions  as  to  the  abfurdities  that  will  follow ; 
not  to  be  mppofed  that  the  devifor  knew  them  :  but  it  is 
I  that  he  had  it  in  his  contemplation  whether  they  ftiould 
^  eftates  for  life  or  in  tail. 

.s  to  the  fecond  point,  what  eftate  Latimer  Crofs  took  ; 
rcafon  of  the  thing  points  out  that  he  fhould  only  have 

^Tivcrd.  fmur.  fnite,  Juf.  34S. 
^    t  Jtt/.  jthr.  S37.  fU  13.    This  cafe  is  not  {i^  ftated  in  lt»/.  jfir,  t  but 
^*^  thus  cited  it  in  1  Knr/r.  231,  and  (aid  that  it*//#*s  account  of  it  wait 


ati 


-596  MICHAELMAS  TERM,  19  Cito.  H  tf. 

■ 

1745.    an  eftate  for  life.     Befides  the  old  rules  in  A.  Lit  [a]  wi 

\,^^y-^^   I  RoL  838  and  839,  that  where  a  man  gives  an  eftaietoone 

CooDTi-  and  his  heirs  or  the  heirs  of  bis  body,  and  another  eftate to 

TIE      another  in  forma  praediAa,  or  remainder  to  another  in  fonni 

Tf  ii^^"  praeJiaa,  he  (hall  -have  the  fame  eftate.     The  cafe  of  iMh 

WoDKOLL.  Daviesj  M.  3  Geo.  2.  B.  R.  in  2  Lord  Raym.  I56l.(i))isilb 

in  point :  that  was  a  dcvifc  to  Benjamin  Jevem  and  hishoB 

lawfully  begotten,   that  is  to  fay,   his  hrft,  fccond,  dnA 

and  every  fon  and  fons  fucceffively  lawfully  to  be  begaitt 

and  the  heirs  of  their  bodies,  &c.  \  and  it  was  hdden  in  cbpe 

for  life. 

The  attempt  to  explain  the  firft  daufe  in  this  will  by  fc 
fecond,  and  to  confiJer  it  as  turning  the  firft  eftate  imo  A 
cftate-tail,  was  a  very  ingenious  attempt,  and  the  beftaip- 
ment  that  could  be  ufed  :  but  it  is  plainly  without  any  fbuah 
tion ;  for  the  words  of  the  fecond  claufe  are  ^  to  Latimrm 
the  heirs  male  of  his  body,  for  the  fame  term  of  lifea/4' 
the  fame  terms  as  I  intended  the  fame  for  Joflma  emUhm 
thiUren :"  but  thofe  terms  were  "  to  Jojhua  for  life  od  ■ 
his  male  children  for  their  natural  lives  anfy^  andfi  toAtm 
children  defcending  from  them**  If  the  devifor  had  know  fc' 
fenfeof  the  words  ^'  fieirs  male/'  and  had  intended  an eto 
ta?l  by  it,  he  certainly  would  have  inferted  them  in  theW 
claufe.  Befides,  the  words  in  the  other  dcvife,  to7lM4< 
plainly  exclude  any  fuch  fuppofition. 

We  are  therefore  of  opinion  that  the  judgment  may  be » 
tered  up  generally  for  the  plaintiff  on  all  the  demifes  '^^ 
declaration/' 

(tf)  Co.  Lit,  20.  k,  {h)  %  Str.  S49  ;  fiTj^.  ill.  &  C 
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M,  Myddelton  againjt  Sir  W At xi^  Wil- 

|,IAM*  Wynn,  Bart. ;  in  Error.  ^;  '^^^^ 

Tucfday, 

[Hil.  z6  Geo.  2.    Rol.  868.]  ^^^  »xt^ 

Es^chequcrt. 

[IS  was  tn  aAion  on  the  cafc^  brought  on  the  ftat.  7  and 
8  /F.J.  c.  7.  in  the  Court  of  King's  Bench  againlt  the  J^^^^'^^^ 
tdant  below  (the  plaintiff  in  error)  (herifF  of  the  county  7.  giving  an 
fehbigh  for  a  falfe  return  of  a  ^nembe^  of  parliament  for  a«^on  for  a 
county.     The  declaration,  after  fctting  forth  the  iT^ing  ^^/^^^^^ 
19  writ  and   the  delivery  of  it  to  the  defendant  below,  of  parUa- 
d  that  at  the  election  the  plaintiff  below  (Sir  ff^.  /f^.  mem  it  a 
If)  and  John  Myddelton  were  candidates,    and  that  ^hc^^^^j^^^ 
er  was  duly  elefted,  yet  that  the  defendant  wilfully  ir^a- venire  facias 
iidy  and  injurioufly  intending  to  injure  and  opprcfs  themaybede 
idant  and  to  hinder  him  from  his  place  in  parliament  did  *^°''F^'^*  ^°* 
ieclare  him  to  be  eledcd  but  vroluntariiy  mallcioufly  anJ^ua^jiclj^. 
4oufly  nei^lefted  and  refufed  fo  to  do,  and  after  the  faid  ration  on  a 
ion  wilfully  fiilfely  malicioufly  and  injurioufly  contrary ^**"^  <^"- 
c  duty  of  his  oflice  and  contrary  to  tl)e  form  of  the  fta-  tjaformam 
&Cr  returned  y.  Myddelton;  whereas  in  truth  ^.  -A/y^- ftatuti,  the 
•  was  not  elcSed  but  the  plaintiff  below  was  duly  eleil-  judgmtat 
and  whereas  7.  Myddelton  ought  not,  but  the  plaintiff  JJltpj^^j^j^^ 
w  ought,    to  have  been  returned.      The  plaimiff  thenmcntinaa 
red  that  after  the  faid  return  fcveral  petitioiis  of  feveral  a'^ionon 
idders  of  the  county,  and  alfo  a  petition  of  the  plaintiff  Jjl^'^y^'^^j^y'* 
If^,  W.  Wynn)y  were  prefented  to  the  Houfe  of  Com-  nic  party 
%f  feverally  complaining  of  an  undue  election  and  re- grieved  may 
;  that  the  Houfe,  having  proceeiled  thereupon,  refolved  J?*  r!^'^V*l 
o\x  fV.  iV,  kVynn  ought  to  have  been  returned,  and  or- even  if  fuch 
d  the  cleric  of  the  crown  to  amend  the  return  by  ftriking  a  judgment 
y.  Myddelton^s  name  and   inf-rting  in  its  ftead  that  of  Sir  JJ'^^*^^'"^^' 
^  ff^ynnj  which   amendment  was  accordingly  made ;  by  the  ru- 
thc  Houfi  alfo  ordered  that  the  farther  hearing  of  the  tutc of  jeo- 
'Cr  of  the  fcveral  petitions  fliould  be  difcharged,  and  thatj^*** 
Vfyddehon  (hould  be  at  liberty  to  petition  the  faid  Houfe  jnay^J^  *^ 
:htng   the  eleiSion  within  fourteen  days  then  next  if  he  maintained 
lid  think   fit,  but  th2it  J.  Myddelton  ^\d  not  within  that  ^ ****^  *^«^- 
t  petition  the  Houfe  touching  the  eleflion  ;  by  reafon  of  ^,^  .  fy^' 
ch  premifes  Sir  fV.  ff^,  ffynn  Was  prevented  taking  hisalaifcirtum 
ill  parliament,  for  feven  month^:,  and  was  put  to  great  ^  member* 

there  be  no 
mination  of  the  Houfe  of  Commons  on  the  right  of  efedlon  Ibr  that  place  — ^vVid.  1 
.  is^.  S.  C. 
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I74S«  6'      "^^^  defendant  pleaded  the  general  ?fflae ;  and  on  die  trill  I 
v^^r-y-^^  die  jury  gave  a  verdid  for  the  plaiiUifF  with  I400{.dainiga| 
Mtdpil-  which  together  with  the  cofts  (being  doubled)  amouotedv 
TON      3214A   The  judgment  was  liGOordinglf  entered  upforlbt 
Wv^Nif     ^^^  *  ^"^  ^^  de^ndant  below  in  nurcj^  &c. 
Bart  iner- 

nr-  A  writ  of  error  was  brought  in  the  Exchequer  Chum^ 

where  (befides  two  particular  errors,  which  wef^•fterwll4 
cured  by  amendments  in  the  King's  Bench,  vid.  2  ftr.  lU;*)    ti 
five  obieSions  were  taken  to  the  record  on  behalf  of  Ai 


Serjt.  for  the  former  and  the  Solicitor-Genera  for  thefatt^ 
and  again  by  Evans  for  the  plaintiff  and  the  Attomef*Gci^ 
ral  for  the  defendant ;  but  after  the  firfl  argoment  thetw 
firft  objections  appear  to  have  been  given  up. 

After  the  Court  of  Exchequer-Chamber  had  taken  MKli  n 
confider  of  the  cafe,  I! 

miUs  Lord  Chief  Juftice  C  A  delivered  h'lS  owoflf 
nion  and  that  of  his  Brethren,  (except  Mr.  J«  A'Ifi 
jtland  who  was  abfent,)  as  follows. 

**  There  are  two  particular  errors  affignedi  befito  ■• 
general  errors,  that  there  was  no  venire  and  no  dittnBg*| 
but  they  being  both  returned  on  the  fecond  certiorari,  «* 
two  errors  are  anfwered,  fo  that  the  cafe  now  comes  bcpM. 
us  only  upon  the  general  errors  affigned. 

And  five  obje£lions  were  taken  by  the  counfd  fct  ■• 
defendant,  the  plaintiff  in  error  \  one  to  the  procefti  <** 
to  the  entering  up  of  the  judgment,  and  twooo  dK>^ 
rits. 


As  to  the  firft  error.  It  is  that  the  venire  ftciai 
is  now  returned  is  de  corpore  comitatus  inftetd  ^^^^ 
neto ;  for  though  the  4th  and  5th  Amn.  c.  16./  6  ^VJ^ 
that  every  venire  facias  for  trial  of  any  iflue  in  anjr  fuj^JJ* 
be  awarded  of  the  body  of  the  county  where  fuch  if  triw* 
yet  there  is  a  provifo  in  this  aft  that  it  (ball  not  extend  ft)J^ 
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M  on  any  penal  ftacute;  that  this  was  an  adion  on  a  174^  6i 
il  ftatutei  and  therefore  plainly  within  the  prov'ifo.     So  v^^^-y^^/ 
a  queftion  hath  been  whiether  this  be  a  penal  ftatute  or  MT»»t&« 
f  But  I  (hall  give  it  another  anfwer,  that  fuppofing  it  a      "^^.^ 
il  ftatute,  yet  it  it  cured  by  ftatute  16  and  17  Car,  2.  ^*  w^h  K 
which  makes  eood  a  Judgment  after  verdid,  though  the   teSiniw 
m  is  wrong  laid.     But  then  it  is  (aid  there  is  the  fame 
of.  provifo  in  the  ftatute  Car.  2.  that  it  (hall  not  extend 
6Uons  on  penal  (hitutes,   fo  that  the  obje£lion  ftill  re<P 
Dt:  but  we  think  this  not  a  penal  ftatute,  but  for  thit 
aofe  Up   be  confidered  as  remedial.      And  we  likewife 
k  that  this  is  cured  by  the  5  Geo.  i*  r.  1 7.  which  enads 
m  judgment  on  a  verdi£t  (hall  be  reverfed  or  ftayed  for 
dffed  either  of  form  or  fubftance ;  and  it  is  ceruin  thai 
muft  be  adefed  either  of  form  or  fubftance,  and  there^ 
within  this  a£l  (« }• 

7he  fecond  objedion  is  to  the  form  of  the  judgment,  and 
next  to  form  and  fubftance.  It  is  objeded  that  the 
pnent  doch  not  conclude  contri  fornuim  ftatuii;  we 
s  confidered  this  both  on  the  fooJng  of  precedents  and 
«afon.  As  to  precedents  they  are  lK>th  ways ;  therefore 
adding  of  thofe  words  could  not  have  vitiated.  But 
queftion  is  whether  it  was  necefTary  to  put  them  in. 
he  fore  in  point  of  reafon,  there  is  no  occafion.  In* 
I  if  the  declaration  had  not  laid  the  offence  to  be  contri 
lam  ftatuti,  the  judgment  muft  be  ill ;  becaufe  it  would 
have  been  an  action  on  the  ftatute,  but  at  common  law; 
efoi«  a  judgment  for  double  damages  would  be  wrong. 
:  defendant  hath  pleaded  not  guilty  as  to  the  whole  charge 
lie  declaration;  therefore  he  hath  faid  that  he  is  not 
ty  of  a  hSt  contra  formam  ftatuti ;  the  iflue  was  on  this 
I  and  the  jury  have  found  him  guilty  of  making  a  falfe 
ini  contra  formam  (htuti ;  the  judgment  hath  purfued 
v€¥didi  and  therefore  we  think  tnis 'objeAion  of  no 
fbt, 

I  Jm  aUb  Mtrritk  ¥.  Tilr  Bunirti  rf  OJklfimt^  Mir,  iiS»  1191  and 
tk  fmtmm  v.  fVtltJUre^  %  Str,  108c.  And  now  all  doubt  00  chb  poinr  it 
99tdhj  the  Aat.  14.  Cm.  1.  c.  ift./  3.  which,  jifter  reciting  the  incoovc* 
eet  aiifins  from. the  proviib  in  the  ftac.  4  Ac  5  jU,  t,  i6.  ena^  that  every 
It  ^ciai  in  any  adioo  o|  informatioh  upon  any^ponal  ftainte  Ihali  b« 
iM«l  tbf  body  of  the  proper  coonty  wherrfnch  int  ai  crMt. 

The 
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1745,6.  The  third  objcdion  is  to  the  judgment,  which  conclidei 
K.^--^-^^  th-jc  ihe  defenddiu  is  in  mipricordia  inftead  of  apiatur;  ii' 
Myddkl-  t Sis  is  an  objudlion  to  the  fubftjnce  as  well  as  to  the  fonni 
■'°/'  Tiic  anfwer  given  to  it  was  that  the  entry  was  right:  bit ' 
w*^K  Bt.  ^^^"  fuppofing  it  wrong,  yet  it  is  cured  by  the  (htntc  rf 
inkrior.  jeofails.  We  are  not  alj  of  us  certain  that  this  judgmotii 
rii^hr,  but  the  greater  part  of  us  think  it  is.  This  is  M 
ailion  on  the  ca?::|  which  is  to  recover  damages  to  thepcif 
grieved,  and  there  the  proper  judgment  is  in  mifericoriti 
and  the  cafes  in  w!iich  it  Ihould  be  by  capiatur  is  where det 
is  a  fine  to  the  King,  as  in  trefpafs,  &c.s  I  oieiotbit.< 
common  law  there  (houid  be  a  capiatur.  But  we  are  iRtf 
opinion '^hat  fuppofip.g  the  judgment  bad,  yer  it  is  cured lif 
the  fi-Uiue  of  j^-ofaiW.  Yet  nutwithftanding  I  flull  do* 
tion  fomc  cafc^  to  Oiew  where  a  capiatur  is  nece&r]i  M 
where  iior,  and  on  which  we  found  our  opinion  thrt  m 
entry  of  the  jud.-;!urnt  is  go^d.  7*he  fir  ft  is  in  lii/.i'' 
222.  pi  II.  where  it  is  faiJ  that  in  a£lion^  of  trefpais  npM 
tlie  c.le  the  cntiy  of  the  jij.lgment  (hall  be  in  mifericotpl 
a:.d  not  qiiod  caiiirit'^r.  'I'he  next  is  an  aflion  on  ike  ■* 
rf  Edw.  6.  for  nor  fettins:  out  tytiies;  ib.  jr^^rc  22J.fi '?• 
So  in  dcht  on  i  and  2  Ph,  and  Mar,  tor  t.  king  loifcri 
diitrcfs  inilead  of  4</.,  bv  which  he  became  liable  toajww* 
tyc.f  5/.;  the  Court  held  that  the  Judgment  ought  to ii«f 
iJilf'.Ticordia.  North  y ,  JVingati^  Cro.  u»r.  559,56a  So* 
Plaivd  118,  130,  where  the  adicn  was  on  the  ft«t2J" 
6.  i'k*  jii  i«;mer.t  wus  in  mifericctdia.     The  cafe  of '^'*J' 


the  party  ;  and  where  there  is  no  fine  to  the  ^fing,  ^J*P 
ment  ihould  not  be  quod  capiatur.  As  10  the  ftat.5«»* 
fp\  and  j\L  f.  12.  which  takes  away  the  capiatur  to  ■ 
aclions  vi  et  armis  \  that  does  not  apply  to  tlic  prtfent  *• 
any  othcrwife  than  as  it  explains  the  rule  laid  ^'^  ^' 
for  that  takes  it  away  in  all  adlions  vi  et  armis,  which  vt^ 
onlvadions  in  which  it  was  ufed,  and  it  fliews  the  ftn"ffj 
the  Legiflature  that  they  thought  in  trefpafs  on  die  dfea** 
ricordid  was  the  proper  entry  (tf). 

(«)  See  alfo  Puinn  y.Stcht,  %  H,  Bl.   Ref.  3115   ffumUt^' ^'^^ 
w.     6  D.&  E.  »55  5   and  Jtnkinfin  r  £jta  qui  taiD  ;  io.«nofi  ^ 


trror 
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^t  another  anf^ver   m»v  be  gWen  co  this  objedion,  that  1745, 6. 
Pppfing  ^his  judgTieat  w/ong,  yet  i(  is  aided  by  the  ftaC.  16    ^.^^-^^^^ 
0  17  Car.  2*  c.  8  ;  only  indeed  there  is  an    exception  of  Mtddvi,. 
Moqi^pn. penal   (Varutes)  therefore  if  this  be  confidered  as      '>'<^n 
iffftion  on  a  penal  ftatute,  ihis  objeilion  is  not  aided.    But    ^^^ 
^  are  all  of  opinion  that  this  ftatute,  which  gives  damages  Bart,  in  £r« 
fhe  party  grieved,  though  they  are  dnuble  damages,  is  a       f^* 
piediji  zStj  bec^ufe  the  damages  are  to  be  confidered  only 
t  afiuisbdion  to  the  party.     And  this  feemed  to  be  thr  opi* 
pii,of  the  Court  of  King's  Bench  in  the  cafe  of  Philips  v. 
wli,  Cmu  Rep,  284,  5,  in  an  adionagainft  a  perfon  for  re- 
wg  ^  deliver  a  pull,  in  which  cafe  a  penalty  of  500/.   is 
rVtn.     \Vc  think  this  is  likewife  cured  by  another  iUtute) 
*kleaft  this  ftaiutc  ferves  to  explain   the  fenfe  of  the  Le- 
Jfatureon  the  ftat.  16  and  17  Car.  2.     This  is  the  4  G^. 
fCm  26.  for  turning  the  law  proceedings  into  EngUjh  ;  for  in 
^  itisenaScd  that  every  ftacute  for  amending  jeofails  (hall 
•tend  to  all  forms  and  all  proceedings  in  courts  of  juftice, 
M/  in  crin{inql  cafesy  when  the  forms  and  proceedings  are 
Sngli/h  i  and  it  concludes  thus  "  And  this  claufe  (hall  be 
pen  and  conftrued  in  the  moft  ample  and  beneficial  manner 
'   the  eafe  and  benefit  of  the  parties,  and  to  prevent  frivo- 
fs.and  vexatious  delays."     So  that  fuppofmg  the  ad,  on 
Uch  this  a£(ion  is  brought,  is  either  penal  or  remedial,  as 
IS  Is  not  a  criminal profecutio^j  the  defedi  is   aided  ;  for  the 
%ion  in  the  (l^t,  4  Gio.  2.  mififl  either  be  confidered  as  an 
■sAing  claufe,  or  as  declaratory  of  (he  fenfe  of  the  Legifla- 
re  on  the  word  ^*  penal"  in  former  (tatutes,  and  that  by  it 
ej  meant  only  criminal  profec^tions.      As  to  thefe  points 
P  ve  all  of  the  fame  opinion. 

^pw  I  come  to  the  fourth  and  (ifih  objedions  on  the  me* 
^  of  the  cafe ;  and  as  to  thefe  we  are  a)l  of  the  fame  opini- 
^  except  niy  Brother  Abnty\  and  he  only  doubts,  for  if 
'  Were  clearly  of  a  different  opinion,  our  opinions  would 
given  feriatim.  And  he  doubts  whether  this  a£lion  is 
^iQUinable ;  for  he  fays  that  this  a£tion  can  be  brought 
V  in  two  inftances;  ift,  When  the  return  is  made  con^ 
^'*y  to  the  laft  determination  of  the  Houfe  of  Commons  of 
^ight  of  ele£lion  for  fuch  place ;  2dly,  Where  any  officer 
ll^Uiiy  falfely  and  malicioufly  makes  a  double  return, 
pcrefore  as  this  is  not  an   a£tion  for    a  double  return, 

nor 
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I745i  ^-  "^^  ^^^  making  a  return  contrary  to  the  laft^dctennii 

the  Houfe  of  CommonS)  he  thinks  it  is  not  maintaiaabk. 

I  will  firft  ftate  the  ad  of  parliament:  and  tbenliriHgiie 
the  opinion  of  my  Brothers  (except  my  Brother  Jbyjai 
Bm.'in"£r*  their  reafoiis  for  it,  in  which  I  entirely  concur  with  dm} 
and  afterwards  fome  further  reafons  of  myowOi  inwliidil 
have  no  authority  to  fay  that  any  of  them  agree  wnkm, 
The  ftat.  7  and  8  If^m.  3.  e.  7.,  which  is  imitled  ^hn  A 
to  prevent  falfe  and  double  returns  of  members  tofanii  ]i 
parliament,'*  enads  and  declares  (fed.  I.)  that  aU  faUe  n- 
turns  wilfully  made  of  any  knight  of  the  fltirci  citii(% 
burgefs,  baron  of  the  cinque  ports,  or  other  member  to  faK 
in  parliament,  are  againft  law,  and  are  thereby  proUhMI 
and  in  cafe  Any  perfon  or  perfons  (hall  return  any  mokf 
to  ferve  in  parliament  for  any  county,  city,  borough,  dofl 
port  or  place,  contrary  to  the  laft  determination  in  the  Hflv 
of  Commons  of  the  right  of  eleAion  in  fuch  county,  oft 
borough,  cinque  port  or  place,  fuch  return  fo  miAe  H 
and  is  thereby  adjudged  to  be  a  falfe  return.  The  ixm 
claufe  enaAs  that  the  j^arty  grieved,  to  wit,  every  |iciW 
who  (hal!  be  duly  eleAed  to  ferve  in  parliament  foranycfltf* 
ty,  city,  borough,  cinque  port  or  place,  hyficbfafij^, 
may  fue  the  officers  and  perfons  making  or  procurincA| 
fame,  and  ihall  recover  double  the  damages  he  (hall  fioba 
by  reafon  thereof,  together  with  his  full  cofts  of  fiiehte 
And,  to  the  end  that  the  law  may  not  be  eluded  by<k<^ 
returns,  it  is  enafted  (by  fefl.  4.)  that  if  any  offof 
lha!l  wilfully  falfcly  and  malicioufly  return  more  perfart 
than  are  required  to  be  chofen  by  die  writ  or  preopt  0 
which  any  choice  is  made,  the  like  remedy  may  be  m 
againll  him  or  them  by  the  party  grieved.  And  then  ik 
fixth  claufe  ena<fh  that  all  anions  grounded  upon  iki' 
(tatute  (hnll  be  brought  withoi  two  years  after  the  cuik  « 
SiHion  arifcs. 

The  fourth  objeAion  is  that  double  damages  are  oeijfff' 

en  in  cafe  of  a  return  made  contrary  to  the  laft  deterninatioB 

of    the    Houfe  of  Commons.     It   is   faid   that  the  v<oiA 

Ju^'h  fc:!je  return  mean  only  fuch  retin-n  as  was  contra^tolK 

Ull  determination  in  parliament:  but  this  may  iccdveferej 
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irers.    But  in  order  to  underftand  the  meanrng  anld  r74S)  ^* 
this  ad,  it  will  be  neceflary  t»  confider  thie  title  and  ^m^^x'^^ 
•le  and  every  part  of  it.    And  to  be  fure  it  appears  Mr Di»kt. 
ti(le  as  well  as  preamble  that  this  ad  was  made  in  or«      "^ <>" 
^e  a  itmedj  for  aU  hVe  and  double  returns.     And    ^VfnT, 
\k^c  word/ucbj  even  confidered  grammatically,  muftBot.  infir* 

0  all  that  went  before,  otherwife  other  words  would      ^^- 
sen  inferted  which  are  not  here.    Befides  it  would  be 

1  to  conftrue  it  otherwife ;  for  fuppofe  an  ad  of  par- 
t  fliall  begin  with  faying,  that  ftealing  ati  lattU  is  felo- 
d  left  any  doubt  (hould  arife  on  the  meaning  of  the 
'  cattle,"  It  fliould  afterwards  fay  that  Jhiep  (hali  be 
red  zscattlij  and  then  enad  that  ^\fuch ftealing  Oiall 
nj  without  benefit  of  clergy,  would  it  not  be  abfurd 
nat  the  ^mxcAfuch  fhould  relate  only  to  ftealing /hop  f 
I  abfurdities  and  injuries  would  follow  from  the  plain- 
iMtftrudion  of  this  ftatute,  and  that  ought  carefully  to 
ided  in  the  conftrudion  of  ads  of  parliament.  If  the 
^  fuch"  did  not  relate  to  all  falfe  returns  wilfully 
a  perfon  could  only  have  a  remedy  for  fuch  returns 
e  made  contrary  to  the  laft  determination  in  parlia* 

whereas  the  remedy  was  intended  to  be  general ;  and 
tit  feldom  happen,  be  the  return  never  fo  talfe  and  ma« 
,  that  it  is  a  return  contrary  to  the  laft  determination 
Houfe  of  Commons.  According  to  that  conftrudion 
ning  officer  who  returned  a  perion  who  had  only  two 
inftead  of  him  who  had  ten,  would  not  be  liable  to 
ion,  if  there  were  no  determination  by  the  Houfe  of 
ions*  But  this  is  certainly  fuch  a  falfe  return  for  which 
\  intended  to  give  a  remedy  \  and  to  determine  other* 
vould  be  to  make  the  remedy  partial  when  th^  ad 
ed  it  fliould  be  general.  Another  circumftance,  which 
that  this  ad  extends  to  all  offences  of  this  nature,  is 
is  to  extend  to  all  counties  &c. :  whereas  the  determi^ 
s  of  the  Houfe  of  Commons,  generally  fpeaking,  are 
dions  for  hrnighs  with  refped  to  the  right  of  voting. 
re  think  an  anfwer  to  this  (4>jedion, 

6  AfUi  objedion  is  that  it  does  not  appear  by  the  de» 
on  that  this  petition  hath  been  determined  in  the  Houfe 
fnmons,   but  may  yet  come  in   ijueftiony   and  firom 

iheqpB 
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X745i  6.  therxe  it  is  argued  ihat  ihe  Courts  o^Jfyimif^er-Hall  ought 
^^'^  mm  not  to  proceed  in  a^ons  of  this  lutii.e,  while  there  is  the 
Mtddvl-  le<ift  poifibiiity  of  the  faipe  queftion  coming  berore  the  Hoiils 
T?^     of  Common^,  becaufe  there  may  be  a  cla&iiig  ia  the  dcterv 
Wymk»   minations,  and  they  arc  the  pro|ier  Judges  of  their <MVnekc« 
Bartin  Er-  tions.     I  muft  admit  that,  if  it  be  neceSary  to  (be  forth  fudi 
rar.       a  previous  detL-rin (nation,    no  fuch  determination  appears  in 
this  declaration,  f^r  it  is  only  fiiii   that  they  determined  the 
return  to  be  wioig,  and  therefore  ordered  the  names  to  be 
altered  \  and  it  is  plain  tha(  this  v\'as  only  a  dcterminaiioa 
that  the  return  was   wrong,   not  that  it  y97c&falfe\  and  it 
might  be  wrong  wiihouc  being   falfe;    as  for  inftaxice,  if  it 
had  been  madj  by  a  wrong  perr3ns  and  by  thf  liberty  given 
to  y,  AlyddcAon  to  appiy  again  within  fourteen  days  it  txiu 
chat  the  merits  never  cam^  in  qu^^filon.     We  cannot  here 
take  notice  of  the  rules  of  the  Houfe  of  Commons  in  pro- 
ceedings of  this  nature,  and  the lefore  cannot  conclude^  be^ 
caufc  y.  A'lyddchsn  i^x^  not  apply  within  the  fourteen  dajs 
eiven  to  him,  that  therefore  he  was  conclud;:-d.     There  an 
four  perfons,  who  mi^ht  bring  thefe   petitions.     i&^  Ths 
voters  f.>f  Sir  JP\  W.  fVynn.     2clly,  Sir  /^.  Jf^.  Wynw  him* 
felf.     3JIy,  The  voters  for  J,  Mydileitoni  4  hly,  J.  MfiitU 
ton  \i\\v.iAi\  and  tve  cannot  judicially  take  noticje,  but  that 
^he  right  of  ckdlion  was  put  off. 

Then  as  it  does  not  appear  by  the  declaration  that  there 
was  a  previous  deteimination  in  the  Huufe  of  Lommons 
the  qucflion  now  is  whether  it  be  necefl'ary  that  there  (hould 
b^  any  fuch  previous  determination.  The  cafes  cited  to  (heiir 
that  it  is  neccflTary  are  mc*(l  of  them  little  to  the  purpofe. 
The  liiil  is  the  cafe  in  Plofwd,  118,  l^liat  was  an  sidioa 
on  the  (lat.  23  //.  6.,  which  is  worded  in  quite  a  differeut 
maniicr  from  the  pivfcnt :  but  if  this  cafe  had  any  weight, 
it  is  raihcT  an  authority  for  our  opinion,  becaufe  no  fuch 
previous  determination  was  there  fet  forth;  and  though  the 
c?fe  was  very  ftrcnuoufly  argued,  this  dbjedllon  was  not 
taken.  The  nvxt  is  AW;/// V.  Stroudy  %  Sid.  168.  buidicie 
noju(lgm:rnt  was  giv.n  by  the  Judges  in  the  Kxchcqucr, 
who  were  al!  aflemblcd  there  for  that  purpofe  ;  and,  as  it  is 
(aid  in  3  Lev,  30.,  it  was  adjourned  into  parliament  propter 
difficultaiem,  and  flept  there  without  any  determinatior.;  b 
that  cafe  is  of  no  authority  one  way  or  the  other.    The  caft 

of 
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imaJiflon  and  Some^  2  Lev,  [I4«  was  ao  aftion  for  a  1745,  6. 
le  returiv  three  of  the  Judges  held  that  it  lay,  and  one  >^0-y^,^ 
ted;  error  was  brought  on  this  in  the  Exchequer- Mtddh. 
nber,  and  that  judgment  was  reverfed  (a).  But  that  i*^" 
in  a^ion  for  a  double  return,  and  not  for  a  falfe  one ;  ^yJl 
:  is  (aid)  it  does  not  aifed  the  pre&nt  cafe,  though  I  Bart,  in  £r- 
own  I  do  not  underftand  thediftin£tion  laid  down  in  that  iv''. 
between  a  falfe  and  double  return  as  to  the  actions  ly- 
n  not  lying  at  comnnon  law«  where  it  is  alleged  (as 
s  in  that  cafe)  that  the  return  was  m^dc/a^efy  andmalU 
y.  However  that  was  an  action  at  common  law,  fo  it 
»wife  refembles  the  prefent  cafe,  l^he  cafe  of  Onflna 
npUyy  3  Lev,  29.  was  an  adion  for  a  double  return,  and 
inded  on  BernadiJIotCs  cafe,  and  it  was  there  holden  that 
Sion  lay  not :  but  that  cale  proves  too  much,  for  it  was 
faid  chat  it  would  be  prefumption  to  meddle  with  eledti* 
cfore  they  had  been  determined  in  parliament.  The 
cafe,  when  it  was  cited  at  the  bar,  daggered  us  all, 
sf  Prideaux  and  Moricey  I  Lutw.  82  to  89.  Salk.  502. 
^arrejly[b)  13  and  14.  I  believe  ^very  one  imagined 
ft  when  it  was  cited  that  that  was  an  adion  on  this  fta- 
but  on  looking  into  it* we  find  that  that  was  not  an  aSion 
eftatute,  but  at  common  law  ;  id,  Becaufe  by  the  plead* 
which  are  in  Lutwicbj  it  is  nu  laid  to  be  contra  fqr- 
ftatuti;  2dly,  Becaufe  by  th.'  arguments  it  appears  that 
s  an  aAion  at  common  law ;  and  this  entirely  altered  our 
on  of  the  prefent  cafe.  There  are  things  in  Lord  7r/« 
argument  in  the  Common  Pleas,  and  Lord  Holt's  in 
Cing's  Bench,  ftrong  as  to  this  point.  Lord  Trevcr 
ed  to  give  his  opinion  that  an  adion  for  a  double  retura 
d  not  lie  at  common  law :  but  they  were  all  clearly 
liaioQ  that  there  ought  not  to  be  an  a£tion  at  common 
before  there  had  been  a  determination  in  parliament. 
die  reafon  given  both  by  Lord  Trevor  and  Lord  Holt  is, 
ife  there  might  be  dim^rent  determinations,  and  the 
le  of  Commons  are  the  proper  Judges  of  their  own 
ions.  If  this  were  a  determination  on  the  7  &  8  ff^,  3. 
bjeAion  would  be  great;  but  as  it  is  not^  that  authority 
an  end  at  once;    becaufe  it  is  certain  that  an  a<S  of  par* 

And  that  judgment  of  reverfid  was  afcerwardi  affinned  in  the  Hoafe  o£ 
.    Vid.  I  Lutvt.  S9. 
7  AUd.  13. 

liamen^ 
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1745,  6.  I  lament  may  give  the  Courts  at  X^^m/jj/f/ra  jurifdidionia 

v^^-y-^%^  cafes  of  this  nature,  though  they  had   none  at  common  hwi 

Mtpdel-  bccaufe  the  Houfe  of  Commons  is  party  to  every  aft  ul 

'^'^^       therefore  is  bound  bjr  it.     But  we  think  the  argument  ode 

>  TKN,    "^"  ^^  ^Y  the  Judges  in  that  cafe  makes  againft  this  ohjefiiai 

Fart,  in  tr-  ill  the  prefent.     it  was  there  objededthat  an  inconvenicsc 

lor.      would  anfe,  as  there  might  be  a  clafliing  of  determinatioai: 

the  anfwer  wa^  where  an  ad  of  parliament  gives  a  iurifliCi 

tion,  we  may  exercifc  it  in  all  cafes.     This  Slews  thatlhf 

did  not  confider  this  on  the   afi  of   parliament;  forifthf 

had,  this  objeAion  would  not  have  held  at  all.    I  havelne 

a  report  of  the  determination  of  the  Houfe  of  Commomii 

the  cafe  of  4/^y  ^^^  JVhite^  which  fays  that  the  Houfe  rf 

Commons  have  a  right  to  determine  their  own  eledions,  Q- 

ccpt  in  cafes  particularly    provided  for  by  ad  of  priii' 

ment ;  and  it  would  be  great  inconvenience  if  it  were  odicr* 

wife. 

On  this  point  I  give  no  opinion  of  the  reft  ofthejudjpi 
but  fpeak  this  as  my  own  opinion  only ;  though  it  has  nenr 
yet  been  determined,  I  (hould  have  no  doubt  but  this  ifiioi 
would  lie  at  common  law ;  and  it  would  be  a  refleAioo  ci 
the  law  to  fay  it  would  not,  becaufe  here  is  certainly  dno* 
num  cum  injurii,  which  by  the  policy  of  the  common  1st 
ought  to  have  fome  remedy  [a).  But  the  conftnidion  coo* 
tended  for  by  the  plaintiff  in  error  would  overturn  this  wMe 
ad  of  parliament,  as  it  would  deprive  the  party  even  of  lav« 
ing  an  adionon  this  ftatute;  for  the  aSion  muftbebnxigk 
within  two  years  after  fuch  falfe  or  double  return  made;  in 
therefore  if  this  adion  is  not  to  be  brought  until  the  milter 
is  determined  in  parliament,  they  might  keep  the  petition  fc 
long  depending,  that  the  time  for  bringing  the  adion  woul' 
be  expired,  and  then  the  party  would  be  without  reffldf« 
With  regard  to  the  cafe  of  Pridiaux  v.  Morice^  which  •• 
much  relied  upon:  I  cannot  (fpeaking  for  myielfonlf) 
hear  itmeniioned,  without  entering  my  proteft  againft  ihtf 
part  of  the  determination,  which  fays  that  the  detennia>- 
nations  of  the  Houfe  of  Commons  (hall  be  final  andcoo- 
clufive  on   the  Courts   of  JVeftminfter^ HalL     ift,  Bctt* 

(rf)  Vid  jiMy  V.  /n;/#,  %  hi.  Rtjm.  93S ;  P'/^  V.  Fnm^9  1  A^^ 
51.  Ice.  I  aiid  ff^iHMpte  V.  GrunkanK^  fup.  577. 
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method  of  trial  there  is  different  from  that  xaJVeJlfninftir"  I745»  6. 
Ef;   had  they  the   f^ime  authority  -to  inquire  into  thofe  s.^^-y-^^/ 
g^  that  we  have,  I  (hould  be  content.     Next  they  doMTODit.* 
make  their  determination   on^  oath,    whereas  we  are      '^^\ 
rn  to  determine  according  to  right;    they  cannot  try   ^^^ 
}uriess   nor  can  they  examine  the  witnefles  on  oath  Bart,  in  Er- 


ror. 


U  Co  the  objefHon  of  clalhing  in  jurifdifi'ions ;  that  does 

hold,    unlefs   their  determinations   were  in  idem.     In^ 

d  would  an  affize  or  ejectment  lie  for  a  feat  in  the  Houfe 

Commons,    and  were  we   to  determine    one  way  and 

f    another,   there  might  be  faid   to  be  a  cUfhing ;    but 

e  we  determine  on  that  which  they  cannot ;  for  though 

jf  may  determine    as    to  the  right  of  fitting  there,  yet 

are  the  only  perfons  who  can  give   damages.     I  ihall 

one  common  inftance  \  fuppofe  an  aSion  of  trefpafs  and 

ult  is  brought  and  an   indiAment  for    the   fame  aflault 

brought   in  another  court ;    in  one   the   defendant  may 

found    guilty,    in    the   other    he  may    be    acquitted; 

['  it     is   poffiblc]   that   he    may  be    found    guilty    and 

[uitted  before  the  fame  Judge  for  the   fame  offence,  as 

ere  the  iame  Judge  of  Nifi  rrius  fits  at  both  bars ;  and 

there  would  be  no  clafliing  in  thefe  determinations,  for 

determines  on  different  evidence;  in  one  cafe  the  party 

ifelf  may  give  evidence,  in  the  other  not.     So  it  may  be 

caies  of  wills,  where  lands  and  perfonal  eftate  are  difpof- 

of  by  the  fame  will,  and  the  party  goes  into  the  Ecclefi- 

ical  Court  to  eftablifli  the  will  as  to  the  latter,  and  comes 

0  the  Courts  of  law  to  eftablKh  it  as  the  former,  and  the 
sftion  in  both  Courts  is,  whether  the  teftator  were  com- 
(  or  not ;  the  Ecdeflaftical  court  may  hold  it  good  as  to 
\  peribnal  eftate,  and  thefe  Courts  hold  it  bad  as  to  the  rea!, 

1  yet  there  would  be  no  cla(hing  of  jurifdid^ion,  becaufe*- 
I  determination  would  not  be  ad  idem,  and  there  no  doubt 
lU  arife  which  judgment  to  execute.      Another  reafon 
J  the  Courts  of  Weflminfiir  Ihould  not  be  concluded  is, 

«)  But  a  trtbunal  has  been  fince  conftitutcd  for  the  dcterminaclon  of  con- 
ed dedkmi  by  a  Cele^  committee  of  the  Houfe  of  Commons,  who  are 
nlelvet  iWorn  to  deterroine  according  to  the  evidence,  and  who  have  the 
nfoficodiog  for  and  examining  witnefles  on  oath.  Vid.  Aat.  lo.  6"m.  3. 
6 ;  and  11  Gm.  3.  c.  41.,  both  made  perpetual  by  14  Gn.  1. 1.  1$. }  and 
«amended  by  15  Cm  ].  f.  S4  \  %%  G*»  3.  r.  51  j  31  Cm.  3.  r  i  ;  and  %$ 

w  v '  59* 

that 
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I745f  ^*  ^^^^  '^  ''^  ^"^^  ^^^  '^  determ  I  nation  between  any  two  per» 

\^^^-Y^^^  fons  can  be  conclufive  as  to  a  third  ;  nuw  the  d.  tenikiiuiion 

I1t»dcl-  '^^  ^c  Houfe  of  Commons  is   only  between  the  two  mcm- 

TOH       bers;  here  it  is  between   one  of  the  members  and  the  ihc- 

Y^""^      riff,  who  is  a  third  peHon.     I   fliall  mention  but  one  reafou 

&irt.  in  l:!r. '^^''^'>  ^^i^^i^  IS  that  tne  ^Tc^ttiik   injury  uf  all  might  by  this 

for.       meaiis^o  unpunifhed  i  for  it  m^y  happen,  and  frequently  b*S 

happened,    that  a  man  has  been  fo   iinpoveritbed  by  the  cx« 

piiiccs  of  his  eledlion,  th<it  he  has  not  money  enough  left  to 

biing  his  petition  before  the  Houfc,  and  yet  till  he  Joes  bring 

his  petition  he  will  be  denied  (he  only  means  he  has  of  rtpi^ 

r.ition>  bringing  his  cafe  before  the  Couics  of  lyejlmitifter* 

Iiall  in  order  to  recover  damages.     Thcfe  I  mention  oulyas 

o.y  own  private  reafons. 

But  we  are  all  of  opinion  that  fuppoHng  this  previous  de- 
teimination  in  the  Houfe  of  Commons  not  here  fet  forth aol 
that  it  ought  to  have  been  fet  forth  originally,  yet  it  is  curd 
after  a  veriiidl  {a)\  for  as  the  jury  have  tbund  for  the  plain- 
tiff, we  muft  picfiime  that  proper  evidence  was  given  to  in- 
duce them  to  iind  this  verdi£t,  other  wife  the  Jud^v-s  would 
have  dire&ed  them  otherwife. 

So  the  judgment  muft  be  affirmed.** 

(if)  Vid.  Matmyrdo  v.  Sriri|  j  D,  &  E,  51S.,  andche  cafes  there  nfciTRltQ, 


H.19 Geo  1.  The  Mayor  Bailifls  Burgefles  and  Commonalty  of 
rib^^i«h.      Bk.dford  again  ft  The  fiilhop  of  Lincoln  and 
Williams. 

'[M.  17  Geo.  %•   Rot.  1726,  17279  \J%%t  ty^S'] 

Aqoaretm-  jN  quare  impedit,  the  plaintiffs  in  their  declaration  alleged 

peditmaybe '^  that  they  Were,  and  for  a  long  time  paft  had  been,  fciW 

S'^-rl!!  w^^  the  advowfun  of  the  church  of  Saint  John  the  Baptj/I^^ 

sMSopitaL   C^^  hofpital  cf  Saint  Jdhn  in  Bedford  as  in  grcfs  as  of  fe€ 

and  right,    and  being  fo   feifed  they  prelcnted  to  the  (aid 

church   and  hofpital,    being  vacant,    one  ^.   TuwtrfcjitM 

cleric,  who  upon  the  prefentation  of  the  faid  mayor  bailiffs  bur- 

gcfies  and  commonalty  was  admitted  iaftitutcd  and  iaduA^i 

into 
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►  the  fjme  in  the  time  of  Q^ietrn  Anne\  and  that  the  faid   1745,  6. 

fOrbail.fF*  burgeflts  and  commontihy  being  f>'f*if;J,  the  ^.^^^-jp-^/ 

church  and  hofpital   afterwards  becuiie  vacant  by  the  T..t  Mayor 

th  of  thefaid  y.  Taiuerfey  and  itill  is  vacaht)  &c.  &c  01  btp« 

roio 

flic  Bifliop  in  his  plea  claimed  nothing  in  the  fall  church  rufbM.op 
in  tne   advowfon  thereof,  but  the  adiiiiilion  iiUiuuuoii  ot  Lincoln 
induction  of  parfons  to  the  fame  church,  ice.   auJ  other  *"**  ^'*-* 
igs  which  belong  to  the  ordinary  as  ordinary  of  the  fame    *•'***'•' 
%  and  church. 

Hie  defendant  TViUhms  ptit  in  three  pleas,  ift,  After 
tefting  that  the  mayor,  &c.  were  not  h\(zA  at  the  time 
m  Tiaiwirfey  was  admitted,  &c.  he  admitted  that  Towerfey 
the  prcfentation  of  the  mayor,  &:c.  was  admitted  inflituted 
,  iiidu£led  into  the  faid  church  and  hofpital  in  the  time 
Queen  i/jv;f/,  and  that  after  his  admiilion  lowerjey  \1\q^^ 
I  but  hj  pleaded  that  the  faid  church  and  hofpital  at  the 
e  of  that  admiflion  and  from  time  immemorial  had  been9 

ftill    were,  a  lay   fee   and  eftate  and  not  prcf.ntative. 

dien  alleged  that  before  Towerfef%  admiilion  and  before 
(aid  mayor,  &c.  had  or  claimed  any  thing  in  the  church 
lofpital  King  Henry  the  Eii^hth  was  feifed  in  his  d*mefne 
if  fee  of  and  in  the  faid  hofpital,  to  which  the  faid  (*hu  ch 
I  was  and  from   time  then  immemorial  had  biCn  and  ftill 

appurten.int9  in  right  of  his  ciown;  that  on  his  leath 
faid  hofpital,  to  which,  ic<\  d.fcen^ied  to  King  Edward 
Sixth,  and  on  his  death  to  V^i.vn  Mary^  and  on  her  <!.  atil 
^een  Eli%ahethy  who  on  ih  -  20t.i  1 1  July  \\\  the  i8th 
•'of  her  reign  by  letters  pat.  nt  j/ninred  1 1"  faid  hofpitaf, 
avhich,  &c.  by  the  n  mie  of  Saint  John^s  Hofpital  and  all 

lands  tenements  rents  fervice^i  and  hcrediiarTKnts  wh^t* 
'tf  with  their  appurtenances  to  the  faid  hofpital  belong* 
or  appertaining  to  y.  Farnham  in  fee*  The  defendant 
ait  plea  then  deduced  a  regular  title  fo  the  fud  hofprtal, 
phicb,  &c.  from  y.  Farnham  to  G.  ff^iliiams  the  d.  ti^n-^ 
t^9  father  in  fee  in  1678;  ana  then  fct  tonh  tna  t'lc  fiid 
Williams  being  fo  fcded  the  faid  may(«r,  &«  •  on  the  I4rri 
«f  Aprils  13  y/iv.  unjuftly  and  wivhotit  any  judgment 
ifed^efaidG.  IVilliams  i\\eveii\\  whereby  the  fuid  mayor, 

were  feifed  of  the  faid  hofpital  to  which,  &c.  with  the 
aHenaoccs  by  that  dideifin,  and  benig   fo  feifed  thereof 

Rr  by 


6io 
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1^45,6.  by  that  dilleifin  diejr  pre 
\.0~f~^^  Eud  church  and  hiifpiul,  i 
TIw  Miyor  Uti  ve,  who  oti  the  prerent 
•e.ofBiD- admitted  inftituted  and  ind 
""j  and  hofpital  prerentative ;  t 
Thr  BUhop  feifed  of  the  Taid  hofpital, 
crfLiHcoiN  the  faid  G.  ff^Uiam,  the 

which,  tec.  with  the  app' 
in  hit  demcfne  as  of  fee  as 
being  (b  thereof  feifed  he 
aftetwards  on  the  ift  of  yi 
ellatc  of  and  in  the  faid  h 
purtenances,  upon  whofc  A 
with  the  appurtenances  di 
and  heir,  whereupon  the  c 
pitai  to  which,  &c.  with  tl 
it  feifed  therecrf'  ia  his  demc 

The  fecond  plea  was  pre 
out,  except  that  it  fpoke 
every  exprclBon  relating  i 

In  the  lafl  plea  the  delent 
or,  &c.  at  the  time  of  the  i 
of  J.  Towrrfiy  into  tbt  fa 
about  the  hofpital)  were  i 
faid  church,  &c.  pleaded  tl 
tmmemorial  had  been  an 
that  before  and  at  die  ti 
defendant  was  feifed  of  ai 
the  laid  church  as  in  fee 
defendant  had,  being  fo  fe 
of  the  faid  church  frofn  ti 
church  beeame  vacant  h« 
«u|;hi  to  give  the  did  chun 
clerk  for  the  tenn  of  his  1 
being  then  vacant  it  bclonj 
Mid  coaler  the  lame  &c. 

In  anfwer  to  the  hilhop 
tbe  church  or  advowfun  bi 
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tt%i  faid  nothing  rn  particular   concemtng  the  hofpital,  the  1745,$. 
piaimiffs  prayed  judgment  and  a  writ  to   the  bilhop)  &c. ;  si^-)p^# 
fepon  whkh  it  was  adjudged  that  the  plaintiffs  (hould  recover  The  Mayor 
iieir  prefcntation  to  thefaid  church  and  h<>fpital  againft  the*c.ofB«^. 
ti^iopy  &c ;  with  a  ftay  of  execution  until  the  pleas  between     J^^ 
Pbeocher  panies  were  determined.  The  B»top 

To  the  firft  of  the  other  defendant's  (frtUiams*s)  pleas  the  ^^^l' 
■Wftttflfs  replied  that  at  the  time  of  the  admidion  inftitution 
md  indudton  of  Towirfiy  into  the  faid  church  and  hofpital 
i|e  fame  church  and  hofpital  were  and  flill  are  preftntative 
Bnd  not  a  lay  fee  and'cftate,  as  in  the  plea  is  alleged*  To 
dhe  fecond  plea  that  the  faid  hofpital  at  the  time  of  that  ad- 
■liffion,  &c.  was  prefentative  and  not  a  lay  fee.  And  to 
ijhe  ihird  plea  that  the  church  at  the  time  of  Tnuorfef^  ad- 
btffion  was  and  ftill  is  a  church  prefentative  and  not  a  chiircb 
lonative. 

T\>  thef(?  replications  the  defendants  demurred  generally. 

After  three  ars^uments  at  the  bar,  on  IVicbtefilay^  February 
I  ft,  1743,  jlfril28thj  1744,  and  Ju^day^  Novembir   13th, 

I744» 

'  Vbi  Court  on  this  day  gave 

Judgment  (^7)  for  the  plaintiift. 

^  j(«)  The  grounds  and  reafons  of  this  judgment  do  not  appear  in  the  Lord 
^in  Jiiftice*t  note  books  mt  papers  1  hut  the  foUowing  account  is  ^kcn  Iram 
Vr.  J.  jiiMf^*%  note  book. 

^  After  many  arguments  at  the  bar»  iith  of  Feimarj  1745  the  plaintiffi 
MJiidgment. 

.  Tir  CMtrt  re(blvtd  that  the  obje£^ion«  that  no  quare  impedit  will  tSl^  for  a 
jillnfch  and  bof  ital,  becaufe  the  one  is  ecclefiallical  and  tlie  other  temporal,  is 
ii^iigtdion  of  vm  weight«  and  the  faying  in  Ld-  Rafm.  199  i%  a  didum  oniy. 
^^tCbOfTf  and  Ticaraiee  are  of  a  dtfferenc  nature.  But  in  this  declaration  it  ap« 
JMkn  that  the  church  and  hofpital  are  one  and  rhe  fame  thiiig.  And  Ri/t* 
^bitr.  506.  ^'  is  a  good  precedent,  in  C».  Lk,  341.  kfgifler  31  (a),  ftat 
IT  %,  (•  5  /•4  Fffflk  N,  B,  34  (£)f  aregrcai  authorities  that  a  quare  im- 
yodaC  will  He  for  an  hofpital,  and  that  it  may  he  pr^fcntible.  And  for  theib 
mlbna  the  Court  held  the  declaration  in  the  cafe  at  bar  to  be  good. 

As  to  the  ftoas  of  the  defendants,  they  are  bad.  In  a  quare  impedit  it  it 
agcrlTirj  fan  Ihi^ilaintifr  to  allege  one  prefentation  in  bimfelf  or  thofe  under 
«l|ORi  he  4lMi.  A  feifin  and  a  prcientation  are  neccflary,  which  are  (he 
flifiifki£r's  pufefBon ;  and  it  is  equally  neceflkry  for  the  defendants  to  traveric 
QbrW  thg^    i^  in  tbefe  pleas  the  defendants  have  confisfled  the  prefeniiu 

Rr  a  tioo» 
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f  745^  6*  wtiooy  wA  writtfottTcJ  cq  aToid  it  but.  not  tnimftdf  far  a  p 

^Tt^  Dom^wft  I  brfldM  the  pfcit  hive ieMuratcd  tbe  charch  froai 

^^  •  wUch  are  one  entire  (hiogi  and  ore  plea  cannot  be  taken  in  a  1 

.T|ie  Mayor  The  pleaa  areallb  ddedbe,  bccanfttliedefiBidant /rUGMvhaif 

^  of  Br p- teiBtiaa  or  tkk  «tfaer  in  hioiW  or  tbofe  uiMlcr  iitwrn  IM  d^^ 

r^f  B  The  Co«rt  inclined  to  think  that  the  lepticBt  ons  eveie  gooda 

^pw^     the  thitep?«u}  but  they  fiwnded  their  judgment  on  the  vuidhf 

TheKihop  tiff'a  declaration  and  the  delieat  in  the  deimdant^  tluce  pkaa 

of  UmCOLN  ttf  J. 

and  Wit,.        ''    . 

LlAMt. 

^^92^*' Thomas  Davxes  oq  the  Demlfe  of  Joi|H 
Aphiaii]^      againft  William  Hamlin,  an  m&Qt, 
Guaitliag^,  and  others  his  Tenants. 

^  ^^^".5  •<  tT  came  before  the  Court  upon  s  cafe  refan 
^  (Titaurh:     '^  Bro^r  Burmtt  at  the  fij^jr  affixes  bdd  at 

ter)  devifed  the  lOth  of  Augu/I  1745. 

lands  to  a 

W^lch'ts  fyimm  HamHn,  being  feifed  in  fbe  of  the  on 
wife  was  Gueftion,  by  his  .will  dat^  the  24th  of  jfyril  1662 
then  enfienty  diem  In  the  foliowinftwords;  **I  give  niv  fred 
L'1|>A.  'y>"S.<n  ^  r»ri<h  of  >^dAf;^  and  ff^ffl  Oitbfyil 
ma/tt  then'  premifcs  in  quefTion)  unto  the  ifltie  of  my  wife  1 
the  lands  now  tfavailcth  withaL  in  cafe  it  be  a  man  chiM:  i 
dwIScd^b!^  happen  to  be  a  woman  child^  theamy  will  is  thai  % 
tween  B.  *  equally  divided  iietween  my  daughter  EUzaktb  ami 
and  that  fc  child  which  my  wife  now  travaileth  withal ;  and  if 
ifthV  bwh  *'*PP^"  **^  "^7  *'*"g^^^*'  EtiMbetb  (hall  di^  wilho 
died  without  ^^"  ^^  ^^^^^  ^^  ^1  ^^^^  ^^W  travailjctfi  widufl  nil 
ifTue,  then  enjoy  the  faid  land :  but  if  it  ihall  happen  that  tber 
toCinfee  «nthout  iffue,  then  my  will   is   that  7ibMMy  ani 

^afte'r.  y«^  fons  of  my  brother  John  Tuft,  **U  '»^. 
yrardsbom,  parcel  of  land  to  them  and  their  heirs  for  erer.*^^  ' 
and  was  a  vifor  died  a  few  days  afterwards  leaving  his  wife 
SSlr.;'roS.^«,wa»  brought  to  bed;  of  .  foq  in  ^ijr  i!^ 
a  fec»  either  frilhamy  find  who  was  his  only  fon  apd  heir  u w 
hythewiu    entered,  and  being  feifed  and  poflcfled  of  thepra 

£nL^"  ^''^'^  ^^""  '^*  levied  a  fine  (ur  conu^nce  ||e  ♦• 
ceo,  &c.  to  the  ufe  of  himfelf  and  his  heirs;  aodbf 
dated  the  17th  of  Juguft  ij^h  duly  executed,  der 
premifes  to  the  defendant  fFtUiam  Humiim  and  hii  U 
^ied  without  ifliie  in  the  month  of  DnimAir  IJ^^iM 


MLIM . 
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ffion   of  the  premifes  from    his  birth    until    die    1746. 

his   deaths    and    upon    his    death     the    dcfen- ^^^-y-^^ 
his  devifee,  entered  on  the  premifes  and  hath  been    Datiis 
Bon   cfver  fince.     Elizabeth  the 'lifter  died  without  dcm.  Tiri* 
)e  life-time  of  her  brother.     Thomas  Tuify  died  in  the      ^T - 
if  his  brother  Ifllliami  and  aftertvards  ff^lliam  died  HliTtii 
iflue  in  the  lifetime  of   JVilliam  Hamlin  the  fon, 
John^   the   leflbr,    his  fon  and  heir,  Who  after  the 
If^iUiam  Hamlin  the   fon  on  the  25th  of  April 
de  an  adual  entry  on  the  prenrvtf:^  in  order  to  avoid 
and  made  a  demife  of  the  premifes  to  the  plaintifiv. 

ueftions  refer ved  were. 

I'hcrher   JVilliam  Hamlin  the  fon  were  feifed  of  an 

fce-fimple  in  the  premifes. 

If  he  took  a  kfs  eftate,  whether    the  fine  above 

d   difcontinued   the   remainder  limited  to    Themat 

iam  Tully^  and  took   away    the  entry  of  the  leflbr 

laintifF. 

the  firft  queftion  (<?),  I,  my  Brother  Almey^  and 
ler  Burnetty  (abfent  Mr.  J.  Fortefcue  AJ)  were  all. 
f  opinion  that  JVilliam  Hamlifi  the  fon  was  feifed 
tate  in  fee-fimple.  For  the  devife  over  to  the  font 
am  Tully  was  only  in  cafe  [h)  the  ilVue  of  his  wifi^^ 
le  then  travailed  with,  was  a  woman  child :  if  it 
male  child,  as  it  was,  the  devife  to  Elizateib  his 
and  the  devife  over  to  the  fons  of  his  brother  never 
ce  at  all.  It  was  therefore  quite  immaterial  what 
Uliam  the  fon  took  by  the  will,  whether  an  eftate 
in  tail,  or  in  fee-fimple,  becaufe  as  foon  as  he  was 
latever  eftate  did  not  pafs  to  him  by  the  will  defcend* 
1  as  heir  at  law  to  his  father,  as  being  an  intereft 
:d  of. 

h  (o  clear  upon  the  face  of  the  will  that  there  was 
on  to  cite  any  cafes  at  all,  or  to  take  notice  of  any 
which  were  cited.  And  this  being  fo  clearly  with 
dants,  there  was  no  occafion  to  give  any  opinion 
cond  point  referved." 

cafe  was  argned  by  ffynm  Serjt.  for  the  plaintiff  and  Primi  Ring*! 

«  defendants. 

Re*  V.  fFickftt,  Hil,  15  C  a.  fup.  303. 

Sir 


t 
'< 
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1746. 

^"^^^^"^^  Sir  P.  T.  Chetwooe,  Bart,   againft  J.  Crew,  J. 

\i?iS^jT  Ki DD,  and  G.  Staunelev, 

liuy  to. 

[HiL  16  Geo.  s.   &oL  149  ] 

A  Court  tN  replevin  for  taking  the  plaintiflF's  (addle  m  a  place  caU 
*>»«>n  amr  1  \^^  x}^c  SuWc  at  O^kky  in  the  county  of  Stcfiri^  the 
^witbout'  defrndant  Crtw  avowed,  and  the  other  two  defendants  ac- 
cwo  tree-  knowledged,  the  caking  as  a  diftrefs  for  not  doing  fiiit  at 
hold  tenants  ^^  defendant  Crew*s  C^urt  in  five  diflferent  avowries. 


ofthema- 


— Sochfrvc-  In  the  avowry  it  was  ftatcd  that  the  plantiflF  was  (ei(cd  ef 
hold  tenant!  an  ancient  mtfluage  with  the  appurtenances  in  OakUy^  whcie- 
onc^  at  ^  ^^  P'^'^  '"^  which,  &c.  is  and  at  the  faid  time  when,  ^c 
this  day.  aM  al(o  time  imnKmorial  was  parcel,  in  his  dcmefne  as  of 
—If  the      f^^  and  held  the  bid  tenements,  &c.  of  the  defendant,  J* 

mv^Zvt  ^^'^^  **  ^^  '^''  "^"^  ^^  Mtukliftm  hj  fealty  and  tte 
of  the  de.  yearly  rent  of  35.  payable  at  the  feafts  of  Saimi  J^n  ihi 
mrfnes  of    B^piifi  and  SoitU  AaaKtin  the  Bifimp  in  the  winter  by  e^«l 


toA^^andT  P^^<*^>^»  ^^  ^^^  ^y  ^^  fcrvice  of  doing  fuit  at  the  Court 
hU  hein  of  the  faid  manor  holdcn  and  to  be  holdeo  from  three  wceta 
and  other  to  three  weeks  within  the  fame  manor,  which  faid  fervioei 
^his^  and  rent  the  defendai.t  Cnw  was  feifed  by  the  hands  of  the 
brin/  to  plaintiff  as  by  the  hands  of  his  very  tenant  to  wit,  of  the  {ul 
bold  a»a£  fealty  and  fuit  of  Court  as  of  fee  and  right  and  of  the  real 
wi*^"'^  aforefaid  in  hi»  demefne  as  of  fee;  and  becaufe  the  Cud  feil 
widru7or  ^  Court  at  a  Court  of  the  defendant  Crmu  of  his  faid  na- 
court,  and  nor  h«ld,  &c.  on  the  13I  of  Sepimthr  1740  was  no|  dooi 
then  'xA* a  mi4  perforrped,  the  deloiidant  Crew  in  his  own  right  ad 
"Sofc  t>^o^  *^^.  ^^^'^  ^"^^  utfv-ndjiMis  as  his  bailiflfe  acknowledged  tk 
tenants a^     taking,  &(\  for  the  (aid  fuit  atthefeid  Court  (b  i4p£we8fll 

frtetenafrstuiiprrformcd,  &C. 
the  court  is 

boHer,  and  The  three  next  avowries  only  differed  from  the  firft  ia 
anv  amcrrc-  refpcd  lo  the  rtnt  ^  n;  rh  fecond  it  was  aUefrcd  that  the  leH 
O^rtT''^^^**  piyablc  yearly  at  Samt  Ahrtm'stbe  BUhfi  inthethiiJ 
confcqaent.  thar  it  was  pa\<.hle  h«if  \e..rly  at  i^-Jay  wad  JJAMmiiX 
lybad.  and  in  the  fouuh  zt  Michaelmas  only.  TTic  fifth  and  lift 
eyowry  alleged  that  the  pMiccI  vi^ere,  &e.  was  parcel  of 
an  ancient  mcfluage  with  the  appuctcnaucea  in  QtdH^  and 

was 
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md  from  time   immemorial  had  been  holden  (among    1746. 
things)  of  the  manor  of  MuckUfton  by  fealty  and  the  >^^x^^ 
e  of  doine  fuit  at  the  Court  of  the  (aid  manor  holden    Chxt- 

>  be  hol&n  from  three  weeks  to  three  weeks  within  "^^^J^^S^ 
aid  manor,  of  which    manor  with  the  appurtenances    J^^ 
efendent  Crew  on  the  ajd  Siptanier  1 740  and  long 

i  was  feifcd  in  his  demefne  as  of  fee;  ana  then  the  de- 
nts avowed  the  taking,  &c.  as  a  diftrels  for  the  (aid  (iitt 
(aid  Court  fo  undone  and  unperformed. 

If  plaintiff,  in  his  firft  plea  in  bar  to  the  firft  avowry^ 
proteiling  that  he  did  not  hold  the  faid  tenements,  ick^ 
9  defendant  Crew^  as  of  his  manor  of  MuckUfton  by 
and  the  yearly  rent,  &c.  and  alfo  by  the  fervice  of 
fuit  at  the  fuppofed  Court  of  the  faid  fuppofed  manor, 
leaded  that  the  defendants  of  their  own  wrong  took  the 
addle,  traverfed  the  holding  of  the  defendant's  [Criuf%) 
t  for  the  fuppofed  manor,  &c.  in  manner  and  form  as  was 
p  defendants  in  the  avowry  and  cognidince'alleged.  adlyt 
teaded  that  the  faid  tenements  with  the  appurteqancef 
pol^  &€•  were  out  of  the  fee  and  lordfliip  of  the  dtfen- 
Qrew.  3dly,  After  protefting  that  the  defend^t  O/w 
never  feifed  of  the  faid  fervices,  &c.  as  alleged,  he 
ed  that  he  held  the  faid  tenements,  &c.  of  the  defend- 
Viw  as  of  his  (aid  manor  by  the  rent  of  1$.  only  paya- 
!very  year  at  the  feaft  of  PentecoA^  traveriing  that  he 
them  of  the  defendant  Cnw  by  fealty  and  the  y^ly 
it  3/.  payable  at  the  feaft^  of  Saint  John  thi  Biipti/l 
'mmt  Martin  the  Bi/hp^  and  alfo  by  the  fervice  of  doing 
It  the  (aid  court,  &c.  4thly,  He  pleaded  that  he  held 
id  tenements,  &c.  of  the  defendant  Crnc;,  &c  by  the 
f  rent  of  is.  payable  at  the  feaft  of  Pintic^^  traverGn^ 
he  defendant  Crew  was  feifed  of  the  (aid  iervice  of  fuit 
urtby  the  hands  of  the  plaintiff  a3  by  the  bands  of  his 
tenant,  in  manner  and  form,  &c. 

>  the  fecond  third  and  fourth  avowries  die  plaintiff  plead- 
Air  feveral  pleas  (imilar  to  thofe  pleaded  to  the  (irft 
ry,  mutatis  mutandis. 

:>  die  fifth  avowry  he  pleaded,    ifl:,  that  the  defendants 
;ir  own  wrong  took  the  faid  Middle,  traverfing  the  hold- 
ing 
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:--*.  «5  r?  ve  D--ff=*iTHH  (C'-fO^s)  Court  modo  &  fcnnli 
ic-  ,  1 1  r,  T-  I  sSsTT  took  &c  of  their  own  wrong,  tram- 
',.--:  :>-  (^  n^nuigc  w:th  the  appurtenances  wncrtt^ 
Xr.  .r  rre  ?  T»f  w*'en  arid  j!fo  f.-a-n  time  immemorud  inl 
T!  I'-i-  :r  rV  1m'  c^nor  by  fraftj  and  che  fervice  of  doing  iiil 
jr  m:  c  «l  -,  &r.  ss  iJbe  defendaots  alleged,  &c. 


•».♦  T""- 


▼  ~. 


'jcs  ar-re  a.^3va?Js  taken  oo  each  of  thefe  pleas. 


t'^-  T^  -r^'  c/ 1^  ca-jff  a:  the  afiizes  at  SOffirdin  IM 

*.  Dtmifm  a  verdid  was  found  oo  bnd 

V  «*n  r*t:  -ggjud  ard  third  iflues  oa  die  firft  avowrieii  fc 

ir^.-*-  m:  iri  arif  f  xirtb  URies  for  the  defendants,  Uj/A 
1?  :  c  -or^it-c  cf  Ar  Ccsirc  on  a  cafe  referred. 

%>i  r»c  rr.  *i  iC»r,  n  the  frcond  avowry,  for  diepUnoC 

C      "^  •*  CTc  .tfci;  \vr  The  defendants  generallj. 

Or  ^  T.^  s&i  f^«^iii  iffues  far  the  defoKLnts,  fubjcAv 

;^ir  :nc  fc-nl  dEar  oo  tbe  third  iTOwry,  for  the  ddfr 

».>art!i  lEues  for  die  deiendants,  fubjcfiv 


O  ■  ^^  C-maf  X,e  on  the  fourth  avowry,  for  tbr  drfai* 

Oi  -"^  -?  •■  ixt^  7urn:iffl 

v?!:    r?«  £  i  A3f  racrth  for  the  defendant*,  (vkjcA  « 

v>'  >xr  rSr  rjK?  oa  tSe  Uft  avowry  for  the  ickaiMt  V 
Ti':^j^  »  «x-i:r.  At^  if  die  Coan  Iboold  be  rf  opini*  I* 
t^c:  J-iC^-T-^.c  &cc:li  Kf  earwec  for  the  pliimiff,  then  if  V^ 
^*r-«  vn  TC  r.\.  sur.«^  lor  •^i'n  and  4OJ.  cofts :  but  i^  ri«f  ■'■ 
:&»,Ai='-"  >c  c»"  Ci-i  -.t.t  tiar  jjdjjment  1  ujiht  to  be  entrrf  «  1^ 
i.: «  .•f  rrif  1  .-"•-Srs  rcc  ir<  dcfendanti^  then  tbcy  fouiiddir  y^ 
I  *rT  r^T'^^^TS  «c  c*tCs  for  tdenu  P 


1^ 
Id 

A<  ^.*  :H»r    sTir-s,  on  w4>fch  the  cafe  was  rrfcwi  *  1 

CfiN.  i^-«a^  ^  ^  >^^i   thai  the  defendant  J.Cnwlai  I  i 

fa  fft 
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iDy  years  paft  been  and  ftill  was  lord  ofihe  manor  of 
i^tf/i,  of  whom  the  plaintiff  held  the  mefiuage  and  fta- 
lerein  &c.  as  of  his  faid  manor  by  fealty  and  the  year- 
t  of  3x.  payable  at  the  feails  of  the  nativity  of  Saint 
the  Battift  and  Saint  Martin  the  Bijhop  by  equal  porti- 
ind  aifo  by  the  ferviee  of  doing  fuit  at  the  court  of  the 
anorfrom  three  weekt  to  three  weeks;  and  that  before 
lintiff  had  any  eftate  in  the  tenements  in  which  &c.  one 
Cbetwode^  his  anceftor  and  whofe  heir  the  plaintiff  is, 
ne  faid  rent  and  did  fuit  to  the  faid  court  in  perfon. . 
the  plain. iff  became  feifed  of  the  faid  premifes  in  the 
7 33* on  the  death  of  his  late  hihcr  John  Chettwdey  and 
^er  lince  duly  and  regularly  paid  the  faid  yearly  r^nt  of 
the  defendant  6r^u;.  That  S.  Davifon  was  at  the  time 
Iding  the  feveral  courts  he  eafter  mentioned  and  had 
br  many  years  before  another  ancient  freehold  tenant  of 
id  manor  and  owing  fuit  to  the  lord's  faid  court  there, 
the  defendant  Crew^  being  in  I "36  feifed  of  the  faid 
r,  conveyed  part  of  the  dcmefnes  thereof  to  yohn  Cnw 
Mmger  and  his  heirs  to  hold  to  him  as  of  his  faid  manor 
ilty  and  fuit  o^  court,  and  at  the  fame  time  conveyed 
part  of  fuchdeniefnes  to  C  Crtw  and  his  heirs  upon 
me  tenure.  -  Thiit  at  a  court  holden  in  and  for  the  faid 
r  on  the  3!  of  OSfobtr  1737  before  T.  Read  Reward 
*  faid  manor  the  t.tid  j^ohn  Crew  the  younger  and 
itu  appeared  in  peifoii  and  did  their  fuit  and  ferviee 
eehold  tenants  of  the  faid  manor.  That  afterwards 
e  day  mention- din  the  fveral  avowries^  to  wit,  on 
3lof  September  1 740  7.  Read,  the  then  fteward,  held 
cr  court  ni  and  tor  the  faid  manor,  at  which  proclama- 
vas  duly  made  betore  the  tlewa?d  of  the  faid  court^  and 
lid  yohn  Crew  the  young  r  and  Q  Crew  appeared  there 
ifonas  freehold  ten.mts  of  the  faid  manor,  and  did  fuit 
rrvice  ther-  ;  and  they  the  faid  yobn  Crew  the  younger 
Z  6mc;  together  with  divers  other  inhabitants  not  free- 
rs  wrhin  the  faid  manor  were  fworn  upon  the  homage 
:  but  neither  the  plaintiff  or  the  faid  5.  Davijin  zppesLr* 
that  court,  but  made  dctiAult. 

le  jury  having  f  )und  th  t  the  meffuaee  and  premifes  in 
>lcadings  mcuiioiied  were  within  £e  fee  and  lordfliip 

of 
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of  the  defen^nt  &#»;,  and  that  the  plaintiff  and  5.  D^fm 
w<re  tho  only  femaining  ancient  freehold  tenants  of  the  ma- 
nor, it  was  agreed  that  the  defendant  Crew  ImkI  a  right  Id  hold 
a  court-baron  there.    But  the 

Firft  queftion  referved  for  the  eonfideration  of  the  Coiivt  j 
was  whether,  as  no  freeholders  but  J^kn  Crew  die  younger  1 
and  C  Criw  the  n^wly-created  fre^olders  appeared  or  were 
fworn  upon  the  homage  at  the  court  held  on  the  ajd  of  &^ 
t0mbir  1746,  though  notice  was  duly  publilhedand  the  plaio- 
tiff  perfonally  6imi|koned>  that  court  were  or  were  not  IqpU 
ly  holden« 

.  Secondly;  It  not  appearing  that  the  plaintiff  had  ever  ac- 
tually perforaKKl  his  fuit  of  courts  the  next  queftion  arofe  oi 
the  iffues  joined  upon  the  defendant  Crni/'s  feifinof  this  fer- 
vke  by  the  hands  of  the  plaintiff  as  of  his  very  tenant ;  whe- 
tjher  fetfin  of  the  rent  by  his  hands  did  not  amount  to  a  feifia 
of  the  fuit  of  court,  and  if  not,  whether  the  want  of  fuch 
feifin  could  prevent  the  defendants*  having  judgment  on  fuch 
of  the  avowries  whorcin  fetfin  thereof  was  alleged. 

Thirdly ;  If  the  Court  (bouid  be  of  opinion  that  die  de- 
fendant Crtw  were  not  feifed  of  fuch  fervice  by  the  haoJi  of 
the  plaintiff,  and  for  want  thereof  could  not  have  judgment 
en  any  of  thofe  avowries  wherein  fuch  feiiin  was  attegedi 
whether  the  tenure  be  fealty  rent  and  fuit  of  court  as  abbvs 
ftated  were  not  fuffictent  evidence  of  the  tenure  alleged  in 
the  la  ft  avowry  fo  as  to  entitle  the  defendants  to  ju^nent 
thereon,  though  proved  to  be  larger  and  more  exteimve  tbea 
that  alleged  in  the  laft  avowry. 

This  cafe  was  twice  argued ;  the  firft  time  by  B^tilt  Scrjt 
for  the  plaintiff  and  Draper  Seijt.  for  the  defendants  oa  the 
5th  of  February  174.5,  and  again  on  this  day  by  Wjime  Serjti 
for  the  former  and  fViiUs  King's  Serjt.  for  the  latter,  when 

Th$  Qurt  gave 

Judgment  («)  for  the  pkualiC 

(4)  The  reafont  given  by  the  Coart  do  not  eppetr  among  the  papen  cf  tki 
QkW  J«ftiMt  bMthelbllowiAsaccoaRtUteKenfroiii  Mr.  J.  .^wx^  db»^ 

MUpoD 
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6xsK 


n  ffveral  avowries  the  queftions  were 

Hiether  a  tamre  caabe  created  at  this  Jay  ? 

WlKther  a  coiirt-haroD  can  he  holden  by  the  fteward  ? 

Whether  two  fuitorsor  freeholders  at  leaft  are  not  the  neceflary 

'  the  court  ? 

fter  two  argumenti  FKillea  C.  J.,  jfiney  and  Burnett  Juftices*  were 

M  that  no  tenore  caa  be  created  at  this  day  (i).     That  the  ftewar  J 

Cboiit  two  (a)  freeholders  at  leafty  cannot  hoUla  courfc-baroo*    And 

fttitors  (3)  are  the  judges  and  not  the  Aeward." 


1746,  7. 


Mt  t8  Mihtf^^  c.  I.  and  Brad/ksw  t.  tjnafon^  4.D.9  E.  443. 
id.  C0.  Lit,  58.  #;  Br9.  jik».  title  **  Comfrift,**  /»/.  31 ;  and  iS,  thlr 
r,*'  //•  5 ;  a  R»L  Akr.  pL  a  %  Ttiv,  190,  i^ i ;  R,  v.  Sts-vtrtoa  ; 
'.  Lsmt^  ^  D.  &  £.  111.  447.  and  Brrndftaia  v.  Lsnffiany  4  /).  &  £. 
A  amercement  at  a  court-baron  on  a  free  faitor  of  the  manor  muft 
flbercd  by  two  freehold  tenants  of  the  maaor.  BsUmyn  ▼,  Tudge^  % 
i  and  S.  C.  MS.  WiUtt  Ch.  J  which  agrees  with  the  rejwrt  in  I^^m, 
4  additional  fad  that  it  was  dated  negatively  in  the  fpecial  cafe  that 
afifeerocsy  though  they  refided  within  the  mafior»  **  were  not  free- 
laoti  or  free  fuitora  of  the  Caid  manor.*' 

^  4  ^<!^*  ^ 


lEENHow  againji  Ii.si.by  and  Four  Others. 


S  was  an  adion  on  the  cafe.   .The  firft  count  in  the 


Hil.  loG.a. 
Wednefday, 

Feb.  4Ch. 
If,  to  an  ac< 


^rlaratbn  before  dated  that  before  and  on  the  I  ft  oftiononthe 
1743  and  ever  fincc  the  plaimiff  was  poflelled  of  an"^«*^y» 
It  mefluage  and  divers,^.  20O  acres  of  land  with   the^j^-JllJJ^ 
tenancesat  Sandburjiy  in  the  county  of  Birks^  and  by  his  right  ol 
.thereof  had  and  of  right  ought  to  have  right  of  com- co"»"^o"» 
of  paftur^  for  all  his  commonable  cattle  levant  and  ^^m  plead 
ant  in  and  upon  the  faid  mefluage  with  the  appurte- that  he  dug 
9  in  Sandhurft  Common  at  aU  tim««  of  the  year,  except  ^"^c*"^* 
and  from  tne  lOth  o^  June  until  and  upon  the  lOth  oS^^Jnteimm 
yet  that  the  defendants  on  20  acres  of  the  foil  of  the  faid  the  lord,  he 
iQQ  wrongfuUy  cut  and  dug  turves^  X»  wit  100  cart-  fliouid  add 
[>f  turves,  and  carried  them  away,  whereby  the  pl^iotiff^ajj^^if^ 
not  enjoy  his  common  of  pafture  in  fo  large  and  bene-  uftfor  th 
a  mannf  r  as  he  ought  &c.    In  the  fecond  count  the  commoner  ^ 
iflF  claimed  aright  of  turbary  ontbefame  common  i"*ot*th^** 

plaiotifi* 
need  ootfo- 
ply  that  fuf- 
Anient  con»- 
mon  was 
t  ••—In  an  a^on  by  a  commoner  againft  the  lord  for  injuring  his  right  of  common, 
ft  let  forth  his  tide  t  but  in  an  a^on  agtinft  a  ftrao^er  and  wrong-doei-y  he  need 
ate  his  poOeifioo. 


i,  of  an  ancie^it.  meOuage  &c. 

I  the  defendant^  pleaded  the  general  iflue. 


i 
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I74.6«  7.      ^"^  ^^^^  ^^  thcin,  as  to  the  firft  count,  pleaded  Aat  J. 

x,^^^^-^  Jf^ill'tamfon  was  feifed  in  fee  of  the  manor  of  Sandhurfi^  and 

Gkbbn-    ^^^  ^^  defendants  as  his  furvants  and  by  his  command  cot 

■our      and  dug  thefatd  lOO  cart-loads  of  turves  &c.,  as  being  in  his 

mgrni^     feveral  foil  and  freehold,  and  carried  them  away  for  his  ufe, 

UiLSTftc.^  it  was4awful  for  them  to  do.     To  thcfecond  count  thcj 

pleaded  a  fimilar  plea. 

The  plaintifF  new  affigned,  as  to  the  firft  count,  diat  the 
turves  therein  mentioned  were  cut  and  dug  for  f^lc,  and  ar- 
ried  away  and  foM,  and  were  other  lOO  cart-loads  of  tunres 
than  thofe  in  the  firft  fpedal  plea  mentioned  to  be  dug  takes 
and  carried  away  for  the  ufe  of  A.  JFiHunafon  \  ahd  the  like 
as  to  the  fecond  count. 

To  the  whole  of  the  new  affignment  the  defendants  rejoin- 
ed that  j1.  Ifliiiamfon  \ong  before  the  faid  time  when  &&,/ 
on  the  27th  of  O£foberi']^^^  and  before  was  and  ftiil  is  frifd 
in  fee  of  the  manor,  and  that  he  then  gave  and  granted  to 
one  7.  Solmes  in  his  lifetime  licenfe  and  liberty  to  cut  and 
dig  turf  and  peate  for  fale  from  oiF  the  faid  place  called 
Sandhurji  Common^  and  to  take  and  carry  away  the  fame  and 
to  fell  and  difpofe  thereof  for  his  own  uf^  at  his  own  will  and 
pleafure,  to  have  and  to  hold  the  faid  licenfe  and  liberty  unto 
the  faid  7t  Solmes  from  the  feaft  of  Sairit  Michael  then  US 
paft  for  99  years  if  7T  Solmes  fliould  fo  long  live ;  by  virtue 
of  which  licenfe  and  liberty  thefe  four  defendants  during  the 
lifetime  of  T.  Solmes^  Jf.  on  the  ift  of  May  1743,  and  00 
divers  other  days  &c.,  as  fervants  of  7*.  Solmes  and  by  his 
command  cut  and  dug  the  faid  turves  &c.  for  the  purpofe 
/aforefaid,  and  took  and  carried  them  away  and  delivered  them 
to  and  for  the  ufe  of  7.  Solmes^  as  it  was  lawful  for  them  to 
do  &c. 

To  this  rejoinder  there  was  a  general  demurrer,  andjoia* 
der  in  demurrer. 

Belfield  Serjt.  for  the  plaintiff  infifted  that  the  lord  of  die 
manor  could  notjuftlfy  cutting  turves,  foas  to  prejudice  dw 
lights  of  the  commoners,  and  confequently  could  not  eive  a 

bcenie 
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licenfe  to  others  to  do  that  which  he  couldinot  do  himfelf.  1^46,7. 
And  that  the  plaintiff  was  not  obliged  to   reply   that  there  ^^'-f^^m/ 
was  not  fufficie/it  common  left,  becaufe  it  was  the  gift  of  his  Gkbbm* 
aAion,  and  was  already  fct  forth  in  the  declaration.     Smith      ^^"^ 
*w  FevenU,  2  MJ.  6.  uXr4c 

J^aper  Serjt.  for  the  defendants.  Though  the  commoners 
C^n  only  take  turves  for  fuel,  the  lord  may  take  them  for 
fale.  Befides  the  plaintiff  (hould  have  fhewn  his  title  ff^ag* 
^^ff  V.  RidiKy  Com.  Rep,  341.9  the  ai^ion  being  brought 
i^ainft  thofe  who  juAify  under  a  terre-tenant.  It  dearly 
would  have  been  neceflary,  if  the  defendant  were  owner  of 
At  ibil,  Hunt  V.  Geuchj  T.  2.  Geo,  2.  B.  Q  RjL  5969  and 
this  is  the  fame  thing  (a) ;  whereas  the  plaintiff  relies  mere- 
ly on  his  poffeffion. 

fFilUs  Lord  Chief  Juft ice  was  of  opinion  that  the  defendants 
Ihould  have  averred  that  there  was  fufScient  common  left  for 
the  plaintiff;  and  that  the  plaintiff  was  not  obliged  to  reply 
itf  as  it  was  already  alleged  in  the  declaration.  As  to  the 
objedion  that  the  plaintiff  ought  ro  have  fet  forth  his  titley 
which  it  was  infifted  he  ought  to  have  done  againft  a  terre- 
tenant,  his  Lordfhip  gave  no  opinion  upon  that  point,  be- 
catufe  the  defendants  only  claimed  under  a  licenfe,  which 
having  exceeded  they  muft  be  confidered  as  wrong-doers  aiid 
grangers, 

The  three  other  Judges  were  of  the  fame  opinion;  ^«r- 
$utt  J.  a4ding  that,  admitting  Serjt.  Draper's  rule  that  the 
tide  muft  be  fet  forth  in  an  a£lion  againil  the  owner  of  the 
|bil,  the  defendants  in  this  cafe  muft  be  confidered  as  wrong- 
doers (t). 

Judgment  for  the  plaintiff*  (c)m 

{a)  But  ree  i  BamarJ,  43). 

(^)  That,  as  againil  a  wrong-doer,  it  is  fufficient  to  decbre  on  poITeiBon ; 
fee  Sirt  V.  Siredf^  ii  Mod,  97  ;  C^mi.  370 ;  and  SUn.  611 « 

(0  The  caufe  was  afterwards  tried  upon  the  general  UTae,  and  after  a  Jong 
bearing  the  plaintiff  was  nonfuited.  This  gave  rile  to  the  question  in  Bamn 
136.  refpcdint;  the  cods.  In  Bamet  138.  it  is  faid  that  there  was  a  difference 
pf  opinion  among  the  Judges  refpeding  that  determination  :  in  Mr.  |.  Akatf% 
|4S.'it  appears  tluit  the  wliole  Coort  of  King's  Bench  and  one  of  the  Baroos 
f)r0re  agaii^  thaf  dccifion.    Vide  Duktrlrf  v.  P^^o  ^«  ^'  ^ ^'  391* 


Amum 


wironurriCT  [j,  gi  dcr  to  have  a  coiifultatiun,  pleaded  the 

i,i  .J^h«    on  wf^'ch  he  had  iiififted  bdow ;"  ■  «  That 

[urilhJhall  of  Saint  Martin  in  Birmingham  iti  the  cot 

•"'.''■'"""there  is  aiid  trmii  lime  whfrcof  &c.  there 

for  inri  In    ^'''^  ancient  Luftom  ufed  and  approved  of,  i 

rccirdioEtiicmdn  being  a  pjrifhtoncr  inhjb.iant'or  n-fid 

faiJ  nuiri-   j(,g  fjjj  pirifti  of  Sujw  Martin  that  hath  m 

^^^^[,1^'^  wife  or    inarneth  or  raki.th    to  wife  a  wwr 

Ic'iMiiztd  in  or  inhabiting  within  the  faid  parifh  or  witbii 

A.,  ik  lad.  and  prociireth  and  hath  the  faiJ  marriage  fol 

him  and  her  the  fiid  woman   by  virtue  of 

other  church  chapel  or  jildce  and  not  ia   t 

Saint  Martin^  hath  for  all  the  time  afi^rcfdi 

and  ought  to  pjy  to  the  reftor  of  the  redui 

riflj  church  of  Saint  Martin  for  the   time 

five  fhillings  of    lawful  money  of  Great   I 

regard  of   che  f^id  marriage,    as  if  the  fa 

tuslly  had  and  folemnized  in  the  (aid  pArifl: 

Martin." 

To  this  plea  there  w»  s  general  demui 
in  demurrer. 

BtKtU  Serjt.  for  the  plaintiff.  The  cnfte 
reafonable  and  void.  2  Lutw.  1059.  Tb»m^ 
No  tecs  are  due  for  chriflening  or  burying  1 
and  even  then  the  duty  muH  be  perfisrnM 
Dr.  Latictftcr,  SaUt.  322.  And  in  die  C 
mti   v.  S/<m.  2  fJ.  Xatm.  iccS.  ir  wa«  hnl 
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publifhtng  binns ;  and  liccnfes  Were  intrcxiuced  by  the  103d  1746,7. 
^  canon  as  a  difpenfatioa  with  banns.     Soni^e*  fee  was  always  si^^^y^'i^^ 
doe  For  marriage.     TheofHce  of  n^atrimony  dire£ts  that  thekicnARAt 
lifual  fee  (hall  be  laid  down  on  the  book.  ^''"^ 

DOTKT. 

".  y  fyilUs  Lord  Ch.  J.  was  of  opinion  that  the  cuftom  as 
i* ^jAcaded  was  void;  but  fhould  have  doubted  if  it  had  been 
'  {leaded  to  be  due  as  coining  in  lieu  of  the  fee  due  on  publifli* 
I.  ff^  banns  which  are  difpenfed  with  by  licenfe. 

i  ^  Jlhuy  J.  Matrinnony  is  a  facrament,  i  Gihf  431  (a\ 
\.  jfod  therefore  no  fee  ought  to  be  paid  for  it.  .  Liniwood  678. 
;  'AikI  he  referred  to  y/^  v.  Walker ^  LuHu,  1030 ;  Topfall 
r  .?•  Firrers^  Hob.  175;  and  Bourdeauxv,  Dr.  Lancaftir^  xi^it 
^'  Xn  flPl  3d'stimeC^J  lyi.SaU.  332;  and  the  Dean  and  Chap- 
:   .W  of  Exeter's  cafe,  Sali.  434. 


:.  ^ 


JSitmett  J.  and  Birch  J.  of  the  fame  opinion. 

Per  Curiam  Judgment  for  the  plaintifF. 

^    {^  The  wordi  of  the  canon  are^  *'  Firmiter  inhibennus  ne  cuiquam  pro 
9ui|na  pecunH  denegctur  fepultura,  vel  baptifmus,  vel  aliquod  faci'amentum 
%ccieialtk:wn,  vel  etiam  matrimoaiiim  eontrahendiim  impcdiatur.'* 
(^)  It  Mod.  171. 


T.  »i G.  1, 

James  Austin  tf^fi/w/?K.  Whittrep.  junc29ih. 

Every  per- 
fon  has  of 

«  TPRESPASS.     The  plaintiff  declares  that  the  dcfcndam  common 

\    on  the  3d  of  September  174s  at  Cambridge  took  and  Ji^^^/j;;^^ 
-csi^ied  away  nine  cheefes,  one  pair  of  fcales,  one  fcale  beam,  rying  his 
WhA  one  triangle  belonging  to  the  faid  beam,  of  the  plaintiff 's,  8^5  ^  a 
■iralttc  10/.,  and  converted  and  difpofed  diereof  to  bis  owii  ^^'fijj^^ 

Ufe*      Damage  40A  confequem- 

lygoodscan* 

The  defendant  pleads  two  juftifications,  after  having  plead-  JI2^***^. 
^efl  not  guilty,  to  all  the  trefpafs  except  taking  and  carrying  mage  fea-  ' 
tmray  the  cheefes  &c. ;  firft  that  the  town  of  Cambridge  with  fant,  by  Uic 
Ibe  liberties  thereof  at  the  laid  time  when  &c,  was  and  time  JJ^  ^[j^^j 

out  f^ir. 
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I  n^'j^    out  of  mind  hath  been  an  ancient  town  and  borough ;  and  that 

v^~^^/  there  is  and  at  the  faid  time  when  &o.  was  and  ciine  ou;  of 

Austin    n^i^d  hath  been  a  certain  ancient   f^iir  oi  right  hol«:eii  and 

ug^injl     kept  at  Barmufll  and  Sturbrtdge  in  the  faid  couiity  wiuiin  (he 

Whit-     liberties  of  the  faid  town  and  borough  yearK  and  cvciy  jc* 

on  the  feaft  of  Saint  Bartholomew  the  A{K><Ue  and  from  tnenoe 

continually  unt  I  the  14th  day  next  afcci  the  fe;ilt  lif  the  £r- 

altation  of  the  Holy  Crofs  for  the  bjying  and  Ichiiig  of  »/ 

kind  of  goods  and  merchandize*  in  the  lame  fair,  togeUier 

with  all  and  all  manner  of  jurlfdiclions  <turhorit.cscouits  pro* 

fits  of  courts  free  cuftoms  tolls  dockages  pickages  lUugiei 

booths  groundages  advantages    commoditits    profits  taM^ 

ment.%  and  other  liberties  whatfoever  to  the   lame  fair  ho* 

longing,  of  which  faid  fair  and  other  the  premiles  tnereunft 

belongmg  as  afortrfaid  (except  certain    libeitirs  jtiriUidiotf 

&c.  to  the  chancellor  mafter  and  fcholars  of  th<:  uinvtrtiiyof 

Cambridge  in  the  fame  town  of  Cambridge  bclong'ng,  andb) 

them  of  old  time  had  ufcd  and  enjoyed}  and  alfoot  tne  lok 

and  feparate  ufe  of  the  ground  and  foil  of  the  places  at  &rv 

wellznd  Sturbrtdge  where  the  faid  fair  is  and  hath  been  aoJ 

ought  to  be  held  as  aforefaid  for  and  during  all  the  rcfpcciive 

times  of  holding  the  faid  fair  for  pickage  (killa<^e  and  grount 

age  there  and  all  other  ufes  and  purpofes  of  the  faid  fair  tN 

mayor  bailiffs  and  burgefTes  of  the  faid  town  of  CemMp 

at  the  faid  time  when  &c.  and  lon^  before  were  ana  itiiJ  M 

fcifed  in  their  demefne  as  of  fee.      And  the  faid  defeaJatf 

further  faith  that  the   faid  mayor  bail ifts  and  burgvfiesbwiflf 

fo  feifed  of    the   faid    fair  with  the   appurtenances  knd  i 

the  faid  foil   as  before  mentioned  on  the  feaii  of  Saiat  Ber* 

tholomew  the  Apoflle  in  the  year  1745  and  from  thciicc:  coiiCi- 

nually  until  the   14th  day  after   thi:  Exaltation  of  the  li^ 

Crofs  in  the  fame  year  the  faid  fair  of  the  faid  ntayor  tuiiili 

and  burgefTes  was  holden  and  kept  at  Barmvell zvtd  Sturbryf 

aforefaid  within  the  liberties  of  the  faid  town  and  borough  fcr 

the  buying  and   felling  of  any  kind  of  goods  and  merdus- 

dizc-s  in  the  fame'  fair;    and  becaufe  the    faid  checfcs&b 

at  the  faid  time  when  &c.  being   in  and  during  the  time  "1^ 

the  faid  fair  were  wrongfully  put  and  placed  in  and  upM  1^* 

the  ground   and    foil  of  the  faid  mayor  bailiffs  and  bir- 1^: 

fjeflls  called  Sturbridge  Fair^  to  wit,  where  the  faid  fairw^J  p- 
u  held  as  laft  aforefaid  and  within  the  liberties  afgreiaid  inctf^  1^^' 

benif  r  c 
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rihg  the  faid  ground  and  foil,  and  doing  damage  to  the  174.7. 
d  mayor  bailiffs  and  burgcflls  in  the  ufe  of  iheir  faid  foil 
?re,  the  fiiid  K,  tf^hlttred  as  iervaiit  of  the  fa^d  mayor 
ilifFs  and  burgeiTes  and  by  their  command  at  the  faid  time 
len,  &c.  in  and  duriny;  the  time  of  holding  the  faid  fair 
k  and  feifed thi faid  chielesy  i^c,  fo  doing' datnage  therefor 
i  in  the  name  of  a  di/irejs  for  the  faid  damages  fo  done 
d  doing  to  them>  and  can  icd  away  the  fame,  as  it  was 
irful  for  them  to  doy  and  fo  jufiifics  che  doing  it. 

Xo  this  the  plaintlfF  replied  ;  nnd   iri  his  replication  infifted 
It  he  was  a  cheefenionger^  and  thiit  at  the  time  when,  &c. 

brought  the  checfe  into  the  faid  fair  and  put  and  placed 
5  ianie  in  and  upon  the  faid  ground  and  foil  of  the  faid  mayor, 
:•  called  Sturbridge  Fair  in  the  faid  fair  there  fo  held  as 
yreiaid  to  expofe  to  fale  and  to  fell  the  fame  there  in  the 
d  farr,  and  did  then  and  there  expofe  to  fale  the  faid  cheefe 

the  faid  ground  and  foil  in  the  faid  fair  there,  and  tnat 
B  (aid  icali'S)  beam,  and  triangle,  being  the  neceflary 
efifils  and  implements  of  the  faid  trade  and  bulinefs  of 
e  faid  plaintifr  tor  the  weighing  of  the  fuid  cheefe  fo  expofed 
fale  there  when  fold  to  the  bu vers  thereof  were  alfo  then 
d  there  brought  along  with  ihe  iaid  iheefe  for  that  pur- 
»fe  by  the  plaintiff  and  put  and  placed  along  with  the  faid 
eefe  in  and  upon  the  faid  ground  and  foil  of  the  faid  fair 
ere  for  that  purpofe,  as  it  was  lawful  for  him  to  do;  and 
mt  the  defendant  of  his  own  wrong  took  feifed  and  carried 
W9J  the  faid  checfe  fo  expofed  to  fale  in  the  faid  ground 
id  foil  in  the  faid  fair  there,  and  the  faid  pair  of  fcales,  &c. 
len  and  there  in  the  faid  fair  found  ;  and  this  he  is  ready  to 
:rify,  wherefore  he  prays  judgment,  &c. 

The  defendant,  by  his  rejoinder,  confefles  the  faft  to  be 
I  fet  forth  in  the  plaintifPs  replication,  but  infifls  that  the 
aintiff  put  and  placed  the  faid  checfe  upon  the  faid  ground 
id  foil  in  the  faid  fair  there  for  the  purpofe  in  the  faid 
rplication  mentioned  without  the  ltcen&  confent  or  agree- 
ment of  the  faid  mayor,  &c.  for  this  purpofe  had  and  obtaifN 
iy  and  againft  the  will  of  the  faid  mayor,  &c.  therewith 
icumbering  the  faid  ground  and  foil  in  the  faid  fair  there, 
nd  doing  damage  to  the  faid  mayor,  &c.  in  the  ufe  and 
njoymeut  of  the  Uid  foil  there,  as  the  faid  defendant  hath 

S  f  before 
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1747*    ^^^^^  alleged;  and  this  he  is  ready  to  verif/|  wherefore 
he  prays  judgment,  &c. 

To  this  rejoinder  the  plaintiff  demurs  generally,  and  the 
defendant  joins  in  demurrer. 

The  fecond  plea  is  fomething  different  from  the  firft ;  and 
an  iffue  being  joined  upon  an  immaterial  part  of  it,  viz^ 
whether  the  place  where  the  faid  cheefe,  &c  was  put  was 
part  of  the  ground  within  the  fald  fair  commonly  called  the 
Cheefe  Fair,  which  iffue  was  fent  down  to  trial,  and  a 
verdidl  was  found  for  the  plaintiff,  who  affirmed  that  it  was 
on  part  of  the  ground  called  the  Cheefe  Fair,  this  fecond  pks 
is  quite  out  of  the  c^fe. 

But  it  comes  on  now  before  the  Court  upon  the  plaintiPs 
demurrer  to  the  defendant's  rejoinder  on  the  firft  plea. 

And  feveral  objections  {a)  were  taken  to  this  plea  of  di; 
defendant ; 

I  ft,  To  the  form  of  the  plea ; 

adly,  To  the  fubftance. 

Firft,  to  the  form,  ift,  That  the  defendant  had  not  (let 
forth  a  right  to  the  foil  in  the  perfons  under  whom  he  juftifieSi 
but  only  a  right  to  an  eafement  or  privilege  in  the  toil,  and 
therefore  could  not  diftrain  for  damage  done  to  the  foil,  bc^ 
caufe  they  could  not  have  an  aAion  of  trefpafs  (^)  but  only  u 
aflion  on  the  cafe. 

7d\y  That  the  defendant  has  not  (hown  when  their  ri|^ 
commenced,  nor  under  what  title  they  claim  iL 

{a)  ThFf  ctfb  wai  twice  argued ;  the  firft  time  in  the  JBi^/Pcr  term  pvcccfii| 
by  Bcttlt  Scfjt.  for  the  plaintiff  and  Draper  Scr]^  for  the  defendant*  «d  ifiii 
on  thit  day  by  ffywu  Seijt.  for  the  former  and  Prime  KingH  Scrjt.  for  tfo 
Utter. 

(i)  But  at  thofe  under  whom  the  dcfondaot  juftified  were  entitkd  10  At 
fole  and  feparate  iHe  of  the  ground  and  foil  of  the  place  where  the  firirw 
I- olden  during  the  fair,  fti^rtK  they  might  not  have  maintaUned  tr^f^MHuiL 
any  perfon  who  committed  a  XrefpaOi  on  the  ground.  Vid.  a  ku-  jBr.  549. 
H.  fh  i.\  Dytr%%^^y.  ^/.  40.}  f^tij§m  w,  Mmcktti,  3  B«rr.  iti^^i  aod 
£9rt  V.  M00rt,  $  D.Qf  B,  319. 

3dly, 
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Whit. 


y^   That  if  this   were  not  generally  neceflary  where    1747. 
IS  plead  that  they  are  fcifcd  in  fee,  yet  that  it  is  necef-  v«^-"j-;^ 
1   this  particular  cafe,    becaufe  the  right  which  they  .Austin 
on  is  laid  to  be  a  prefcriptive  right,  and  therefore  as     ^g^ 
o  not  fay  that  they  had  it  by  prefcription,  or  time  out 
but  only  fay  that  at   the  time  when,  &c.  and  long 
were  and  ftill  are  fcifed  of  this  right,  they  ought  to 
-th  when  and  by  what  grant  or  tide  fuch  right  was 
[  in  thenii  '' 

e  obje£lion  to  the  plea  in  point  of  fubftance  wa9,  that 
feiidant  having  admitted  that  the  place  where,  &c.  was 
if  the  place  where  the  fair  was  held,  every  one  has  a 
to  Come  there  to  fell  his  goods,  and  confequently  to 
lem  upon  the  ground  in  order  to  expofe  them  to  fale  as 
arily  incident  to  fuch  right ;  and  as  it  admitted  by  the 
rrer  that  the  cheefes  were  put  there  to  be  expofed  to  fale, 
hat  the  pair  of  fcales  and  other  things  were  neceiTary 
reighing  and  felling  the  cheefe  and  put  there  for  that 
»fe,  the  defendant  had  a  right  to  place  them  there, 
x>nfequently   could   not  be  diftrained   as  damage  fea* 


to  the  objedions  to  the  form  of  the  plea.  The  Court 

no  politive  opinion,  but  thought  that  the  defendant 
t  hav&  fet  forth  his  cafe  better  ;  that  he  ought  to  have 
rth  the  title  of  the  mayor,  &c.  more  particularly  as 
claimed  a  prefcriptive  right;  and  that  they  might  have 
n  more  fully  that  they  were  owners  of  the  ground 
bil.  But  we  thought  that  thefe  defeSs  were  aided 
*  by  the  plaintiff  in  his  replication  faying  and  ad- 
ng  that  he  put  and  placed  his  cheefe,  &r.  in  and  upon 
;round  and  foil  of  the  mayor,  &c.  or  by  his  replying 
to  the  defendant's  plea  without  infifting  on  thefe  defeds 
pecial  demurrer,  but  gave  no  pofitive  opinion  w/iether 

would  have  been  fatal  defe6ls  if  he  had  fo  done. 
es,  it  was  infifted  on  by  the  defendant  (which    was  of 

weight)  that  a  perfon  may  diftrain  things  damage 
It  even  though  he  be  not  owner  of  the  foiu  but  has 
an  eafement  or  profit  out  of  it;  and  the  inftance  of 
nmoner  was  mentioned  which  was  certainly  true. 

Sf2  Bu^ 
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1 747*        But  net  being  qukc  agreed  in  our   opinions  in  rc(ped  to 

Sa^^^y-^^/  die  objt'iiloii^  to  the  form  of  the  plea,  wc  gave  no  pofitive 

AatTiw   pinion   Sibom  tt*em,  bein£  all -clearly   of  opinion  that  the 

sgdiij^     plea  wa&  bad  in  fubftaitce  (^ }."— — . 


Whj 


{s)  This  account,  which  appears  to  havo  baen  writtoi  by  the  Chkf  Taftki 
yi  one  of  hit  iiote-booka  after  the  caff  was  dcteimincdy  finifties  abrupoy,  ihi 
fxafont  which  induced  the  Court  to  decide  that  tlie  plea  was  bod  in  (ubftatt 
not  being  adced.  But  it  clearly  appeara  from  a  fhorc  nou  on  the  back  of  h» 
Lordship*!  pap<:r-book»  written  in  court»  tliat  the  grounds  of  decitoiw 
thofe  mentioned  by  Mr.  J.  Ahrty  in  giving  his  opinion.  **  A^y  J.  Tk 
defrndart  in  this  record  palles  overall  caftomary  paymentta  and  p«ts hiiafc 
merely  on  a  right  to  ilidrahs  goods,  as  danage  feafant,  thmt  wen  iefsI^fiMd 
in  the  fair.  Now  1  admit  that  every  thing  that  is  dainagc  fealaot  is  diftiaa^ 
ble :  hut  the  cheeie  was  not  damage  feafimt,  and  therefore  the  diftrefr  iras'i^ 
lawful.  By  the  common  law  no  toll  is  due  for  things  brought  to  tbe  bar  oriA 
ibid,  and  then  the  buyer  is  to  pay  it  t  but  by  a  fpecial  cvilom,  it  is  tnK^  i 
mnc  fliail  pay  for  his  place,  raoulyy  his  ftanding,  though  he  (A  naMt% 
Brc.  Mr,  **  toll,"  fL  a.  $  Sir  7^  Jem.  117.  A  pitching  1/.  for  ewry  hii> 
dred  of  cheefe  expoTed  to  fale  in  a  martcet  Bat  admitdng  that  in  this  ok 
the  plaintiff  cookl  not  pitch  or  ground  his  goods  without  a  reafoniMe  fidh 
fiAior,  it  would  yet  be  againft  the  defendant;  fbrthisis  notadiftRft  Ai 
groundage  i  and  if  it  had,  if  the  fum  had  hern  oertaiD,  it  ought  id  hare^ 
peared  that  the  Court  might  judge  whether  or  not  it  were  a  rcafoniMt  fiia 
That  goods  (1}  brought  to  a  fair  to  be  fold  are  exempted  frooi  diAicAb  ^ 
cales  of  LatincrfUii,  Cro,  Elm.  75.  LiMdnAall  Msrket^  ik  6it,  and  aU 
JiiTfm,  1 5^9.  clearly  prove.  And  i  do  not  know  any  judicial  aotbonty  or  fRl 
ohiier' opinion  againfl  tliem.  It  is  abfurd  to  fay  that  the  goods  were  l^ilf 
placed  there,  and  eo  inAanti  were  doing  danuge.  8  Ci.  146.  (1).  Tir  St 
Car  I  enttri*  czit.  An  hosier  cannot  difMn  my  borfo  danage  feaiaci  fml 
have  a  right  ot  entry. "^-MS.  Akngj  J, 


(1)  But  though  every  perfon  has  of  common  right  a  liberty  of  brii^ivhii 
goctis  to  a  fair  or  market  for  fale,  he  has  no  right  to  ered  fUtb,  or  tokrii| 
tabtei,  there  for  the  purpofe  of  expofing  his  geods  thereon  to  fale :  and  if  fee 
ereA  the  01  e,  o?  bring  the  ^iher,  without  the  confenc  of  the  owHScf  iv 
foil,  iie  fuhjeds  tumfelf  to  an  a^on  of  trdpafs.  TA«  Mspr^  ^t.  ff  Hmti^ 
mmfton  v.  fPard^  X  S.r,  1138,  and  1  H^xlJ.  107 ;  and  Tke  Mtyor^  ^c.tfNv- 
no'uA  V.  Suwif,  a  Bi  Rey.  tii6  — ^ee  the  cafe  of  Tie  CUHt^f  tkt  Tr^j 
TauntoK  Afgrht  v.  Kimttrlty^  1  Bi*  Rtfk  liao« 

(a)  becoodrefolutionthcfc« 
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»747- 
Fuller  qui  tam  againji  Say  Cletk.  '-^nn*/ 

M.  21  O*  S* 

Monday^ 

a  prohibition  tried  at  the  Lent  affizes  at  Thetfird^   in  ''*^^-  *^^- 
Torfolk^  before  Mr.  J.  >#»ipr,  a  fpecial  cafe  was  rcfcrved  Acuftom 
le  opinion  of  the  Court  of  Conmnon  Pleas.  inhiwtaU 

of  a  pari(h 

ftated  that  within  the   parifli  of   Swaffhim  there   isoftheagcof 
from  time  whereof  the  memory  of  man  is  not  to  the  '^(^^^hat- 

i         III  .  «  I       I  I  ■         n        evcrreligi- 

rary  there  h«itn  been  a  certam  ancient  and  laudable  cuitoni  ous  fed) 

and  approved  within  the  fame,  that  is  to  fay,  that  every  fliailpay4d. 

led  man  inhabiting  and   refidins  within  the  fa!d  parifh  J5*I*^  *!."* 

waffbam  with  his  wiL',  fuch  married   man  and  his  wife  jng,  is  good. 

rdively  being  of  the  a^c  of  r6  yfears  or  older,    hath 

and  been  ufed  and  accuftomed  to  pay  and  yet  of  right 

It  to   pay  for  himfelf  and  his  wife  to  the  vicar  of  the 

•age  of  the  parifh  church  of  Swaffham  for  the  time  bc- 

rearly  at  the  feaft  of  Eafter  or  fo  foon  after  as  the  fame 

9een  demanded   four- pence  as  for  and  in  the  name  of 

er  offerings.     That  at   Softer    1745   and   long   before 

tr  and  his  wife  inhabited  and  reiided  within  the  parifh 

waffhamy  and  were  refjHjilively  of  the  age  of  16.     That 

>lainiilF  and  his  wife  were  fakers ;  and  tha^  neither  of 

1  ever  went  to  the  church  of  Swaffham^   or  ever  rc^ 

:d   the  facrament  or  communion  w  th  or  from  the  de« 

ant>i  the  vicar  of  Swaffham  \  and  that  neither  the  plain- 

or  his  wife  ever  participated  of  or  perionally  attended 

I  any  of  the  offices  of  the  church.     And  the  queltion 

whether  the  defendant  was  entitled  to  a  writ  of  confui- 

>n. 

*hi8  cafe  was  argued  by  Lieds  Seijt.  for  the  plaintiff, 
BellfieU  Serjt.  for  the  defendant. 

or  the  plaintiff  it  was  contended  that  this  Eafter  offering 

in  the  nature  of  a  fee  for  adminiftering  tiw   facrament, 

that  as   the  doty  was  i>ot  performed  the  fee  was  not 

2  Lutiv,  1010.    Lindw,  lih,  I.  tir.  2. ;    and  lib,  3.   tit. 

Selikn's  Tithis'^  c.  4.    Spelm,  de  non  tenendis  EctUfiaftids^ 

jc.  4.    Spebn.  r.  4.  ^  Godaip^  Repert.  Canitn.  441. ;  Fox^s 

and  JmnumtntSs  vol.  3.  p;  10. ;  the  ruhricic  at  the  end 

he  communion  fcrvice  \  StUKngJUefs  Ecclefiaft.  Cajit^  i 

vol* 
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1747.    vol.  292;    Gibf  340;    ArchU/hop   Sedburyy  469;    ftat.  37 

^^^-^f-w  Hen.  8,  r,  1 2.  /  1 2.    ^^^  Gfer^.  Amt;,  r.  52.     That  this 

FvLLif  cuftom  was  too  general,    bccaufe  it  claimed  the  fee  from 

(]ui  um    thofc  who  do  not,  as  well  as  from  thofe  who  dc»,  rectivc 

*|^'^     the   facrament.     And  that  it  was  void,  becaufe  it  dries  not 

'  '     except  thofe  perfons  who  arc  excepted  by  ftjt.  1  ff^.bfM 

c.  iS.yr  I.;    and   Quakers  are  there  exempted,  thej being 

at  liberty  to  attend  their  own  places  of  religious  woKbipu 

And  the  cafe  of  Richards  q.  t.  v.  Dopey  (a)  Clerk  was  cited 

to  fliew  that  this  cuftom  was  unreafonable. 

For  the  defendant,  it  was  argued  that  the  defendant  was 
entitled  to  thefe  fees  under  the  cuftom  from  a  coniiderationi 
I  ft,  negatively  of  what  Eajltr  offerings  were  not,  and  adifi 
affirmatively  of  what  they  were,  ift.  That  they  were  not 
facramentary,  nor  paid  on  account  of  the  admimftraiioo  of 
the  facrament ;  Dr.  Aylijfi^s  Pur.  yuris  Cafwnici^  fa  195. 
2dly,  That  they  were  toi  merly  voluntary  offerings,  but  weic 
now  due  by  cuftom  in  fpme  parifbes,  and  are  only  caiM 
Ea/ier  offerings  bccaufe  payable  at  Eafier ;  Dr.  jfylifji's  Ptr. 
60 i  392,  3;  ftat.  27  H.  o.  r.  20;  32  H.  8.  <^  7.  /  2.;  2 
fcf  3 Ed.  6.  c.  13. /  7.  10.  (b)i  I  W.i^ M,  c.  18. / 6.(^1 
a  Jnfi*  659.  That  the  cuftom  was  eftabliihed  by  the  vcr- 
d'l&i  and  that  the  voluntary  abfencc  of  the  pariihiooai 
could  not  excufe  tt^em  from  paying  the  duty.  And  that  thp 
toleration  a<3  faved  the  right  to  the  parfons,  2cc. 

Upon  this  argument  each  of  the  judges  exprefled  a  ftroq 
opinion  in  favor  of  the  defendant. 

fHIUs  Lord  Ch.  J.  faid  that  the  cuftom  was  bwad  by  ik 
verdi3 ;  that  it  did  not  appear  to  him  to  be  either  ill^dor 
unreafonable ;  that  by  the  rubrick,  ^  every  parifliioner  it 
to  communicate  at  leaft  three  times  in  the  year,  of  whkfa 
Eqfier  {hzW  be  one  ^  smc)  yearly  at  Eiffier  rotrj  fmrifiikm 

(«)  H,  20  G.  1.  /i^tfy  6»f. 

\h)  Which  cna£h  chat  all  ainl  evci7  perfoa  and  perfons  who  bf  ifae  lpn 
or  coftons  of  the  realm  ^  ought  tp  pay  their  offerings  lliall  ycaiiy  pqr  ikoa 
to  the  parfon,  &c.  at  *fuch  four  offerjng  days  u  at  any  time  tberetoim  «ii^ 
in  the  fpace  of  four  years  lail  pai|  had  heed  ufcd  and  accuftomed  for  the  pif- 
ment  of  the  (ame,  and  in  de&uit  thereof  c»  pay  fix  tbeir  <aid  odbkifs  it 

\t\  By  the  fixthclaufe  of  the  toleration  aa  it  is  enaaed  that  aodungifaeRia 
contained  ihall  exempt  any  perfons  from  paying  tithes  or  other  iMrotlriai  db» 
ties,  or  any  other  duties  to  the  cbufch  orminiftcr.    "    "  :  «-^ 
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is  to  reckon  with  the  parfon  vicar  or  curate  and  pay  to  him     1747. 
w  them  all  ecciejiaftical  duties  accuftom&hhf  due  there  and  at 
that  tine  to  bi:  paid;"  and  that  the  defendant's  right  was 
exprefsly  faved  by  the  ftat.  I  IV.  (!f.  M.  c.  ii.f.b. 

But  ^^  this  being  a  matter  that  concerned  fo  great  a  body 
Bf  men  as  the  Qtiakers,  though  the  Court  had  very  little 
loubt,  at  the  earned  defire  of  the  plaintiff  they  ordered  it  to 
be  fpoken  to  again  next  term.  Afterwards  however,  in  the 
aext  week,  feveral  of  the  Quakers  came  into  court,  and 
[kid  that  upon  confideration  and  confulting  with  their  coun- 
lei  they  did  not  define  to  hear  it  fpoken  to  again,  but  were 
jriOing  chat  the  Court  (hould  give  judgment  this  term." 

Accordingly  on  the  laft  day  of  this  term  the  Lord  Chief 
^uftice  delivered  the  opinion  of  the  Court  {a)  in  favour  of 
the  defendant,  and  a  writ  of  confultation  was  awarded. 

{«)  The  reafoni  of  the  Court  as  delivered  hy  the  Chief  Juftice  do  not  ap« 
pears  but  the  feparate  opinions  of  tlie  three  other  Judges  given  on  the  firft 
tfjiomcnt  were  thus  given  according  to  Mr.  J.  Aknej\  MS. 

**  Akney  J.  It  feems  to  me  very  difficult  to  give  an  exaA  hilh>rical  ac- 
pOttiit  what  Ealktr  ofTerings  were  or  ior  what  they  were  due.  However  to 
ivoid  Che  great  uncertainty  the  ftat.  %t3  %  Ed*  6.  was  made»  by  which  a  dear 
ra|e  is  laid  down  for  the  guide  of  the  parfon  vicar  and  pari(hioners.  GUfinp 
[p.  73s.)  fays  they  were  a  kind  of  compofition  for  the  oblation  due  on  cer- 
tain folemn  occasions ;  and  (fa  740.)  partly  a  compofition  for  the  holy  loaf* 
ivhich  the  communicants  ufcd  to  bring  and  offers  and  which*  as  Dr.  Gibjon 
Dijr«»  is  to  be  anfwered  at  Eafttr,  becaufe  by  the  rubrick  every  pariOiioner  at 
MiaK  great  feftival  was  bound  to  communicate.  It  is  plain  that  he  knows  not 
■rfatt  to  make  of  them.  What  has  the  holy  loaf  to  do  with  the  wafer  f  They 
Gtiiier  fecm  to  me  to  be  in  the  nature  of  a  perfonal  tithe,  which  by  iUt.  9^3 
9d»  6.  €.  13.  /.  xo.  was  to  be  paid  at  Eajier,  The  (Ut  13  Ed,  1.  ft.  4.  r.  i. 
iv  circnmfpede  agatis  treaa  of  them  as  mere  fpiritual  things^  and  gives  tho 
xanceof  them  to  the  fpiritual  court  only.  It  feems  originally  to  have 
a  voluntary  or  free  gift  either  at  marriage,  purification ,  now  vulgarly 
I  churching  of  women,  or  at  burials;  and  fo  is  Litrwod^  li^  3.  de  J^" 
mn  et  ObUtitmbusy  fo.  185$  and  when  in  money,  a  penny,  halfpenny,  or 
iHCfaingt  or  any  other  thing.  But  tlie  Popifh  clergy  were  fo  angry  ^  any 
Mtrmpt  to  fix  a  certain  fum  that  in  3  £</.  3.  a  conftitution  was  made  that 
wtwfncver  attempts  to  fix  the  fum  (hall  be  excommunicated  with  the  greater  ex- 
commanication  ;  it  being  the  conftant  aim  of  the  Romiji  plergy  to  get  all  they 
eottM  of  the  deluded  laity.  But  this  occafioned  foeh  a  variation  in  the  obla* 
tfooa  that  it  produced  the  fUt.  %  &  i  Ed.  6.  c.  13.  /.  10.,  a  reafon^ible  i^nd 
^vffe  provifion ;  which  enaAs  that  all  peribns  wh^  by  the  laws  or  cu(H>iiis  of 
A9  f^m  ought  to  pay  oflferings  (hall  yearly  pay  the  fame  at  the  four  ufiial  of- 
iwtni;  days  or  at  the  feaft  of  Eafter  (i).  This  ftatute  made  parochia}  cudom 
^m  fvlc  and  guide,  and  put  an  end  to  the  canons  and  conftitution. 

By 

(r)  Sec  alfo  Doa$r  Lttpild  v.  Tjfi^h  ^^k*  to,  11.  $    and  Csrtkrm  v.  Ed* 
'r«  AmbL  71* 


63a  MICHAELMAS  TERM.  21  Geo.  1L  C-  P. 

J  mMm  By  t^  rubrick  $&  6  Ed.  6.  Every  man  and  woman  is  to  pay  to  the  came 

/t7*     iht  due  and  accuftomed  oif  erings 

^^'X^^^      Rubrick  13  &  14,  Car,  %.    Yearly  at  Effter  every  parHhioner  (hall  itdBOB 

Full  IE    ^i^h  the  parfon,  vicar,  or  curate,  or  his  or  their  deputy  or  deputies,  and  Mf 

qui  tarn    <o  him  or  them  alt  cccltfiaft.cal  duties  accuftomably  due.    The  ftatyot 

sfaiti0      X^.  3.  c  6.  gives  two  )u(licet>  of  tlie  peace  }uri(diQjou  otet  oblaooBS  aol 

Sat*       offerings;  and  the  Aature  3^4  jifi.  c,  18.  ntakes  it  a  perpnual  law.    if 

the  rubrick  at  the  commuiiiou,  il'  tbtre  be  no  obUdoa  or  aims  then  the  fM 

Ihallfay,  ftc 

But  It  is  faid  that  the  ptaintifiT  is  a  Quaker,  and  as  fiich  is  exenplidt  bst 
how  docs  th^  exception  appear  ?  For 

I  ft,  TliecuAom  found  is  e:cnera},  /-vfijr  married  man. 
2dly,  The  canon  is  f^eneral,  a/i  perf«)n&. 
'3dly,  The  ilat.  ^df.  3.  is  geneml,  tf/Zptrfons. 
4thly,  The  rubrick  EtL  6.  is  cv0r  man  and  woman. 
5thly,  The  rubiick  13  &  14  Tar.  s.  is  rv^jr  parilhioner. 
The  ilatute  J  fK  Cst  M,  c.  i%.J.  6  ,  that  mnfl  excellent  and  Chrifiian  hv, 
has  thcfe  words,  **  nothing  in  thi<a£l  thai]  exempt  any  perfcns  Irem  pajnnnt 
of  tithes  or  other  parochial  duties  or  any  atAer  duties  to  the  church  or  miniftcr. 
From  all  which  I  conclude  that  a  confultatien  oo^ric  to  go.     And  I  cocfcbl 
faved  this  cafe  at  the  afTfzcb  not  froi:i  any  difiicuily  i  'was  then  in^  but  bccaofr 
{t concerned  grcarnumhtnt  of  p»:t>clual  clergy  aod  io  confiderable  and  toyala 
body  of  the  fubjeAs  as  the  QuaKtis  are. 

Btrrnrtt  J.  The  tolerarioii  a<^^,  which  was  an  aft  of  great  indulgence  ti 
Proceftant  Oiflcnters,  would  be  <t  mean  of  deAioying  the  eflabtihcd  cfamcl, 
If  the  not  paiticipatin^  of  tlie  laci^nicnc  would  be  an  exemption  from  tk 
payment  of  tithes  or  other  duties.  But  tlie  ferv'Ce  of  the  church  is  for  the  al- 
v;:ntage  and  benefit  of  ail  tt:e  parifhkmers.  The  toleration  ad  has  tSPM 
Quakers  hxMn  attendarcc  but  roc  from  fiayment. 

B'trtk  J.  The  demand  is  tcunde-d  on  the  ftat.  2^3  Ed.  6. ;  and  I  fee  00 
cokw  of  exemption  in  ary  law  by  being  a  Quaker.**— MS.  j^ey  J. 


^*  *T^'  »-  IIaLDENBY    V.    TUKE, 

Saturday, 

Nov.  a  1 11. 

Toa  plea  A  SSUMPSIT  for  work  and  labor,  &c.  There  iixrc  foor 
of  tender  -^^  counts  ill  the  declaration ;  and  in  each  die  fum  of  jJL 
plaintiff  re.    g     ,^         claimed. 

plied  a  de- 
mand and 

refufai  be-  Plea,  noH  aflumpflt  as  to  three  laft  counts ;  and  as  to 
forefuing    ^f^^  ^^  ^3^^  j^^  j„  ^y^^  firft  (tf)  a  tender  in  the  commoa 

out  the         ^       **  ^    ' 

writ }  re-     '^rm. 
joinder  that 

before  fuing      Replication,  that  after  the  making  of  the  faid  firft  promife 

out  the  writ  ^  °  «iJ 

he  tendered  *™ 

ice,  traverf- 

ing  that  at  any  time  after  the  tender  and  before  fuing  out  the  writ  pbintlff  reqoefitd  hia 
to  pay,  &c.-— Rejoinder  held  bad  on  demurrer.  In  a  plea  of  tender  defirndant  awft  fiqr  hi 
was  always  ready  to  pay  t  ready  from  the  time  of  the  tender  is  not  fofficicnt. 

(«)  The  pra^ice  formerly  was  to  pkad  the  tender  toooe  count  only}  b«t 
l^  may  plead  a  tender  to  the  wholf J  ifhepkalcj  tbougtihtcMinocpkadaM 
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ilid  undcrtalcing  &c.  and  before  the  fuiog  out  of  the  faid     1747. 
priginal  writ  of  the  plaintiff  to  wit  on   the  29th  of  Aprs/  \^^-f-^/ 
1747  the  plaintiff  requefted  the  defendant  to  pay  him  the  Haldbn* 
aid  3/.  i8j.  lod.)  and  the  defendant  then  and  there  wholly      >Tj 
refuted  to  pay  &c ;  and  this  he  is  ready  to  verify.  Tom. 

Rejoinder,  that  before  the  fuing  out  of  the  original  writ 
jie  defendant  tendered  and  oiFered  to  pay  to  the  plaintiff 
tlie  fum  of  .^L  i8s.  lod.^  as  by  the  faid  plea  he  hath 
ibove  alleged,  without  this  that  the  plaintiff  at  any  time 
liter  the  tender  and  before  the  fuing  out  of  the  original  writ 
;>f  the  plaintiff  requefted  him  to  pay  &c. 

Xo  this  the  plaintiff  demurred,  and  (hewed  for  caufc 
that  by  the  rejoinder  the  defendant  traverfed  matter  not 
alleged  in  the  replication,  and  that  the  rejoinder  was  no 
Ulfwer  to  the  replication,  bat  totally  immaterial  &c. 

Poole  Serjt.,  for  the  plaintiff,  argued  that  it  was  not  ne- 
ceflary  to  allege  that  the  demand  and  refufal  were  after 
the  tender.  That  if  there  were  a  refufal  before,  the  plain- 
tiff had  received  damages.  And  he  cited  Giles  v.  Hart^ 
Salk.  622 ;  and  i  Ld,  Raym.  254,  and  SweatlanJ  v.  Squire^ 
8alk.  623  [a)  to  (hew  that  <<  always  ready  from  the  time 
of  tender  is  not  a  good  plea  to  affumpfit.'' 

Agar  Serjt.  for  the  defendant.  The  plaintiff  ought  to 
iMtve  faid  that  the  demand  was  after  the  tender.  Here  was 
%  tender  of  the  whole  that  was  due  to  him.  And  he  cited 
a  cafe  in  this  court,  Burdus  v.  Keslbomy  Tr.  ig  if  20  G. 
a.  The  replication  has  not  admitted  or  denied  the  plea. 
After  the  tender  the  plaintiff  ought  to  have  demanded  dac 


■  jPoole  Serjt.    in  reply.     The  plaintiff  in  his    replication 
denied  the  material  part  of  the  plea,  namely,  that  the  de- 


Ampfit  as  to  the  whole,  and  a  tender  as  to  part,  Maclellan  v.  Howard^  4 
Ik  HfK^  194.    And  therefore  the  ufual  mode  now  k  to  plead  non  aflfurapfit 
» to  the  whole,  except  fuch  a  dim,  and  a  tead«r  of  that  lum. 
(*)  fnUioek  V.  SjMirt,  |0  AW,  81.  $.  P. 

fendant 
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■747-  fi^"<^*^"t  ^*5  always  ready  to  pay.  The  travcrfc  in  ihe  it- 
-(P^/  joinder  is  of  matter  which  is  not  alleged  in  the  repiicadoo: 
Li>BK.  b.Tides  the  phiintifl^  is  entitled  to  damages  for  the  denuod 


p 

r 
It 


Ha 

>Y^     and  refuCii. 

T«KB. 


ffllUs  T^rd  Ch.   [•  was  of  opinion  that  the  rejoinder 
was  bad,  and  the  replication  good. 

Jbn^  J.  Semper  paratus  (a)  is  of  the  efience  of  a  ph 
of  tender. 

Burnett  J.  Damages  may  be  recovered  for  non-pajoeot 
on  the  firft  demand. 

Bird  J.  Agreed  on  both  points* 

Judgment  for  the  plaintiff  [t]^ 

(«)  The  defenJanc  maft  alfo  fay  that  he  teikfered  and  otknd  m  ph 
FrmcA  v.  fT^tfiti,  %  fVUf.  74. 
(i)  Vid.  O^ilM  V.  Pairtdt^  3  D.  OT  £.  68|. 


M.2IG.1.'  Jeffery  qui  tarn  agaivji  Coles. 

Nov.  14th. 

An  aaioii  CO 'T^O  an  aflion  of  debt,  brought  on  the  ftat.  $1^  d  Ei*^ 
^^^  r.   14.  againft  regrators  foreftallers  and  ingroflers  (*)> 

dcTcbK  ftat*  ^^^  defendant  pleaded  nil  debet ;  and  on  the  trial  at  the  a(^ 
5&6Ed.  6.nzes  in  Somerfetjhire  z,  verdid  was  found  for  the  pbiotiff, 
€,  14.  muft  fubjs(3  to  the  opinion  of  tbc  Court  of  Common  Plea*  on  ik 
fe';":o^;;.f«Howingcafc. 

^wbcrethe  , 

laa  was  The  defendant  on  the  nth  of  March  1745  at  Bridgwikr 

Sdn«r*^*  in  the  county  of  Somerfet/hire  bought  fix  weather  flieep  alifC 
coanncnced  of  the  price  of  }/.  x8x.,  and  on  the  25th  of  Martb  1746 
in  the  fu|x:*  fold  the  fame  fhcep  aiive  at  Axhrif^f  in  the  faid  couniy, 
J^^^^  conrrary  to  the  llatuie.  And  the  queftion  referred  was 
Her^  whether  the  aftion  was  well  brought  in  the  Court  of  Com- 

mon Pleas  at  IVeJiminftery  charging  the  offence  to  have  been 
done  and  commitced  (as  in  truth  it  was)  within  the  county 
of  Somerfety  or  whether  the  defendant  ought  to  have  been 

(tf)  This  Oatate  has  been  fincc  repealed  by  ftat.  is  Cm.  3.  r.  71. 

charged 
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:harged  therewith  in  any  other  manner  or  by  any  other  fuit    1747* 
x:  profecution  commenced  and  laid  withjn  the  faid  county  v.«<^~y-^^^ 
if  Srnnerjit  only  and  noit  elfiwhere,  purfuant  to  the  flat.  21  ]twrwM.j 
War.  I.  c.  4*  qui  tam 

.  agminfi 

After  two  arguments  at  the  bar  on  the  2d  of  July  and 
die  94th  of  November  ly^j  by  Bellfield  Serjt.  for  the  plain- 
tiff and  Drapir  Serjt.  for  the  defendant. 

The  Court  gave  their  opinion  in  favor  of  the  defendant, 
and  ordered  ^ 

Judgment  (a)  of  nonfuit  to  be  entered  up. 

(tfi)  The  reafons  given  by  the  Court  do  not  appear  among  the  Lord  Chief 
Ikdlice't  papers :  but  the  folloiyiag  is  Mr.  J  jibneyH  account  of  this  cafe*- 
'*  And  after  confideratiun  of  a  great  number  of  cafes  citedf  TAe  Cturt  were 
0#  opinion  that  the  action  was  not  maintainable  in  the  fupcrior  court,  unlefs 
ttM  fii^  had  been  committed  in  Middlefex^  being  grounded  on  a  (tatute  pre* 
pKleot  to  SI  Jfic.  I.  f.  4«  whiph  has  reitridive  and  negative  words  in  it*  ^ 
And  the  true  rule  is  that  in  all  penal  laws  antecedent  to  fla^  ai  Jtum  l* 
where  the  juHices  of  aflize  and  fuperior  courts  at  PKeflmimfier  had  a  concur- 
rrat  jorildidjpn  (i)  the  fuit  muft  be  commenced  before  juftices  of  aflize  and 
Itfipns^  and  not  before  the  julbces  at  H^tJIm'tnfttr.  For  though  the  ftatute  at 
%r.  ^ves  np  new  iurifdidion  to  inferior  ju^iees»  ypt  it  jn  tenns  takes  awajr 
Cne  ^rifdidion  of  the  courts  at  Wepminfitr,  But  in  fuits  on  thofe  (Ututes  that 
give  debt  &c.  and  mention  not  juftices  of  aflize  or  peace,  they  muft  be 
Stuught  ii^  the  fuperior  courts,  otherwife  thtre  would  be  a  defed  of  remedy. 
By  this  refolution  the  feeming  contradictions  in  the  cafes  are  recondkil^ 
many  of  which  treat  of  this  in  a  very  Ipofe  mannfr.*'    }A%*  Abmy.  J. 


(1)  But  by  thefe  words  mud  be  under(lood  '<  a  concurrent  jurIfdi6lion  Utk 
|V  H  tkijuh}f9  matter  Mnd  as  to  the  made  of  proceeding.**  And  therefore  where 
ghe  fiat  I  Jmc.  !•  <•  aa.  inflidled  certain  penalues  to  be  recovered  {U6t» 
A§,)  by  a<ftioo  of  debt  or  inforination  in  the  courts  at  fyeftmufiir^  sind  (by 
wdioo  50)  gave  JurifdiAioo  to  the  judices  of  affize,  of  ^1  deUveiy*  SMd  oif 
the  peace,  '*  to  inquire  of  the  premifes  and  to  Aemr  or  determine  the  f^u^* 
M  under  the  latter  flaufe  the  inferior  courts  could  only  proceed  by  inJiffwunt 
or  pivien^meqt,  It  was  holden  that  the  informer  might  bring  an  adion  of 
debc  bi  the  court  at  J^eftminfier  for  a  penalty  incurred  in  ^trryy  notwithlUnd- 
toctbie  iUt  21  Jm*  I*  r.  4.,  othen^'ife  the  penalty  coiHd  not  be  recovered 
M  fU.  SJUfman  qui  tarn, v.  Henbt/i^  ^  D.(^  E,  109.  See  alfo  FarringtoMf  v. 
y^gjfmtr,  Cro,  Car,  ii^i  Hutt,  98 ^  //ki*scafe,  Saik.  37a  \  and  Smitk  v.  Fot^ 
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M6T8E  againjl  Cocksbdoe  and  Another, 
nu.  11  o.  t. 

J^J^^J^'^'pRESPASS  for  breaking  and  entering  the  fJaintiPi 
ccrslerying  houfe  and  uking  the  plaintiff^s  ^oods.  Plea  not  guilif. 
apoornce  On  the  trial  at  the  affixes  zt  Bury  in  Adarcb  1747  a  vcr- 
^^^^  of  ^^^  ^^  taken  for  the  plaintifF  with  ix.  damages,  tubjeftto 
aiS^^msy  the  opinion  of  the  Court  on  a  cafe  referved. 

reciinofthc  ^ 

ST^^I^tfv     '^^  plaintiff  the  occupier  of  an  houfe  was  rated  51.  j/L 

cx|>cncao7in  the  pi>or  rate,  and  on  her  refufal  to  pay,  a  warrant  o( 

tlKdiftreit   dtftrefs  vras  granted  hj  two  juftices  to  the  defendann^  ofcr- 

9nAi9^».      fccrs,  to  levy  of  the  plaintidrs  goods;  under  which  thede- 

11^^  4S9- fendants  diftrained  the  goods  in  queftion,  kept  them  five 

days,  then  catifed  them  to  be  duly  apprailed  by  a  fworn  ap- 

praifer,  and  fold  them  for  lOi.,  chat  being  the  beft  pha 

that  could  be  got  for  thenu     The  defendants  paid  the  ip»  ' 

praifer   is.   for  his  trouble  in  yiewing  and  appraifing  the 

goods ;  and  afterwards  tendered  to  the  plaintiff  31-  9dL  pait 

of  I  Ox.  which  flie  refufed  to  accept;  iniifting  that  ihe  o^ht 

to  have  41.  91^,  5x.  yl.  only  having  been  applied  towardi 

the  poor  late. 

The  queftions  were,  ift.  Whether  the  defendants  oi^ 
to  have  tendered  the  plainttflT  4X.  9^  as  the  ovefplus ;  and 
2(ily,  if  they  ought,  whether  this  a^ion  were  matolaio- 
able. 

Prime  King's  Serjt.  for  the  |ilaintifF  argued,  ift,  Thatthi 
officers  were  not  authorifed  by  the  ttat.  43  EHx^  €*  i.Vfi 
levy  more  than  the  fum  aflefled;  no  charges  or  expenccs 
being  allowed  by  the  a£l,  as  is  the  cafe  in  thofe  afis  cf 
parliament  where  the  Legiflature  intended  to  allow  the 
charges  of  diftrefs  and  fale;  i?  Eliz.  r.  I3p/  S«  ^XTtf 
M  c.  5./  2;  and  iH^IV.liM  c.  12.  xHy,  Ttat 
trefpafs  was  the  proper  aiSion ;  for  that  where  the  law  gifts 
a  licenfe  to  do  a  particular  thing  and  the  party  excreds  iCp 
he  is  a  trefpaffer  ab  initio,  8  Co.  146 ;  i  VnOr.  36,  37. 
Cro.  Eiiz.  783;  I  RoL  Abr.  673;  and  6  MoJL  216. 

Draper  Serjt.,  for  the  defendants,  infifted  that  the  power 
of  diftrefs  and  fale  given  by  the  ftatute  of  Elizabeth  alfo 

included 


K 


HILARY  TERM,  22  Geo.  II.    C.  P.  637 

ded  the  expences  ncceflarily  attendant  on  that  diftrefs   1748,9. 
ale ;  otherwife  the  pariih,  for  whofe  benefit  the  diftrefs  s^^-y-^^/ 
given,  might  be  damnified  inftead  of  receiving  a  be->    Motib 
from  it  by  expending  more  money  in  enforcing  pay-     ^gmiif 
than  the  fum  unpaid  amounted  to.     But  idly,  That     ^^*I^ 
I  events  the  adion  was  mifconceived,  becanfe  the  de* 
mts,  if  they  were  in  the  wrong  had  not  been  guilty  of 
isfeazance,  but  of  a  non*feazance  only  in  not  paying 
money  over  to  the  plaintiiF,  for  which  trefpafs  would 
lie.     Thi  Six  Carpenters*  cafe,  8  Co.  146.  That  in  I 
Raym,    i88.    it  was  holden  that  an  a£tion  of  trefpafs 
not  lie  for  a  nonfeazance.     That  the  proper  remedy  in 
cafe  was  an  aSion  of  dt b(  or  aflfumpfit. 

rime  Serjt.  in  reply  mentioned  the  cafes  in  x  Ril  Rep. 
and  Noy  17. 

he  Court  gave  judgment  for  the  defendants  {^a). 

**  Tie  Court  were  clearly  of  opinion,  ift.  That  the  ii.  for  the  cofts 
"be  legally  and  rcafonably  detained  by  the  overfeers,  the  fum  not  appear* 
^prefiivc  or  extravagant.  That  a  diftrefe  under  the  (tat.  43  Elm,  was 
Gonfidered  not  as  a  diftreft  at  common  bw>  which  is  a  pledge  and  de- 
but as  it  was  (aleable  that  tt  was  in  the  nature  of  an  cxecutiooy  and 
:he  necefGu7  expences  were  incidental.  That  Aatutes  made  in  favor 
>hty  ought  10  have  a  benign  and  large  interpretation,  Ttiv.  176.  Niqr 
he  ftat.  43  £/f«.  gave  ^ower  to  imprifoo  even  lor  a  penny ;  and  who  if 
at  the  expence  ?  That  it  would  be  abfurd  that  a  pariihioaer  who  refiiiied 
f  6^.,  flunild  put  the  parilh  to  the  expence  of  401.  to  levy  it. 
y,  That  in  this  cafe  the  wBtkm  was  mifconceived ;  for  here  was  no  irre* 
ty  committed  according  to  the  ibit.  17  Git*  %.  €.  3S ;  no  misfeazance^ 
I  bare  nonfcazance  will  not  make  a  man  a  trefpaflfor.  That  that  fU- 
ras  made  in  iavor  of  officers ;  and  if  the  plaintiff  had  any  right  to  the 
t  mnft  be  in  the  nature  of  a  debt,  for  which  aflfumpfit  will  lie  and  not 
lis  (t).  TAt  Sm  Cmrfintwi*  cafe,  8  C».  146.  is  material.  A  (herifi; 
eviet  money  00  a  juft  execution  and  does  not  pay  it  over,  is  no  tref- 
,  I  Ld,  Rsym.  itt«     Judgment  for  the  defendants  fer  totam  CartMrn." 

h 


(i)  PreJIy  v.  Dawkjtis,  H.  11  fK  3.  BuU.  N.  P.  45.  S.  P. 
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J^'"^^^'  Richard  Witeman. 

Huv.  tja*  • 

[T.  ftl  Gto.  s.    Rol.  1712,  3>  Sc  4.] 

Defendant   H^RESPASS  for  taking  and  impounding  the  plaintiS^s  cat« 
i.aplcjijur-  ^    tie,  to  wit,  one  bullock  and  one  ox« 

tified  Uking 

maggfesfmnt^  As  to  all  the  trefpaiFes  &r-  except  taking  the  ox  the  d^* 
and  after-  fendants  pleaded  the  general  iiTue;  and  as  to  the  ox  tbef 
^"^that  P'^^^^  fpecially,  that  the  Duke  of  NewcaJiU  and  ochm 
they  were  (naming  them)  were  feifed  in  fee  of  the  manor  of  Lnpig 
taken/sr-  with  the  appurtenances  in  the  county'  of  Ghmcefter^  i 
tharging  the  ^hich  Grainger* s  Moor  is  part,  and  oecaufe  the  ox  w» 
iitid  to  be  a  ^i^cding  and  doing  damage  there  the  defendants  as  fervants  of 
departure,  the  Duke  of  Newcaftli  &c.  by  their  command  took  the 
*-if  a  com-  f^id  Qx  JQ  the  name  of  a  diftrefs  and  impounded  him. 

monery  hav- 
ing right  of  ,         " 

common  for  The  plaintiff  replied  that  he  was  feifed  in  fee  of  a  mefiuip 
onebcaft,  and  twelve  acres  of  land  with  the  appurtenances  in  the 
thlxocTcvTi  P^*"'^  of  Longney^  and  prefciibed  for  a  light  of  common 
only  diftrain  in  Grainger* s  Moor  for  two  cows  or  for  one  ox  and  one 
the  one  put  yearling  bcaft  at  his  eledion  yearly  upon  and  from  the  Alwi- 

were  both  then  next  following  as  to  his  meflbage  and  lands  with  die 
turned  on     appurtenances  belonging;  and  then  he  dated  that  being  b 

i^^it  muft  '^'^^^  ^^*  ^"  ^^^  next  after  the  third  day  of  Maj\n^ 
be  ihewn  in  iQth  year  of  the  reign  &c.  he  put  one  ox  into  the  fa^l  place 
a  plea  (jufti- &c.  to  ufe  his  faid  common  there,  which  faid  ox  was  (b 
fymg  the  ufing  his  faid  common  there  from  thence  until  the  defendants 
furcha^^  of  their  own  wrong  afterwards  and  before  Aftdfummtr^iof 
whether  then  next  following,  to  wit,  on  the  6th  of  May  in  the  lail 
they  were    y^ar  took  and  impounded  the  faid  ox  &c. 

put  on  toge-  *  ^ 

ther  Of  f*!-  ^  .  .  L_ 

parateiy,  Rejoinder^  (admitting  the  right  of  common  ftated  in  tit 

h^  '^'^  h  "^pl'^^'O"*)  ^^*^  ^^^  pTaintiiF  before  the  faid  lime  when  4c- 
wai  puton  *"^  *^  ^^^  ^'^^^  ^^^^  when  &c.  had  of  his  own  wrong  in  the 
firit  faid  place  &c.  two  oxen,  to  wit,  the  ox  in  the  dedaratioii 

mentioned  and  one  other  ox  \  that  the  (aid  two  oxen  at  the 
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fiud  time  when  &c.  were  ia  the  (aid  place  &c.  feeding  on    1750. 
^^k€  grafs  there  then  growing,  whereby  the  plaintiflF  at  the  \^^y^^ 
Aid  time  when  &c.  had  overcharged  the  faid  common  with     Llli* 
the  faid  ox  in  the  declaration  mentioned;  and  becaufe  the    'f^*^ 
fiid  ox  in  the  declaration  mentioned  at  the  faid  time  when  ^^^'''^*- 
&c.  was  in  the  faid  place  &c.  feeding  ice,  and  furcharging 
the  common  there  and  doing  damage  there  as  aforcfaid,  the 
^ielendants  as  fervants  of  the  Duke  of  NewcaftU  &c.  (leav- 
ing the  faid  other  ox  of  the  plaintiiF  in  and  upon  the  faid 
place  &c.  which  he  of  right  ought  to  have  and  depafture 
there  in  right  of  his  faid  mefluage  and  lands  with  the  appur- 
tenances as  aforefaid  to  ufe  his  faid  common  of  pafture  at 
the  laid  time  when  &c.)  took  the  faid  ox  in  the  declaration 
Oientioned  in  the  faid  place   ^c.    fo  feeding  on  the  grafs 
dicre  then  growing  and  furcharging  the  faid  common  there 
JUid  doing  ^mase  in  the  faid  place  &c.  in  the  name  of  a 
diftrefs  for  the  faid  damage  there  then  done  and  doing  by  the 
laid  ok,  and  impounded  £c. 

To  this  there  was  a  Surrejoinder^  in  which  the  plaintiiF 
daimed  a  right  of  common  on  Grainger* s  Moor  for  two 
pxen:  but  as  the  furrtjoinder  was  abandoned  by  the  plain- 

^  tiPa  counfel  in  the  courfe  of  the  arguments,  it  is  not  jrivcn 

^  here. 

The  defendants  demurred  generally  to  the  furrcjoindcr. 

This  cafe  was  fir  (I  argued  on  the  6th  of  ^une  1749  by 
^  Draper  Serjr»  for  the  plaintiff  and  by  Booth  Serjt.  for  the 
defendants,  and  now  by  Bel/field  Scrjt.  for  the  former  and 
tFilUs  King's  Serjt.  for  the  latter. 

Two  objedions  were  taken  to  the  rejoinder  by  the  pbin* 
tiflPs  counieU  1^9  That  it  was  a  departure  from  the  plea; 
that  the  defendants  in  their  plea  replied  on  the  damage  fea- 
iant  and  in  their  rejoinder  on  a  furcharge  of  common, 
which  did  not  fortify  the  matter  contained  in,  but  was  a 
departure  from,  the  plea;  Co.  Lit.  304.  a\  DoJIr.  Plac. 
124.  *'  Departure**;  and  that  the  defendants  might  have 
pleaded  the  furcharge  of  common  at  firfl,  2dlv,  I'hat  it 
did  not  appear  by  the  rejoinder  that  the  defenaants  had  i 
right  to  diflrain  this  ox;  for  that  as  it  was  admitted  on  the 
fccord  that  the  plaintiff  had  a  right  to  put  one  ox  on  the 

cummoQ 


ROWLKB. 
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1750.    common  the  defendants  ought  to  have  alleged  that  the  plain- 

^— -V — '  tifF  fir  ft  put  on  one  ox  and  afier  wards  th  *  ox  in  qneftioiii 

£llii     and  that  they  diftrained  the  latter  as  a  furcharge,  unle&  thcjr 

a*ain,9     ^^ere  hoth  turned  on  together;  bat  that  at  all  events  it  ought 

^ to  have  been  ftated  one  way  or  the  other,  either  that  thcf 

were  turned  on  together  or  that  the  one  was  put  on  {^m 
and  (hen  the  other  and  that  the  fecond  was  taken  as  a  dit 
trt'fs,  for  the  lord  has  not  his  eledion  to  take  which  of  die 
two  he  pleafes  ualefs  both  were  put  on  together. 

In  anfwcr  to  thefe  objefltons  it  was  urged,  ift.  That  new 
matter  may  be  inferred  in  a  rejoinder  if  it  fupport  the  plea, 
and  that  the  matter  difclofed  in  this  rejoinder  did  fupport  and 
fortify  the  plea.  Dixon  v.  Janus^  2  Lutw.  1238.  2dlf, 
That  Tt  was  not  neceflary  for  the  defendants  to  (hew 
which  of  the  two  oxen  was  firft  turned  on,  it  being  a  fuf- 
ficient  juftificution  in  the  lords  in  takinir  the  diflrefs  that 
there  were  two  oxe  f  on  the  common  inftead  of  one ;  and 
that  it  was  difficult  for  the  lords  to  prove  which  was  firfi 
turned  on. 

But  7he  Court  (Lord  Chief  Juftice  Wille$  and  Bmm 
and  Birch  Juftices,  Mr.  Juftice  Gundry  being  abfent)  were 
of  opinion  that  both  the  objedions  were  well  founded. 
Firft,  that  the  rejoinder  was  a  departure  from  the  plea;  for 
that  there  was  a  great  deal  of  difference  between  damage 
feafant  and  a  furcharge  of  common.  That  the  furcbarge 
might  have  been  pleaded  at  firft,  Salk.  221;,  becaufe  the 
defendants  then  knew  the  plaintiff^s  right,  iu  which  refped 
this  cafe*  was  different  from  that  cited  from  Lutuyctt, 
Secondly,  That  it  ought  to  have  been  ftated  in  the  rejoinder 
whether  the  oxen  were  turned  on  the  common  together  or 
feparately,  and  if  the  latter  which  of  the  two  was  fim  tuned 
on ;  and  that  it  did  not  now  appear  whether  or  not  the 
defendants  were  juftified  in  diftraining  the  ox  in  queftion  («)• 
And  they  gave 

Judgment  for  the  pbintiff. 

'a)  But  it  does  not  appear  that  cither  of  thefe  objc^ons  was  tdua  in  ft 
fubfequent  cafe,  HaL'  v.  HarJ'mi  and Otken,  B,  9  Geo.  3.  B.  R.  4  Bmr,%^\ 
and  I  BL  Ref.  673.  There  in  replevin  for  taking  the  plaiotiff^s  flicep  « 
H^itmanf'te  Dctvn  the  defei.'Jaot  avowed  taking  the  cattle  doing  dmagjblB 
his  right  of  common ;  the  plaintiff  in  his  plea  in  bar  clainied  a  right  ot 
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lon  lor  himff  lf>  as  tenant  of  eight  acres  of  land,  for  fwo  (heep  for  ^ery      f  n  cq^ 
the  defendant  (admitting  the  riv;btof  common  claimed  by  thv  ):li*iUifi  )        f  -J  * 
dthat  at  the  time  of  the  diftrefs  the  plaintiff  had  fixteen  (hctp  on  the    "-^TT*'**^ 
1011  over  and  above  the  futecn  that  were  di drained,  that  the  dtfendanc      Elli. 
0  ftrft  mentioRed  fizteen  lo  ufe  the  common  and  otily  di'tramcd  the  fu-   '  a^ah/i 
merary  fizteen  with  which  the  pUtntilf  had  overcharged  it^of  h-s  own   RovrLit. 
{ and  which  wei-e  doing  damage  to  the  plaintA'^  and  the  only  question 
was  whether  one  commoner  canvdiftrain  the  cattle  of  another  cninmo  ■- 
0  had  ftircharged  beyond  iiis  (tinted  number^  which  was  determined  in 
ligative ;  and  tnc  plaintiff  bad  judgment. 


iRLES  Pole  cgawft  Georgz  Fitzgerald  ;£^j^q^^^ 

in  Error.  FVi^ay, 

Md\  litri. 
Excie^uer 
{Ha  M>.  Gsa.  2.  B  R.     Rol  8i.]  Chamber. 

lis  cafe  came  by  writ  of  error  from  the  Court  of  King's  infuranccoit 
Bench  into  the  Exchequer-Chamber,  where  (after  tvvo^^ipapri- 
mcnts  by  SiWill znd  Henley  for  the  plaintiff  in  error,  and  ][^Sfram  Ta- 
iume  Campbell  JitiA  Ford  for  the  defendant  in  erroi)  the  maica  toany 
limous  opinion  of  the  latter  Court  was  now  delivered,  as  ports  &c.  at 

ws,  by  aui'nn^  for* 

7i7<f*,  Lord  Chief  Juftice,  C,  B.    ^*It  is  a  verv  great  fo^J.'"^  ^^ 

ern  to  me  that  I  differ  in  opinion  from  the  four  Judges  month* 

ic  King's  Bench,    for  all  of  whom  I   have  the  greattft  T*^°^'  ^"^- 

ai   **  •     .u     I  r  T  r  1  •  theraccount 

:  but  my  concern  is  the  lefs,  as  1  am  fupported  tnmy&c.andfrec 

ion  by  feven  other  Judges,  for   whom   like  wife  I  have  afromave- 

great  regard".  rage,  (be* 

°  °  fore  flat.  19 

Geo.  1.  c. 

efore  J  deliver  o^r  opinion,  in  order  to  come  at  the  point  37  y  the  in- 
leAion  it  will  be  necefl'ary  to  (late  the  pleadings  and  the.^"'^^^ 
al  verdict  on  which  the  queftion.arifes,  which  I  will  do'i^^^^^/^J^ 

ortly  as  I  can.  the  amount 

infured  $ 

he  aaion  was  brought  in  the  Court  of  King's  Bench  by  f^jj^^^^^s 
Fitxgerald  again  (I  G  PoU  on  a  policy  afTu  ranee  under-  the  crew 
en  by  the  defendant  for  100/.  on  a  (hip  or  veflel  calloJ  """^i"*"** 
Gwdffllnp  Privateer,  wA  the  \^iLmixS\m\   hi5  cafe  thre   ^'Sfo^c 
!•     Tbe  caufe  was  xried  at  the  Sittings  held  for  the  city  oi  into  Jamai- 
Sw,  and  a  verdift  was  found  for  the  defendant  on  the"i^*l^^- 
id  and  third  counts,  fo  they  arc  now  quite  out  of  the  cafe.  IJJf,y*t^c 
a  fpecial  verdidt  was  found  on  the  firit  count,  and  on  that  armsftcde- 
the  prefeht  quelHon  arifes.     The  policy  of  aflurance  is  f«^^  ^r» 

T*  f  i- ^  bywhicfa  th0 

^    ^  '^^  farther 

cmifcyraa 

itedi  as  the  (hip  was  in  fafcty  in  hxr  fwoper  port  at  the  «ttd  oC  U»  ftsKtt  xKncd^&% 

bat  the  a0urcd  pouM  nor  rtcoycr. 
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l-c2.     f^t  for^^  verbatim  in    thiit  count,  hut  I  will  only  (late  fuch 
parts  of  it  as  are  material  to  the  point  in  queftion. 


1-IT2- 
CTIALD 


The  infarance  was  made  on  the  31ft  of  Auguji  1744011 
the  body  tackle  apparel  ordnance  munition  artillery  boat  and 
jji'trror.*  Other  furniture  of  and  in  the  fnip  or  vejfel  called  the  G^tU 
Ir.v  Prruateery  whereof  P.  jfoyce  was  mafter,  or  whoever 
clfe  (hould  go  as  mader,  lo/l  or  not  loft^  from  Jamaica  to  anjF 
ports  and  places  whatfocver  at  fea  or  fliore  a  cruifins:  from 
port  to  ports  and  place  to  places  for  and  during  the  fpace  d 
four  calender  mo'nrbs,  beginning  the  adventure  ^/i /A/ /tfi^ 
^[kip  ice.  from  and  immediately  following  the  14th  day  0^ 
yufie  then  lad,  and  to  continue  and  endure  until  the  /aid  fiif 
with  all  her  tackle  apparel  &c.  (hould  arrive  at  any  ports  aiul 
places  where  and  whatfoever  or  cruidng  from  port  to  ports 
and  place  to  places  for  and  during  the  fpace  of  four  caltndtf 
months,  commencing  as  aforefaid ;  the  faid  /hip  &c.  for  fc 
much  as  concerned  the  aflTured  was  and  ihould  be  valued 
(one  half  part  of  the  faid  (hip)  at  lOOoA  without  furdier  a^ 
count  to  be  given  by  the  a(rured  for  the  faaie. 

The  perils,  againft  which  the  infurance  was  made,  wtre 
the  ufual  perils,  which  are  fpecified  in  policies  of  this  ibrt^ 
and  it  will  not  be  material  paiticularly  to  mention  them.  Bat 
it  is  material  to  take  notice  that  they  are  all  of  them  faidinlbc 
policy  t(^  be  fuch  as  had  or  (hould  come  to  the  hurt  detriment 
or  carnage  cf  the  JlAp  &c« 

The  morev  infured  by  the  defendant  was  100/.  The  prc- 
mi'*m  he  received  was  twenty  guineas ;  and  in  cafe  of  loft 
the  al!  i;od  was  to  abate  2/,  per  cent ;  and  the  alTurers  were  to 
be  /)>.  ^•r.'w  all  average,  I'hefe  1  think  are  all  the  parts  ^ 
t!u'  ;c.!.K  y  that  at  all  relate  to  the  matter  in  difpute. 

It  is  averred  in  the  declaration  that  the  infurance  fomsi 
hv  tho  piaiiititF  was  made  fcr  and  on  account  of  and  intnift 


faidjhip 

cJ  :o  a  lar^c  lam  ot  money  to  wit  to  2000/,  and  upwards; 

vA 
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bat  the  faid  (hip  on  the  fald  14th  of  yune  being  at  yamaU     1752. 

good  fafety  fet  fail  and  departed  from  thence  in  and  upon 

id  intefided  voyage  a-cruifing,  and  that  being   fo  cruif- 

lere  was  a  mutiny  in  the  (hip  on  the  23d  of  Septembtr 

ving,  and  that  agai nil  the  will  of  the  mailer  and  officers 

e  ihip  (he  was  feized  taken  reftrained  and  detained  by  the  in  £nfor»^ 

eft  part  of  the  mariners  then  on  board  her  and  the  com**- 

taken  from  the  mafter,  and  (he  was  not  permitted  td 
ed  on  her  voyage  a-cruifing  any  longer,  but  was  carried 
again  to  yamaica  on  the  30th  of  the  fame  September^ 
lore  the  faid  mariners  ran  away  from  the  fai^l  (hip  with 
oats  belonging  to  her  and  totally  quitted  and  deferted  her. 
It  (he  could  not  and  did  not  perform  her  faid  voyage 
ifing  during  the  faid  four  months,  but  from  the  time  of 
jeingfo  feized  and  detained  during  the  reftdue  of  the  faid 
months  was  totally  difabled  to  perform  her  faid  voyage, 
lereby  the  owners  and  proprietors  of  the  faid  (hip  total- 
^  all  benefit  and  advantage  which  might  have  accrued  to 

in  and  from  the  faid  cruife  during  the  refidue  of  the  fuid 
months;  and  therefore  the  plaintiff  demands  98/.  by  vir- 
)i  the  policy. 

hefpccial  verdiS  finds  the  policy  juftas  it  is  fet  forth  in 
.claration,  and  that  the  defendant  Pole  underwrote  loo^ 
e  31ft  of  Augujl  1744.  It  finds  like  wife  that  the  (hip 
hfc  Sit  yamaica  on  the    14th  of  yune  1744,    and  failed 

thencc  on  a  cruid',  and  was  an  EngUjh  privateer  duly 
nillioned  by  the  Admiralty  here;  and  that  durliig  the  faid 
e  there  was  a  war  between  Great  Britain  .nni  the  Kings 
^rance  and  Spain  i  and  that  on  the  loih  of  yuly  the  faid 
in  her  cruife  took  a  French  (hip  of  the  value  of  4200/. 
made  prize  thereof.  That  on  the  31ft  of  Auguji  P. 
f  the  captain  fell  ill,  and  was  obliged  to  quit  the  (hip 

the  confent  of  all  the  crew;  and  that  yohn  Hujfey  the 
lieutenant  was  by  the  confent. of  the  captam  and  all  thei 
ners  appointed  commander  thereof,  and  that  the  faid  (hip 
failing  on  her  cruife  from  a  port  called  The  River  of 
js  to   fetch  water,  and  'within  the  faid  four  months,    ta 

on  the  23J  of  September  1744  the  crew  of  the  (hip  mu- 
d  againft  their  commander  and  officers  and  by  force 
ed  her  againft  their  will  back   towards  yamaica  and  be-* 

her  arrival  in  port  there  feized  the  boat  fire  arms  and^ 

Tt  2  cutla(rc$ 
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ijcz,-  Cutbfles  belonging;  to  the  faid  (hip,  and  carried  off  the  (amf, 
» and  defcrted  the  Uid  (hip,  by  which  the  cruife  was  totally 
prevented  and  foil  for  the  remainder  of  the  (aid  four  months 
from  the  laid  23d  of  Siptember.  It  is  further  found  that  the 
(hip  on  the  29th  of  September  1744  arrived  at  yamauaj  and 
was  there  in  good  fafety,  at  and  after  the  end  of  the  faid  four 
months,  but  was  prevented  by  the  faid  mutiny  and  defertion 
from  further  purfuing  her  laid  cruife.  It  is  lilcewifc  found 
•  that  the  infurance  was  made  for  the  account  of  P.  y^yce  the 
owner  and  captain  of  the  faid  (hip,  and  that  be  during  alltbe 
time  of  tbifaid  cruifi  had  inter  eft  in  the  faid /hip  to  the  anavnt 
rf  tbefum  infurid*  And  on  thefe  fads  the  jury  fubmitted 
the  point  in  qneftion  to  the  judgment  of  the  Court  of 
King's  Benchy  who  have  given  judgment  for  the  plaiib* 
tiff.  ' 

Upon  this  fpecial  verdid  two  quellion^  artfe^ 
jft.  Whether  this  were  an  infurance  on  the  yopge,  or 
only  an  infurance  on  the  (hip  ; 

2dly,  £ven  taking  it  for  granted  that  this  was  an  infur- 
ance on  the  voyage,  whether  the  plaintiff  can  recover  iotkis 
adtion. 

- '  * 

The  firft  is  the  principal  queftion,  and  that  which  was 
chiefly  litigated  by  the  counfel;  the  fecond  was  butjuft 
hinted  at.  And  therefore  I  (hall  fpeak  more  fully  to  thenrft, 
and  liicewifc  tor  this  reafon,  that  if  we  determine  that  one 
way,  mere  is  undoubtedly  an  end  of  the  matter  in  difpute; 
for  if  this  were  not  an  iuUirance  on  the  voyage,  but  on  the 
fhip  only,  ii  is  not  pretended  that  the  plaintiff  can  recover 
in  this  adtion.  For  as  the  policy  is  mzAcfree  from  average^ 
in  that  cafe  to  entitle  the  plaintiff  to  recover,  there  muflt  be  a 
total  lofs  of  the  (hip:  whereas  it  is  exprefsly  found  that  the 
(hip  was  in  fatcty  at  "Jamaica  at  and  after  the  end  of  the  four 
months. 

And  as  to  the  fir  ft  point,  we  a^e  all  of  opinion  that  the 
iitlu.ance  vvris  not  on  the  voyage  but  on  the  (hip,  for  the 
folio vvin^  reafot  s; 

ii\y  iiecaufe  it  is  contrary  to  the  nature  of  an  infurance 
to  conlirue  this  to  be  an  in(urance  on  the  voyage. 

^  '  adiy, 
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adijr,  Becaufe   from  every  part  of  this  policy  it. plainly    1752. 
ippcars  to  have  been  the  intent  of  the  parties  that  the  infu-  ^-^^_^ 
nance  (hould  be  only  on  the  fhip  Pole 

3dl)*,  Uecaufe  if  this  policy  were  to  be  conftrued  other-    #f«^ 
irile,  great  abfurdities  and  inconveniences  would  enfue.  ^'^*'  . 

And  laftly  I  (hall  confider  all  fhe  cafes  that   were  cited  "*toi, 
MPhich  are  any  ways  material  to  the  point  in  queflion,  and 
(ball  fhew  that  none  of  them  are  authorities  for  the  plaintiff, 
S»ut  that  feveral  of  them  are  exprefs  authorities  for  the  de- 
fendant. 

Firft-t"  The  conftruflion  contended  for  by  the  plaintiff  it 
contrary  to  the  nature  and  the  original  defign  of  infurances» 
Xhey  were  at  firft  invented  for  the  benefit  of  trade,  that 
if  a  merchant  mifcarried  in  one  voyage  he  might  not  bo< 
ruined  for  every  but  by  giving  premiums  to  other  perfons 
to  infure  either  his  (hip  or  his  goods,  the  lofs  (if  it  happened)  « 
DBight  be  divided  amongd  them,  and  fo  the  merchant  mighc 
bus  enabled  to  try  his  fortune  in  another  voyage.  So  that 
infu  ranees  were  contrails  of  indemnity  and  not  for  profit 
ordain.  It  were  endlefs  to  cite  books  to  this  purpofe,  but 
[  will  mention  two  very  celebrated  authors, ^^fr«j  de  AJfe* 
cuthnibusy  and  Monfieur  Cleirac  in  his  treattfe  called  Guidon^ 
mVio  define  an  infurance  in  this  manner.  The  firft  fays 
^Adecutio  eft  contradus  quo  quis  alienae  rei  periculum 
in  fe  fufcipit,  obligando  fe  fub  certo  pretio  ad  eam  c^mpcn- 
Eindam  (i  perierit."  The  other  is  in  French^  but  I  chufe 
rather  to  put  it  into  Engll/hy  "An  infurance  is  a  contra^, 
b?  which  there  is  an  indemnity^  of  things  tranfported  by  fea 
from  one  country  to  another."  Thefe  definitions  plainly 
Diew  that  the  nature  of  an  infurance  is  as  I  have  before 
mentioned.  And  therefore  by  the  laws  of  moft  foreign 
countries  infu  ranees  were  to  be  made  only  on  part  of  the 
Clip  or  goods,  and  they  were  not  allowed  to  be  good  in  any 
foreign  country  {nor  here  till  of  late  years)  if  they  exceeded 
the  whole  value  of  the  (hip  or  cargo.  But  indeed  of  late  in 
Bngland  two  other  methods  of  infurance  have  been  intro-" 
duced  of  iM^refl  or  no  intereji^  and  of  valued  policies  which 
■re  little  better  than  wages.  But  even  of  this  fort  I  n^ytr 
before  heard  of  any  infurance  on  a  voyage.  And  thefe  forts 
of  policies  have  been  found  fo  far  fronn  being  for  the  advan* 
ttge  of  trade,  that  they  have  been  very  detrimental  to  it, 
and  productive  of  great  frauds,  an^   therefore  thev  are  de- 

^     dared 
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1752.  dared  to  be  void  by  the  flat.  19  Gea.  2.  c.  37.  I  donoC 
mention  that  ftatute  as  extending  to  the  prefent  cafe,  becaufe 
this  policy  was  made,  before  that  ftatute.  But  J  mention  it 
to  fhew  that  thefe  forts  of  policies  ought  not  to  be  fairoured, 
or  extended  beyond  the  exprefs  words  of  them ;  and  there 
is  no  exception  in  the  ftatute,  which  is  material  to  the 
prefent  cafe;  for  though  there  is  an  exception  in  refped 
to  privateers,  it  is  only  of  infurances  made  on  the  ihips 
themfclves. 

Secondly,  in  the   next  place,  I  think   it  plainly   appears 
from  the  words  of  the  prefent  policy  that  it  was  the  intent  of 
the  parties  to  infurc  only  the /hip  with  its  appurtenaiKes,  and 
that    they    never    thought   of  infuring   the   voyage.    This 
infurancc  is  faid  to  be  on  the/hip^  &c.     The  perils  fpecified 
in  the  policy  are  confined  to  fuch  as  may  happen  to  thjhifi 
&c.     I'he  mip,  &c.  is  valued  at  fuch  a  fum.    And  lihould 
think  that  even  at  the  time  of  bringing  this  a£lion  the  plain- 
tift*  and  his   advifers   never   imagined  that  the  voyage  was 
infured,' becaufe    he  has    iiot  averred    in  any   part    of  his 
declaration  that  the  perfon  for  whom  the  tnfurance  was  ir.;ide 
"was  any  ways  interefted  in  the  voyage^  but  only  that  he  had 
an  intereft  in  the  fliip.     But  this  was  (I   fuppoie)  an  after- 
thought, founded  upon  a  miftake  in  the  refplution  in  the  cafe 
of  Pondv.  King^  of  which  I  (hall  take  notice  by  and  by: 
and  upon  this  foot  it  was  infifted  that,  it  being  mentioned 
>:i  the  policy  that  the  (bip  was  to  go  on  a  cruifing  voyage  for 
icur  months,  thecruife  and  the  voyage  were  the  thing  infured 
Sut  it  is  (I  think)  very  plain  and  clear  that  theie  words, 
■which  were  fo  much  relied  on  by  the  plaintiff,  were  inferred 
3n  the  policy  for  other  reafons,  and  that  they  will  not  bear 
fuch  a  conftrudtion  as  is  contended  for  by  the  plaintiff.    The 
time  was  infertcd  for  the  benefit  of  the  infurer,  that  bemiaht 
not  be  obliged  to  make  ^ood  the  lofs  of  the  fliip  unlets  it 
happened   within  that  time.     And  the   mentioning  that  the 
fhip  might  cruife  or  fail  to  or  from  any  place  or  places  within 
that  pe-.iod  of  , time   was  infertcd  both  for  the  fake  of  the 
infured  and  the  infurer;  for  the  fake  of  the  infured,  to  pre- 
vent the  infurer  infifting  on  a  deviation;  and  for  the  f«ikc  of 
the  infurer,  that  the  fhip  might  not  be  employed  in  any  fcr- 
vice  but  cruifing.    For  an  infurer  cannot  know  what  premium 
to  infift  on,  unlcfs  he  knows  on  what  fervice  the  (hip  is  to 
be  employed,  whether  on  a  more  or  lefs  dangerous  voyage  i 
if  iVveveWvc   this  (hip  had  been    employed  during  the  four 

moftths 
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months  on  any  other  fervlce  but  cruifing,  to  be  fure  in  cafe     1752. 

rf  lot's  the  infurer  would  not  have  been  liable.     To  (hew 

the  abfurdity  of  the  notion,  that  this  expreffion  of  cruifing 

[hews  that  the  infurance  was  on  the   voyage,  I  beg  leave  to 

put  only  one  cafe,  which  is   too  plain  to  be  difputed.     Sup- 

pofe  a  man  infures  on  a  (hip  to  carry  tobacco,  from  any  place    in  Error.' 

to  London^  (he  muft  carry  tobacco,  becaufe  if  (he  might  carry 

dther  things  (he  might  be  in  greater  danger  of  being  loil: 

bat   ifby   reafon  of  a  ftorm,  or   for   any   other  reafon,  the 

tobacco  be  thrown  overboawl  and  lofi-,  but  the  (hip  comes 

fafe  to  London^    was   it  ever  thougl\t  that  the  infurance  on 

the  (hip  was  to  be  paid  ?   And  ycc  this  is  exadly  a  parallel 

cafe  with  the  prcfjnt. 

Thirdly,  What  I  have  already  faid  (hews  that  the  notion 
of  an  infurance  011  a  voyage  is  abfurd  :  but  I  will  in  the  next 
place    mention  feveral  other  abfurdities  and  inconveniences 
that  would  enfue  if  this  con(lru(Slion  (hould  prevail.     In  the 
ifirft  place  it  would  be  a  double  infurance,  both  on  the  (hip 
iuid  the  voyage  ;  for  if  the  (hip  were  loft  before  the  end  of  the 
four  months  to  be  fure  the  voyage  is  loft  ;  and  if  the  voyage 
be  loft,  according  to  the  plaintifPs  conftru6lion,  though  the 
ihip  (as  in  the  prefent  cafe)  be  in  good  fafety  at  the  end  of 
the  four  months,  yet  the  infurance  muft  be  forfeited.     In  the 
next  place   if  the  lofs  muft   be  total,  then   if  the  (hip    be 
dfe  but  one  day  or  one  hour  during  the   fou^;.  months    the 
infurance  will  not  be  forfeited.     On  the  other  hand,  if  it  may 
%t  partial,  as  to  be  fure  an  infurance  for  four  months  may  be 
divifible  into  parts,  a  worfe  abfurdity  will  follow;  for  chough 
the  (hip  in  the  firft  part  of  the  voyage  (hould  take  a  prize  of 
never  fo  great  a  value,  yet  if  (he  be  prevented  purfuing  her 
voyage  but  one  day  at  the  laft,  the  infurer  muft  pay  thcmor 
ney  infured,  which  would  be  very  abfurd  and  unjuft.    And 
yet  that  is  the  prefent  cafe  ;  for  it  is  found  by  the  verdi£l  that 
this  (hip  took  a  prize  in  the  beginning  of  her  voyage  of  above 
double  her  value.     There  would    likcwife  be  another  great 
abfurdity  and  inconvenience ;  for  it  is  certain  that  the  only 
di(Fercnce  between  thefe  valued  policies  and  policies  on  interejl 
9r  m  interejl  is  this,  that  in  one  cafe  the  infured  is  not  obliged 
to  prove  the  quantum  of  his  intereft,  and  in  the  other  he  is 
pot  obliged  to  prove  any  intereft  at  all :  but  in  all  other  ref- 
pe6ls  thcfe  and  other  policies  are  the  fame,  -and  muft  be  de- 
termined and  conftrued  in  the  fame  mannei-;  and  fo  it  was 
etprefsly  held  by  the  Court  of  Common  Pleas  in  the  cafe 


S^t  Faster  TERMr  25  G^o.  n.    Cam.  Scac 

t 

»7S^'  ®^  ^^  Paiba  zni  Ludlow  [a).  Now  if  this  were  a  policy 
without  either  of  thefe  claufes,  and  the  infurance  were  upon 
the  voyage,  how  is  it  poffiblc  to  prove  what  the  lofs  is  I  hit 
a  (hip  in  a  vojwge  of  four  months, may  take  a  prite  of  a 
million  value,  or  ihe  may  take  no  prize  at  all,  or  (he  may  in 
Ueiw.'  ^^^^  ^^^^  ^^  ty^it\^  or  loft  herfclf ;  it  is  impoffiWe  thercifbrc 
that  fuch  a  contingency  can  ever  be  valued.  From  thefe  ob* 
fervations  it  plainly  appears  what  nonfenfical  forts  of  things 
thefe  infuranCcs  on  voyages  are:  and  if  it  were  necefiaryto 
give  my  opinion  upon  them,  I  fhouM  think  (according  to 
my  prefent  fentimenTs)  that  if  a  policy  were  to  be  fo  drawn 
as  that  a  rovage  were  infused  by  exprefs  words,  fuch  apo» 
Yicy  would  be  void,  both  as  illegal  and  unreafonabie. 

I  come  now,  in  the  laft  place,  briefly  to  take  notice  of 
feveral  of  the  cafes  (^)  which  were  crted  by  the  counfcl. 
The  cafe  of  Pond  v.  King  (f ),  which  was  determined  in  K 
,  R.  H.  i\  Geo.  7.^  befides  that  it  is  a  very  modern  cafe,  is  ai 
different  from  the  prefent  as  poffible.  For  though  the  wonb 
of  the  infurance  are  pretty  much  the  fame  as  the  prelent, 
the  fliip  there  was  totally  loft,  fhe  having  been  taken  by  the 
French,  And  though  flie  was  retaken^  and  ordered  to  be 
r>eftored  to  the  owners  on  the  payment  of  falvage,  yet  thf? 
ncvec  thought  proper  to  pay  the  falvage,  fo  never  had  the 
Ihip;  and  they  cer(^inly  had  their  eleftion,  and  were  in  the 
right  to  do  fo^  For  as  by  the  terms  of  the  policy  the  in- 
furcrs  were  not  to  pay  any  falvage,  if  the  owners  had  paid  it^ 
they  muft  huve  paid  it  out  of  their  own  pockets,  and  would 
thereby  have  loft  their  claim  on  the  infurers;  they  thought  it 
therefore  moft  to  their  intereft  to  abandon  the  (hip,  and  to 
fue  the  infurers  for  the  money  infured.  So  that  we  can  de- 
termine the  prefent  cafe  for  the  defendant  without  at  all 
(baking  the  authority  of  Pmd  v.  King,  The  cafe  of  Tft 
Paiha  v.  Ltfdhiv  in  tl;e  Court  of  Common. Pfeas,  5  Geo.  I.^ 
"which  was  ftrongly  relied  on  in  the  preient  cafe,  and  (as  I  am 

{a)  Com.  Kef>.  360. 

{k>)  All  tfie  cafes  rm  fhis  fuHjeff,  botli  prior  and  fubfeqtient,  arc  cdleM 
hy  Mr.  P^rk  in  his  admirable  trcatife  on  Tke  Law  •f  Marxnt  Imivramtu 

(f)  I  }V,}j\  191.  The  report  of  this  cafe  in  H^ilfin  is  accurate^  exaept:! 
e>ie  particular}  the  claufe  at  the  end  of  the  polic/  was  this;  **  In  caietbe 
ihip  fheuM  not  be  heard  of  in  twelve  months  after  the  expiration  of  the  (aid 
three  months,  the  afliirers  agree  to  pay  the  lofs  ;  the  aOlircd  to  rcpa/  the 
moQcy  in  caie  tlie  (hip  (hould  be  afterwards  heard  o#  i»  ftfety.*' 

infonned) 
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{nformed)  was  much  infifted  on  lilccwifc  in  the  cafe  of  Pond    1752. 
▼.  King,^  is  no  authority  at  all  for  the  plaintiff,  it  having  been  ^.^ 


determined  on  quite  another  point;  for  there  the  queftion,  p^lb 
which  was  fomuch  litigated,  and  which  occafioned  fo.much  agamf 
doubt  with  the  Court,  was  whether  the  (hip  were  loft  or  not,  ^'tz- 
the  property  not  being  altered  by  the  capture.  But  it  w.iSj^^^^* 
never  once  mentioned  or  imagined  that  the  infurance  wasoo 
the  voyage ;  if  it  had,  the  otffer  point  need  never  have  come 
ia  queftiont  For  there  was  no  doubt  but  that  the  voyage 
was  loft  by  the  capture,  whether  the  fliip  were  confidered  as 
Joft  or  not.  That  cafe  therefore  is  raihcr  an  authority  for 
the  defendant,  as  it  (hews  that  the  Court  and  counfel  at  that 
time  had  no  notion  of  an  infurance  on  a  voyage.  The  cafes 
of  Green  v.  Youngs  2  Lord  Raym,  840,  Trantor  v.  Il^atjon^ 
6  Mod,  12,  and  an  anonymous  cafe  inSalk,  444,  were  de- 
termined u]>on  other  points ;  and  not  a  word  w;as  faid  in  any 
of  them*  of  an  infurance  on  a  voyage.  There  was  indeed  a 
nifi  prius  cafe  of  Berkley  v.  CuUen  cited  and  faid  to  have  been 
tried  at  Gk/A/^^// before  Lord  Chief  Juftice  Lr^  in  which  it  ' 
was  faid  thatthe  Lord  Chief  Juftice  delivered  his  opinion,  that 
though  the  (hip  were  alive,  the  policy  was  forfeited,  becaufe 
the  voyage  was  loft  :  but  that  cafe  might  certainly  have  been 
determined  on  another  point ;  for  the  (hip  there  was  feized 
for  his  Majefty's  ufe  and  turned  into  a  hulk,  and  the  owners 
never  had  her  again  before  the  end  of  the  voyage ;  fo  that  the 
fhip  was  certainly  to  be  confidered  as  loft.  And  there  is  ano- 
ther nifi  prius  cafe,  of  which  I  have  a  report,  which  was 
tried  in  the  King's  Bench  at  the  Sittings  after  Trinity  term 
1749,  where  though  the  infurance  was  for  a  month  on  a 
cruile,  and  the  (hip  was  taken  by  the  French  and  detained 
for  fome  time,  fo  that  the  voyage  was  loft,  yet  as  the  Freneh 
afterwards  quitted  her,  and  (he  camtf  back  fafe  to  Z)«rf;7z^t///> 
within  the  month,  the  jury  (as  1  am  informed)  found  a  verdict 
for  the  defendant ;  and  I  never  heard  that  the  Judge  found 
faiilt  with  the  verdidt,  or  that  there  ever  was  any  motion  to 
iet  it  afide. 

Having  faid  fo  much  on  the  firft  head,  and  it  being  I  think 
very  clear  that  this  was  an  infurance  only  on  the  (hip,  and 
not  on  the  voyage,  I  (hall  fav  but  very  little  on  the  fecond 
point,  that  if  this  were  an  infurance  on  the  voyage  yet  that 
the  plaiaiifF  could  not  have  judgment.  And  this  is  fo  very 
plain,  that  I  think  it  cannot  admit  of  a  dispute;  for  it  is  cer- 
tain 
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17^2.  ^^'"  ^^^^  ^"  valued  policies  the  infured  muft  fhew  that  he  had 
fome  intereft  in  the  thing  infured,  though  he  need  not  prove 
the  quantum  of  his  interefl'.  Now  in  the  prefent  cafe  it  is 
only  found  that  P.  y^ycsy  the  perfon  on  wh6fc  account  the 
infurance  was  made,  was  interefled  in  the /htpy  but  it  is  not 
foiind  that  he  had  any  intereft  in  the  voyage  ;  nor  could  it  be 
fo  found,  (ince  it  is  not  fo  much  as  averred  in  the  declaration. 
Now  upon  a  fpecial  verdict  no  fa£l  can  be  prefumed,  nay  it 
muft  be  prefumedtbat  there  was  no  fuch  fact  proved,  fiiicea 
fpecial  verdi£t  cannot  find  a  negative  {a).  It  is  certain,  and 
it  has  been  a  common  cafe,  that  the  owner  of  a  (hip  has  let 
his  (hip  out  to  cruife  as  a  privateer  only  at  a  certain  rate, 
without  having  any  fliarc  in  the  contingent  profits  of  the  voj- 
a:;e.  And  if  the  cafe  were  fo,  there  was  the  more  reafoa 
why  he  fhould  infure  his  fhip  at  a  high  rate,  as  fuch  an  enter- 
priil'  IS  a  very  hazardous  fwTvice,  and  the  fhip  is  in  great 
dan'tr  of  being  taken  or  loft. 

Therefore  for  both  thefe  reafons,  we  arc  all  of  opinion 
that  the  judgment  of  the  Court  of  King's  Bench  muft  be  re- 
verfcd  (/;).'* 

{a)  Yid.Mjrt'm  v.  Jcnkin^  2  Str,  1144;  and  I  f^Vf.  57. 

{if)  Ttiis  cafe  was  afterwards  carried  up  to  the  Houfe  of  Lords,  where  this 
judgment  of  the  Exchequer-Chamber  was  (on  the  ift  of  Mar^A  i754.)affirm- 
ctl ;  eight  of  the  Judges  were  for  affirming,  three  for  reverfinj  it,  and  Mr.  J. 
Burnett  who  died  betore  judgment  was  a^ually  given  coincided  with  the  ci^bc. 


M26CC0.2THOM AS  Jenkins  on  the  Demifc  of  James  Pros- 
Kov.  xsih.      g^^  othcrwilc  Jenkins  againjl  Martha  Jen- 
kins. 

[Hil  »4,Gto.  a.    RoL  794.] 

A.  cave  an  O^  ^^^  ^^^^^  ^^  ^^'^  ejeftment  for    lands  at  Tarkhlll  and- 
annuity  to    ^^^  IVeJlhide  in   the  county  of  Hereford^  a  fpecial  vcrdi^ 
L.  lorher    was  found,  from  which  thefe  fa£is  are  taken. 

!  :e,  to  be 

x.ttf  certain  On  the  22d  of  July  1729  JoSn  Jenkins^  being  feifed  in 
L.-Jsbyhis  fee  of  the  premifes  in  queftion>  by  will^  after  giving  fevcril 
rdthende.P^^""**^y^^i^^^^^^>  S^^^  "  to^rjT  Harper  5/,  a-ycar  to  be 

'.  /i*d  tliofc 

1.  Js  to  C.  and  appurinie<\C..\v;%  tiiAOAcyc  \  Udd  Cut  C  took' an  eftatc  durirts  the  fifctiioe 

the  annuiVAnt. 

^»i.  U  Uc  did  uoi  lai^?  mv  t^^t  'vi\  lc«  t 
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{laid  to  her  out  ofthepremtfes  in  quedion  by  his  executor  as  long     IJSI* 
as  flie  (hould  live,  and  to  be  paid  quarterly'' ;  and  he  gave  to  < — -v — ' 
.  John  yenkins  fon   of    his  brother  David  Jenkipi^  "all  bis  T.  Jenkins 
lands  goods  and  chattels  with  his  money  out  upon  bills  and  <*""  J •]"•'" 
DOftds,"  and  appointed  him    fole  executor.     After  the  devi-     amnti 
Tor's  deajth)  to  wit,  on  the   2d  of -Mzy   ^12Pj^^^  Jenkins  U.  ]ilv- 
the  deviiee  entered,  and  on  the  ift  of  July   1750  died  Icav-     •^»^*- 
ing  yohn  yenkins  his  eldeft  fon,  and  ieveral  other  children. 
The  premifcs   in  queftion'  are  of   the    yearly  value  of  16/.       ^  . 
James   Projfer^  otherwife  Jenkins^  is  the  heir  at  law   of  the 
devifor ;  and  the  defendant  is  the  tenant  of  yohn  yenkins  the 
fbnof  the  devi  fee. 

'  After  two  arguments  at  the  bar  by  Prime  [a)  and  JVilles 
\b)  King's  Serjeants  for  the  plaintiff,  and  Poole  and  Wynne 
berjeants  for  the  defendant,  the  opinion  (r )  of  the  Court  was 
delivered  by 

JVilles^  Lord  Chief  Juftice.  (After  dating  the  fj)ccial 
vcrdift.)  "  The  queftion  is  whether  the  executor,  yohn 
^enkinsy  took  a  larger  cftate  by  the  will  of  the  devifor 
^ohn  yenkins^  or  only  an  eftate  for  life,  in  the  prcmifes  in 
queftion.  If  he  toolc  an  eftate  for  his  own  life  only,  he  being 
dead  the  leffor  of  the  plaintiff  as  heir  at  law  to  the  teftator 
is  entitled  :  if  he  took  a  larger  eftate,  it  muft  be  either  an 
eftate  in  fee  or  an  eftate  during  the  life  of  the  annuitant ;  and 
be  it  which  it  will,  as  the  annuitant  is  ft>.l  living  (^},  the  lef- 
for of  the  plaintiff  cannot  recover. 

Three  rules  were  laid  down  and  agreed  by  the  counfcl 
•n,  both  fides,  by  which  it  was  faid  this  cafe  was  to  be  deter- 
mined ; 

I  ft.  That  an  heir  at  law  fliall  not  be  difinheriied  but  by 
cxprefs  words,  neccffary  implication,  or  manifeft  intent ; 

2dly,  That  every  devife  muft  be  confidered  as  intended  to 
be  beneficial  to  the  devifee; 

3dly,  That  cytry  devifee,  who  is  to  pay  any  thing  out  of 
an  eftate,  muft  havefuch  an  intereft  in  the  eftate  as  will  ena- 

[a)  On  the  31ft  of  January  1751.  -  {h)  On  the  15th  oi November ^f^i, 

(.-)  It  does  not  appear  on  whic  day  the  jud^ent  of  the  Court  was  delivered  : 
txit  it  wa*  after  the  1 5th  of  November. 

{d)  It  did  not  appearon  tlie  fpeciai  verdi£^  whether  the  annuitant  were  liv. 
Snf^or  dead:  but  the  defendant's  counfcl  infiited  (and  that  argument  was  now- 
adopted  by  the  Court)  that  as  the  plaintifT  could  not  recover  during  tlie  Lfr- 
tun:  of  the  annuitant^  the  Cjurtcould  notprefumc  her  deatb  oa  a  fpeciai  vrrdi^. 
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1752.    blehim  to  pay  it,  otherwife  the  intention  of  the  d/vifor  will 
t— V — '  be  fruftrated.     And  we  agree  that  thcfe  arc  all  right  rules. 

T. JlN- 

tem  n*Eif.      ^^  therefore  it  be  not  the  plain  intention  of  the  devifor,  ap- 

KiNs    "  pearing  on  the  face  of  the  will,  that  the  executor  Ihould  have 

'^tf«^     a  larger  eftate,  wefhould  have  been  of  opinion  thattbeexe- 

ii.  Jek.   QuiQj^  would  only  have  had  an  eftate  for  life.     But  we  are  of 

opinion  that  it  plainly  appears  that  the  dcvifor  intended  togiri 

him  a  larger  eftate. 

As  to  the  fecond  rule,  we  do  not  much  rely  on  that,  fiwaf 
in  this  cafe  the  executor  is  to  pay  the  annuity  of  5/.  out  of  die 
eftate,  afid  as  the  eftate  is  found  to  be  worth  16/.  a-year,  lie 
cannot  in  any  cafe  be  a  lofer.  But  we  found  our  opinion  oa 
thiF,  that,  as  the  annuity  is  to  be  paid  by  the  executor  and  to 
be  paid  out  of  the  eftate,  the  intent  of  the  devifor  cannot  uicc 
phice,  unlcfs  the  executor  has  at  lefaft  fuch  an  eftate  in  the 
lands  devifed  as  wiil  Jaft  as  long  as  the  annuity  is  pa)'able. 
Whether  he  has  an  eftate  for  the  life  of  the  annuiunt  onir, 
or  in  fee,  we  need  not  detemine  in  this  adiion,  becaufethe 
annuitant  is  alive  :  but  we  are  rather  inclined  to  think  that  he 
took  an  eftate  in  fee,  becaufe  there  is  no  one  cafe  where  a  de- 
vife  by  virtue  of  the  word  "  paying"  has  been  adjudged  to 
have  a  larger  eftate  than  for  his  own  life,  in  which  it  has  not 
alfo  been  adjudged  that  he  took  an  eftate  in  fee  {a). 

There  are  fo  many  cafes  upon  this  head^  moft  of  which 
were  cited  upon  the  argument  of  this  cafe,  that  nuke 
for  the  defendant,  and  the  matter  has  been  fo  often  d«cr- 
mined,  and  is  now  fo  well  fettled,,  that  I  (hall  only  juft  men* 
tion  the  names  of  fome  of  thefe  cafes,  and  (hall  itate  only 
one  cafe  particularly  which  was  cited  on  the  part  of  ihc 
plaintiff  in  order  to  lay  it  out  of  the  way,  becaufe  we  think 
that  it  is  no  authority  at  all  in  the  pre(i?nt  cafe.  This  cafe 
1  mean  is  that  of  jfnjfjfy  v.  Chapman^  reported  in  Crc.  Car,  157- 

(c:)  Sec  Doe  d.  Beezlryv  fTaotlhufe,  4.  D.  &  E.  89,  There  tbedeviibrsafe 
his  real  and  peri%u;al  eOates  to  hiswi^  for  life,  aroddircded  part  oittiepcfion* 
alty  to  be  fulU  alter  his  wiftS  deatht  and  divide<l  between  five  periom;  he 
then  gavtf  two  annuities  to  jri.  and  Bm  tc  be  pmid  by  hh  execvttr  mt  cfHi  tehit 
efia:e,  and  to  connmcnce  after  his  v^ifc's  death ;  and  he  then  derifed  «•  the  re- 
mainder of  the  profits*  after  hii  wife^s  death  and  aftef  the  yearly  pajmects  10 
the  annuitants,  out  of  his  whole  cflate,  to  C,  Z).  and  E.  equaliy,  flurt  and 
fiiarc  alike :''  and  it  >;((as  holden  that  Che  gtscut^r  toel^  a  fee; 

but 
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more  fully  by  the  name  of  JbneJUy  v.  Chapman^  in  Sir     1752. 
yon*  211.     There  a  man  devifed  feveral  elbites  to  his  s^^-r^^i/ 
fons,  without  faying  what  eftate  they  (hould  have  in  t.  Jkk- 
1,  but  direded  that  they  fhould  bear  part  and  partahke  kiki  deou 
pay  out  of  his  houfes  and  lands  devifed  to  them  to  his   •'l^*5* 

40/.  a-year  during  her  life,  which  he  was  bound  to  agmwdi 
as  appeared  by  indenture,  covenant,  and  obligation;  and  M.  Jir<» 
/as  holden  that  they  took  only  eftates  for  life,  becaufe 
40/.  a-year  was  charged  on  the  lands  before,  and  the 
le  could  not  be  difcharged  by  his  will,  and  ii^o  whofc 
Is  ibever  the  eftates  fell  they  mud  be  charged  with  this 
iity;  and  that  the  will  only  contained  directions  to  the 

in  what  manner  they  were  to  pay  it  whilft  they  enjoy- 
beir  feveral  eflates  in  the  land. 

'he  cafes  on  the  other  (ide  are  fo  nuiherous  that  it  would 
lut  mifpending  time  to  go  minutely  through  them  in  fo 
1  a  cafe  as  this  is:  but  I  will  juft  mention  the  names 
yccit  (a)  of  the  principal  cafes,  CoUier's  cafe,  6  Cb.  16; 
Cro,  Eliz.  378;  Spuer  v.  Spicer,  Cro.  Jac.  527;  ^/7- 
V,  Hammond^  3  Co.  20,  21 ;  Greeve  v.  Dewel^  Cro.  Jac, 
\  IVeble  v.  Hearings  ih.  415,  416;  Lee  v.  IVithers^  Sir 
Jon.  107,  and  Pollexf.  539 »  Kead  v.  Hatton^  2  Modm 
and  Freak  v.  Lea^  2  Lev.  249 ;  the  two  laft  of  which 
very  (Irong  authorities  in  point,  but  I  think  that  the 
:at  cafe  is  fo  very  plain  that  it  does  not  want  them. 

:  was  faid  for  the  plaintiff  that,  if  the  executor  had  died 
le  lifetime  of  the  devifor,  this  annuity  would  have  been 
)fed  legacy,  which  (hews  that  ic  was  no  charge  on  the 
:e,  but  muft  die  with  the  executor :  whether  this  would 
\  been  fo  or  not,  it  will  be  time  enough  to  determine 
n  fuch  a  cafe  comes  before  us.  But  we  think  it  is  ^ 
imilance  not  material  in  the  prefent  cafe. 

.QOtfaer  matter  direfily  contrary  to  this  was  likewife  in«« 
d  on  for  the  plaintiff,  that  this  was  a  charge  en  the 
:e,  and  therefore  would  remain  a  charge  on  it  in  the 
Is  of  the  heir  after  the  executor's  death.    But  I  think. 

8e«  alfo  M9ont  d.  Ttgit  v.  Et^Jman^  W*  \%  Ct$.  t.  fup.  240,  X42« 
be  cafes  there  referred  to. 

Qtherwifcj 
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Other  wife;  becaufe  it  is  di  reeled  to  be  paid  by  the  execukri 

and  becaufe^    if  fo,    the  annuitant  would  have  no  remedy 

T.  Jilt-  againft  the  heir  for  a  breach  of  the  condition:  he  has  are- 

xiK^dcm.  medy  againft  the  executor  and  his  heirs  for  a  breach  of  the 

KINS.'    c^^dition,  and  the  heir  may  enter  for  the  benefit  of  the  an- 

againft     nultaiit.    "But  if  it  be  confidered  as  a  condition  annexed  to 

M.  Jen-  the  eftate  of  the  heir,  no  one  can  enter  on  the  heir  for  djc 

'^*'**'^    condition  broken;  and  if  they  are  conftrued  as  words  of  li* 

mitation^  it  will  be  exadily  the  fame  things  becaufe  the  d^ 

tate  is  not  limited  over  to  any  other  perfon. 

As  to  the  obfervation,  that  it  is  only  fatd  to  be  paid  if 
the  executor^  and  his  heirs  are  not  mentioned,  we  think  that 
of  no  weight;  for  faying  that  his  executor  is  to  pay  it  is 
only  dcfcriprio  perfonae,  and  is  juft  the  fame  as  if  he  had  £ud 
to  be  paid  b)  John  Jenkins. 

For  thefc  reafons  we  are  all  of  optnioa  that  judgmeoC 
muft  be  for  the  dcfetidant/*   , 


H.  «6Gco.  Drake  v.  Wiglesworth. 

9. 

Wcdnefday, 
^''^-  **'*'•  [Hill.  »3  Gxo.  2.  Rol.  630,  631.] 

Aruftom,   HpHIS  was  an  aftion  on  the  cafe,  in  which  the  plaintiff 
'  ho^!f!hol!l!  (amongO:  other   counts)    declared   that  on    the  firft  of 

crsinthc  ^ugJ^Jl  1 747  and  before  he  was  and  from  thence  hitherto 
pririih  of  A.  rtau  been  and  ftil!  was  lawfully  pofleflTcd  of  and  in  a  certain 
f^*ij^s/"»n<i  ancient  (a)  water  corn-mill  called  Bamoldfivick  Mill  with 
com  which  ^^'^  appurtenances  fituate  and  being  in  the  |>arifli  of  Bamol^'" 
ihail  be  ufed  Tt'/V^  in  the  countv  of  Xorky  and  by  reafon  thereof  had  and 
by  th.m  oiight  to  have  for  all  the  time  of  his  poflTeflion  as  afore&id 
v!'it^iinthe  ^'^^  "f  ^^^  ^o^"  ground  in  the  faid  mill,  and  that  all  houfc- 
parim,  is  holders  and  occupiers  of  dwelling-houfes  within  the  pariih 
goui :  but  a  Qf  Barnoldfwick  aforefaid  during  all  the  time  of  the  laid  plain- 
thejTihair  ^^^^  poffeffion  of  the  faid  mill  with  the  appurtenances  of 
fiiiid  ail  right  ought  to  have  ground  and/lill  of  right  ought  to  grind 
their  corn     ^  j^g  (v^j^    j^ijj  .^\  ^.^^^  ^^^^  gfjgj.  ^^   grinding  thereof 

^ad/   *    '^  "^^^  ^"^  expended  in  their  rcfpedlivc  houfes  and  to  pay  t© 

%Mz\\  an  ob- 
ligation on  an  occupier  of  one  pffuch  houfes  is  not  extinguiflied  by  one  of  our  Kings  lar« 
iug  been  forme-ly  ,«/></  \nfee  of  fuch  hoiife  and  of  the  mill  at  the  fame  time. 

Qu.  if  it  would  not  hate  been  extirguifhed  by  the  King's  having  imkmhuti  fiich  boufe? 

(,«")  It  \s  uox.  T\tc<:^^x^  \()  ^\ft  >^\  \\  S&^Si  a«cif«<  mill.   Corpmt  y«  IkkAjff 
a  ^ucii.  111.. 
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diecuftom  is  unreafonable  and  againft  reafon  at  the  begin*  1752,  3. 
ning  of  it;  for  for  fome  things  no  reafon  can  be  given;  and  s.^^-(p^ii^ 
fir  Curiamj  the  cuftom  is  good.     As  to^tjie  beginning  of   Draks 
cuftoms,  it  was  faid  by  Lord  Coit  in  Gatewarifs  cafe  (a)     *^*"^ 
(fpeaking  of  the  difference  between  prefcriptions  and  cuf-  ^p^x"* 
tarns),  ^'  Every  prefcription  ought  to  have  by  common  in- 
tendment a  lawful  beginning,  but  otherwife  it  is  of  a  cuf- 
tmni   for   that  ought  to  be   reafonable,   et  ex  certd  cayfi 
rationabili  (as  Littleton  faith)  ufitata,  but  need  not  be  in* 
tended  to  have  a  lawful  beginning,  as  cuflom  to  have  land 
.devifable,  or  of  the  nature  of  gavelkind,  or  Borough -Engli/h 
iic/^    In  Harbin  v.  Grene^  Moor  887  (b)^  the  cuftom  was 
only  holden  to  be  oad,  ^ecaufe  it  w^  laid  that  they  wer^ 
'to  grind  all  their  corn  which  they  fold  as  well  as  what  they 
confumed  in  their  hou&s* 

As  to  the  objedion,  that  it  cannot  be  extinguilhed,  for 
which  was  cited  6  Co.  59.  Gateward's  cafe ;  that  is  only  faid  ' 

^^/ight  of  common,  but  not  of  other  rights^ 

I  admit  that  there  mud  be  a  mutual  confideration ;  and  in 

Ai^  cafe,  to  be  fure,  if  a  man  is  obliged  to'  grind  at  a  mill, 

the  owner  of  the  mill  muft  keep  it  in  order  with  all  necef- 

^fiKies.     And  if  this  declaration  had  been  in  the  old  way  on 

^'Ac  cuftom  this  mud  have  been  fet  forth,  otherwife  on  a 

demurrer  the  declaration  would  have  been  held  bad:  but  this 

aftion  being  on  the  poiTciEon  only,  it  need  not  be  fet  forth 

in  the  declaration,  but  the  cuftom  muft  be  proved  at  the 

trialy  and  enough  proved  to  (hew  that  it  was  a  good  fubfift- 

ji|g  cuftom,   otherwife  the  plaintiff  could  not  have  had  sl 

/verdifi:  but  we  muft  take  it  that  it  was  fo  proved  here, 

becaufe  it  is  fo  ftated  in  the  cafe.     We  are  therefore  of  opi- 

4Uon  that  this  is  a  good  cuftom  (r)« 

As  to  the  fecond  queftion  whether  on  the  fiate  of  the 
le  there  was  any  unity  of  pofleftion  that  deftroyed  the  plain- 
tiiPs  right,  we  are  of  opinion  that  there  is  not. 

iti)  6  Ct.  60.  h. 

(^>  H»h.  189.  S.  C. 

^e)  See  Ot  v;  BirkbecJt,  Dtugh  21S.  eO.  ed. 

Uu  We 
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jjS%f  3*      We  tre  not  quite  agreed  whether  the  vnxAfiifin  implies 

K^^X^^m/ p^J^Jpo^ :  but  if  it  doesy  we  think  it  does  not  deftroy  the 

PiABs   cuitom ;  bccauie  we  tatke  it  to  be  a  rufton^  not  anncxd  to 

H^    the  eftate,  but,  perfonal,  to  the  inhabitancy.     And  there- 

WiGLSf.  f^^  taking  it  for  granted  tiat/eifiH  implies  poffeffmn^  it  docs 

not  imply  inhabitancy  i  and  if  the  King  did  not  inhabit  the 

houfe  (which  is  not  ftated,  and  it  cannot  be  prefurocd  that 

he  did,)  it  is  not  fuch  an  unity  as  will  affe^  the  prefeot 

cafe. 

It  is  plain  that  this  is  not  annexed  to  die  houfe  $  for  if  b^ 
.  none  but  ancient  hou(es  could  be  afieAed  by  the  cuftom: 

I  but  the  cuftom  is  clearhr  not  confined  to  ancient  houfes,  for 

^  if  a  man  live  in  a  new-Duilt  houfe^  he  is  bound  to  srind  his 
corn  there ;  I  think  therefore  this  is  not  improperly  called 
lex  loci.     This  has  been  compared  to  a  right  of  coauooo 
and  a  way :  but  I  think  it  is  not  like  either,  becaufe  com- 
mon is  a  profit  out  of  the  land,  a  way  is  an  faiement;  and 
a  man  cannot  have  an  eafement  in  his  own  land,  nor  bate 
the  whole  of  the  profits  and  part.    And  Tct  fome  rights  if 
common  have  been  bolden  not  to  be  exnnguilbed ;  as  it  is 
faid  in  many  of  our  old  law-books  that  common  appendaat 
is  not  cxtinguilhed,  though  of  late  it  has  been  bolden  other- 
wife  {a).     And  fome  rights  of  way  are  not,  as  a  way  to  a 
church  or  a  Market ;  it  was  fo  held  in  i  RoL  jfbr,  036.  fL 
10  &  13;  6  Co.  Gateward*s  cafe;  3  Bufftr.  339,  Sbunf. 
Pigoty  and  in  the  fame  cafe  reported  in  Poph.  166.    That 
was  the  cafe  of  a  watercourfe;  and  it  was  bolden  in  bodi 
cafes  that  the  right  to  a  watercourfe  is  not  deflroyed  by 
unity  of  pofleffion,  ift,  becaufe  it  is  natural,  and  2diy,  be- 
caufe of  the  neceffity.     And  this  cafe  much  more  refeipbks 
the  cafe  of  a  watercourfe  and  a  way  to  a  church  than  the 
cafes  of  commons  and  general  rights  of  way. 

We  are  therefore  of  opinion  that  this  right  is  pot  deftrqjred 
by  any  unity  of  pofleffion  ftated  in  the  prefent  cafe%  and  that 
^icrefore  the  plaintiff  muft  have  his  judgment.*' 


».• 
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Edward  Barker  and   Jamss  Cookb  agninfi  m. {m) t^  ^ 
Trc^iai  Bifhop  of  London,  Caleb  Lomaz,   ^^^** 
and  Daniel  Bellamy  Clerk. 

(Tr.  04  Gs«.  s.  Roll  from  781  «>  796] 

npHIS  was  a  quare  im{>edit  brought  by  the  two  plaintiffs  If  A.  and 
^   jointly;  but  Co^ii  was  furomoned  and  fevered;  and  ^^^nj^^^^ 
Barker^  an  in^nt>  by  bis  next  friend  E.  Radcltffiy  declared  idvowfon, 
alone.  ^  not  agre« 

The  count  deduced  a  titk  to  the  advowfon  from  the  reign  ^^^!?^ 


of  Cbarks  the  Second  to  i/1  KiUlgnw  in  1693;  and  then  a.  the  elded 
ftated  that  H.  KiUigriw^  being  fcifed  in  fee  of  the  advow«  (or  her  af- 
Ion,  on  the  8ch  of  Dicember  1 704  by  will  devifed  to  his  wife  ^^}^^  . 
Lucf  for  life,  and  died  in  Dicember  1712;    whereby  ^trr^thefirft 
hts  widow  became  feifed  of  the  advowfon  in  grofs  as   6t  turn,  and  B. 
freehold  for  the  term  of  her  life,  and  the  reverfion  defcended  ^  ***|[/Jl 
to  Lucy^  Marjy  and  Judith  KilligreWy  the  daughters  and|f^ 
oobeirefles  of  7.  KiiiigreWj  whereby. they  became  feifed  of —And if, 
the  reverfion  in  grofs  as  of  fee  in  coparcenary.     That  on  ^^2  ^ 
the  8th  of  Auguft  1716,  Lucf%  (the  daughter's)  third  part^j|gree» 
of  the  advowfon  was  fettled,   fubjcd  to  the  widow's  life*  C.  (aiirang* 
efhite,  on  yami$  Co9ke  on  his  marriage  with  Lucy  Killigrew^^y^^^^ 
for  bis  life,  remainder  to  the  wife  for  life,  with  divers  re-^^^^^^. 
mainders  over.    That  on  the  3d  of  February  ijib  Mary^toi^zvtL* 
Kiiiigrew  married  £.  Barber  (the  father  of  the  plaintiflf),««ncyawl 
whereby  £.  Barber  and  Marv  his  wife  in  right  of  the  faid  JJ^J^'^ 
jldbf^  became  feifed  of  Mary\  third  part  of  the  ad vowfon.  ouare  impe- 
That  during  the  life  of  JLvr^,  the  w.dow,  on  the  i ft  of^tbrou^ 
OSlAer  1728,  the  church  became  vacant  by  the  death  of  E}^^^ 
FctbergiU  the  then  incumbent,  whereupon  one  Caleb  ZMitfx,  tnmythoiigli 
ufurptng  on  the  title  of  Lucy  the  widoW|  prefented  ?.  Rnh  not  for  the 
u^  who  was  admitted,  inftituted,  and  induded.     That  on  °^^  ^^ 
the  loth  of  September  l^^<)^  Lucy^  the  widow,  died.     That  ^,^,' S.  c. 
on  the  8th  cf  June  1730  the  church  became  vacant  by  the 
refignation  of  J.  Komney^   whereupon  the  King,  ufurping 
on  the  title  of/.  Cookcy  E.  Barker  (the  father),  and  Mary 
his  wife,  and  judith  Kiiiigrew^  prefented  the  faid  J.  Ram^ 

fs)  It  does  iMt  diftinAly  appear  on  what  day  the  judgment  was  si¥en»  but 
it  WM  after  the  Ttb  of  Fthmery  175s,  when  the  laft  argHmciit  waa  heard. 

U  U  2  fUJf  . 


LOMAX* 
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1752,  3.  neyy  who  was  admittod  inftitutcd  and  inducted.  That  on 
K^^-^-^^z  the  lOth  of  May  1731  Judith  KtUigrew  by  will  dcvifed  her 
BimieFt  third  part  to  tniftecs,  lA  truft  for  her  fifter  Mary  Barker 
agumfl  fQf  ^^ip  ]jf(g  to  2in<)  for  ^cr  feparate  ufe,  remainder  to  E.  Bar- 
ker  (the  plaintiff)  in  tail,  with  remainders  over,  and  died 
on  the  i8th  of  Jum  173*.  That  on  the  ift  of  May  1734. 
Mary  Barter  dicdy  leaving  £•  Barker  (the  plaintiff)  her 
only  fon,  upoa  whofc  deceafe  E.  Barker  (the  plaintiff)  be- 
came fcifcd  as  of  fee- tail  in  the  third  part,  which  had  origi- 
nally belonged  to  Judith  Killigrew.  That  afterwards  mc 
church  became  vacant  by  the  death  of  J.  Rormiey^  and  ftill 
continues  vacant,  whereby  it  belonged  to  James  Ceoke^  £. 
Barker  (the  father),  and  E.  Barker  (the  plaintiff)  to  prc- 
fent  &c.  Th:it  on  the  28th  of  Nwemher  1747,  during  the 
vacancy,  E.  Barker  (the  father)  died,  on  whofe  death  £. 
Barker  (the  plaintiff)  became  axid  was  feifed  in  grofs  as  of 
fee-tail  of  and  in  the  third  part  of  the  advowfon,  which  was 
.thtf  father's  (£.  Bafker^s)^  whereupon  it  belongs  to  James 
Csoke  and  E,  Barker  (the  plaintiff)  to  prefent  «c.  but  that 
the  defendants  will  not  permit  them,  but  unjuftly  hinder 
them  &c. 

The  biQiop  only  claimed  the  admiffion  inftitution  and  in- 
dudlion  of  vicars  to  this  church. 

The  two  other  defendants  feverally  pleaded  four  pleas; 
but  the  third  is  the  only  one  to  which  there  was  a  de- 
murrer. 

The  defendant  Lomax^  in  his  third  plea,  dated  that  in 
Aficiaclmas  term  in  the  20th  year  of  the  reign  of  George  the 
bfcoiid  he  the  defendant  (then  being  under  the  age  of 
twenty-one  years)  by  M,  Lomax  his  next  friend  impleaded 
Edrnunrl  tfien  bllhop  of  London^  and  one  Z).  Crefpin  Clerk, 
James  Cooke  one  of  the  plaintiffs  in  this  caufe,  and  Edward 
Barker  (tno  father  of  the  other  plaintiff),  in  ihis  court  by  a 
wilt. of  quaic  impedit  &c  ;  that  Edward  Barker  (the  father) 
dit^d  prulirig  'he  faid  plea;  and  thereupon  fuch  proceedings 
were  hiiJ  againfl  the  three  other  defendants  that  he  (L9max 
the  defendant  in  this  caufe)  in  Hilary  term  in  the  twcnty- 
fwd  year  ot  the  reign  by  the  conilderation  of  this  Court  re- 
covered a'>ainit  James  Cooke  his  prefentation  to  this  vicarasre, 
by  U  fault  of  the  faid  James  Cocke  i  that,  as  the  bifhop  only 
darnel  t.vr  admillion,  ne  alf>  recovered  againft  the  bifhop, 
b;it  ew-cnion  was  ftaved&c;  and  that  in  the  Afichaelmas 
term  fallowing  he  alfo  recovered  againff  Daniel  Crefpin^  ((fat- 
ing the  pleadings;  the  iiluc  joined,  the  verdi£t,«and  the  judg- 
ment j) 
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,  ipent  (a) ;    on  which,    on  the.  13th  day  of  February  In  the  1752,  3. 
twcnty-fecond  year  of  the  rtign,  &c.  there  iffued  a  writ  to  >,..<-j->^ 
the  bi(hop,  diredling  him  to  amove  D,  Crefpin  from  the  vi-    Barkir 
caragp,  &c.  and  to  admit  a  fit  pcrfon  to  the  vicarage  on  the      aganji 
prefentation   of   Lomax    (the    now  defendant) ;    by   virtue    ^*>»*^*' 
whereof  the  bifhop  removed  D,  Crefpitty  and  at  the  prefen- 
tation of   Lomax  (the  now  defendant;    admitted  and  infti-' 
tuted  D.  Bellamy^  (the  other  defendant)  who  harh  ever  fince 
been  and  iHll   is  parfon,  &c. ; — averring  th^it  ya?nes  Cookcy 
£dward  Barker^  (the  father)  and  Edward  Barker^  (the  fon) 
in  the  lifcrtime  of  Edward  Barker  (the  father)  never  did  agree 
amon^  themfelves  to   prefent  a  fit  perfon  to  the  church,  and 
that^.  Cooke  and  Edward  Barker  (the  fon)  after  the  death 
^oF  £•  Barker  never  did  agree  amoiig  themfelves  to  pre- 
fent, &c. 

The  third  plea  of  the  defendant  Bellamy  was  the  fame,  mu-  * 

tatis  mutandis. 

To  thefe  pleas  there  was  a  general  demurrer. 

The  cafe  was  argued  the  fir  ft  time  by  BootU  Scrjt,  for 
the  plaintiff,  and  Poole  Serjt,  for  the  defendants  on  Thurf-^ 
day  the  13th  oi  June  X751,  and  the  fecond  time  by  Prime 
Serjt.  for  the  former  and  Draper  Serjt.  for  the  latter  on  the 
6th  and  7th  of  February  1]$^'  '^-'^  Court  took  time  to  form 
their  opmion,  which  was  afterwards  delivered  as  follows, 
by 

TPlllesy  Lord  Chief  Juftice.  "  As  the  pleadings  are  very 
long,  1  (hall  only  ftate  fuch  parts  of  them  as  are  material  to 
the  point  in  qucftion.  The  bi(hop  claims  nothing  but  as 
ordinary,  fo  there  is  a  judgment  as  of  courfe  againft  him. 
The  defendants  Lomax  and  Bellamy  have  pleaded  fevcrall/ 
four  pleas,  but  the  fame  in  efFcdt ;  ilTues  have  been  joined 
on  the  firft  fecond  and  fourth  pbcas,  and  found  for  the  de- 
fendants; two  of  them  by  a  jury  and  the  other  by  a  certifi- 
cate pf  the  bifhop  (^).  But  there  is  a  general  demflrrer  to 
the  third  plea;  and  it  is  that  only  that  now  comes  before 
the  Court. 

{a)  That  cafe  gave  rife  to  the  queHticm  in  Bcr^ei  139,  whether  or  not  in 

-qvare  impedic  the  ftlaintlff  were  entitled  t^i  coAs.     Sse  alfo  Tkrate  and  Otktrt  v. 

'Tht  Bi/t9p  cf  London  and  Others ;  i  H.  Si.  Ref».  550.,  where  it  was  itolden 

chat  a  defendant  in  quare  impedit>  w1k>  obtains  juOginciit  on  demurrer,  \%  not 

entitled  to  cofb.  « 

{Jh>)  This  was  a  cerllficitc  of  the  ihftitution,  5rc.  of  one  Perkins,  (btcd  20 
the  pleadings. 

I  Ihal] 
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17^2, 3.      I  ^^^  therefore  only  ftate  die  plesu    (His  Lordfliip  beie 

^^L-^  ftattfd  it.)     Thi$    plea  concludes  with  an  averment  thit 

^jJm   EJf^^rd  Barker  ihc  father  in  his  lifetime  and  the  plaintiff  Giiir 

mgmni     ncver  did  agree  to  prcfcnt  a  proper  perfon,  and  dut  Edward 

toMAS.    ^jri/r  the  plaintiff  and  G^i/ ncver  did  agree  fince  tbcdtaih 

of  Edward  Barker  the  father  to  prefect^  and  this  is  confcffed 

by  the  demurreiw^ 

This  is  the  cafe  of  copartners,  or  their  alEms^  vho  accord- 
ing to  the  exprefs  words  of  Lord  (Hi  (which  I  fball  mention 
by  and  by^  ftand  on  the  fame  foot  tn  refpeA  to  this  queftion 
as  the  copartners  themfelves.  If  tkji  were  the  cafe  of  tenants 
in  common,  I  own  it  would  be  a  cafe  of  very  great  dificulty, 
and  it  would  be  necrflary  that  we  fliould  take  more  time  lo 
confider  the  (everal  cafes  that  have  beop  cited  in  refpeA 
to  tf  nants  in  common,  and  tho  doArine  of  fummons  and 
feverance,  which  is  a  very  nice  point.  But  we  think  tint 
Vre  can  determine  this  cafe  on  a  very  plain  point,  and  widu)ut 
entering  rnto  confideration  of  thefe  matters  at  alL 

I  cannot  fay  that  there  is  any  cafe  exadly  in  point  to 
warrant  the  judgment  that  I  am  going  to  give ;  but  there  is  no 
Cafe  agaiiift  it,  and  fo  we  arc  at  liberty  to  give  our  ju^^gment 
as  we  plcafe ;  and  we  think  that  it  is  warranted  by  reaibn 
andjuftice^  and  likewife  fupported  by  the  authority  of  (bme 
cafes  which  are  very  ftke  this,  though  they  do  not  quite  come 
up  to  it.  And  the  opinion  which  we  are  of  is  this,  that  this 
being  t^  fii  ft  turn,  to  which  Cooke  had"  a  ri^bt  to  prefent  as  he 
married  the  eldeft  copartner;  and  as  it  is  agreed  that  he  and 
Barker  did  not  agree  to  prefent,  the  judgment  againft  Cooke 
will  be  a  bar  to  a  qnare  impedit  btoujdht  by  Barkor  to  prefent 
to  this  turn^  but  that  it  will  not  at  all  cffefi  his  right  to  pre- 
sent after  the  next  avoidance* 

As  Barker  was  not  a  party  to  that  fuit,  it  is  not  reaibnable 
that  he  (hould  be  at  all  aff  ded  by  a  judgment  by  default 
againft  C^tfi/.  But  he  ought  neither  to  1^  in  a  better  or  a 
worfe  condition  than  if  there  had  been  no  fuch  fuit  or  judg^ 
ment.  He  would  be  in  a  better  condition  if  he  could  prefent 
to  this  turn,  and  in  a  worfe  if  his  right  to  prefent  to  die  next 
turn  would  be  ataUaffcdled;  but  we  think  thathcvrill  be 
neitfasT* 
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Lomax  cannot  claim  any  right  to  prefcnt  to  the  mxt  turn  1752,  3. 

by  virtue  of  a  judgment  in  a  fuit  to  which  Barker  >vas  not  Vi««^-y-^^/ 

a  party,  and  Ckoki  cannot  claim  a  right,  becaufe  he  has  fuf-  Baikir 

fered  Lmax  to  prefent  to  his  turn.  n*^^fi 

•,  .  «    Lomax. 

Befides  the  reafon  of  the  thing,  I  (ball  mention  two  or 
three  paflages  in  Coke^  and  three  or  four  cafes  in  the  old 
tx>oks,  which  we  think  warrant  this  opinion.  As  to  the 
dodrine  of  joint-tenants  and  tenants  in  common,  I  (ball  not 
intermeddle  with  it,  becaufe  neither  of  thefe  is  the  prefent 
cafe ;  and  there  the  right  of  advowfon  is  entire,  which  it  is 
liot  in  the  cafe  of  partners,  efpccially  when  they  do  not  agree 
to  prefent  the  fame  perfon  ;  but  I  (ball  confine  myfelf  to  luch 
pauages  and  cafes  as  relate  to  partners  or  their  affigns..- 

Co.  Lit  1 86.  ^  If  two  or  more  coparceners  be,  and  they 
cannot  agree  to  prefent,  the  eldeft  (ball  prefent,  and  if  her 
fifter  doth  difturb  her,  flie  may  have  a  quare  impedit  againfr 
ber ;  and  fo  (ball  the  iflue  and  the  affighee  of  the  eldeft ; 
and  in  the  fame  manner  the  tenant  by  the  curtefy  of  the 
eldeft  (ball  prefent  {a).**  By  the  ftat.  2  Weftm.  c.  5.  it  if 
cnaSed  thus,  **  Cum  advocatio  defcendit  particibus,  licet 
vnus  bis  prefentet  et  ufurpet  fuper  cohseredem,  non  propter 
^oc  exclufus  fit  ille  in  toto  qui  fiiit  hegligens  fed  alias  habeat 
tbrnum  fuum  prxfentandi  cum  accident/'  And  Lord  die 
in  liis  comment  on  that  ftatute,  2  In/l.  365,  fays,  ^  By  the 
common  law,  if  an  advowfon  dcfcend  to  divers  coparceners^ 
if  they  cannot  agree  to  prefent  the  eldeft  (ball  have  the  firft  , 
turn  and  the  fecond  the  next,  et  ficde  cseteris;  everyone  in 
turn  according  to  feniority,  and  this  privilege  not  only  .ex- 
tends to  them  and  their  heirs,  but  to  the  feveral  affignees  {b)y 
whether  by  conveyance  or  by  z&  in  law  as  tenant  by  the 
curtefy.  And  if  any  ft  ranger  ufurp  on  the  turn  of  any  one 
of  them,  this  does  not  put  the  other  out  of  pofleffion ;  and 
this  Uw  doth  extend  to  ufurpations  as  well  before  partition  as 
after."  The  fame  dodrine  is  exprefsly  laid  down  in  2  RolL 
J^r.  ^46.  6. ;  and  many  cafes  out  of  the  year  books  are 
^ited  to  this  purpofe. 

(s)  Sec  note  » in  Co.  Lit.  166.  ^«  by  the  Ute  kamed  editor, 
(i)  MsrrU  V.  ykJMs,  Crt*  ETm.  iS.  S.  P.  per  Mesdi,  fTmUm^  v|d  fe* 
fimBf  JuAicct }  dubitante  AUerjn  Ch.  J* 

But 
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1752,  3.       But  the  two  cafes  on  which  I  principally  rely  are  in  Br9, 

v^^-^-^^  yfhr.    tit.    Prtfentation^  f  26.  24  £;  3 ;  and   Bro.  Jbr.  dt. 

Bark  Kit    ^uare  imptdit^  pL  1 18.  2  //.  7.  7%e  forntcr  is  thus  A.  and  B. 

H^^rft     have  a  right  to  prcfent  to  a   vicarage  by  turns ;  A^  wbofe 

LoMAX.    ^^^^  jj  ^^  jg^  ^jj^  living  lapfe  to  the  bifhop  who  collated 

a  perfon  to  it,  and  upon  his  death  B.  prefeoted ;  and  held 
that  he  had  a  good  right ;  for  that  jf.  by  letting  the  living 
lapfe  to  the  bifliop  had  loft  his  tum^  and  that  it  (h«uld  not 
be  any  prejudice  to  B.  The  other  cafe  was  this;  four 
copartners  of  an  advowfon ;  the  firft  daughter  prefents  to 
the  ftrft  avoidance ;  the  fecond  daughter  to  the  fecond ;  and 
on  the  third  avoidance  a  firanger  ufurps  on  the  third  daughter 
and  prefents  by  ufurpation^  and  fuch  prefentee  was  inftituted 
and  induced  and  died  ;  ihe.fourth  (hsdl  not  lofe  her  tumbj  the 
third  daughter's  fufFeringa  ftranger  to. prcfent  by  ufurption, 
but  {hall  prefent  to  that  avoidance;  in  this  the  whole  Court 
■*  agreed,'  though  they  doubted  about  fome  other  points  of  die 
cafe. 

On  thefe  cafes  wc  think  we  may  found  our  prefimt 
opinion,  and  coniider  this  judgment  upon  the  fame  foot 
as  an  ufurpatiop  or  a  lapfe;  and  I  think  it  is  rather  ftronger 
than  either;  for  it  is' in  nature  of  a  grant  or  releafe  to 
Lojnax  of  this  turn  in  the  ftrongeft  manner  that  can  be. 

Upon  this  foundation  we  are  of  opinion  that  judgment  on 
diis  |ilea  muft  be  for  the  defendants ;  and  (hall  be  ot  opinion 
that  Barker  has  a  right  to  prefent  to  the  next  turn  if  ever 
that  matter  {ball  come  judicially  before  us  (tf)." 


(«)  ^ee  thrmU  mnd  Otkers  v.  Tit  Bj/^tf  of  Ltndtn  and   Marltr,    iKSL 
Mf}*.  376,  wlitic  the  qucAion  arofc  on  JSsrktr't  right  to  prcicat 
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Pendock  on  the  Demife  of  Wm.  Mackinder  r  28G.  2. 
a^ainft  Mildred  MACKiNDER.aud  Others.        Saturday, 

^       "^  February  r. 


fon 


/^N  the  trial  of  this  eje£hnent  in  Kent  before  Mr.  J.  De-  ^  p-rfc 
^^  ni/on  a  verdift  was  given  for  the  plaintiff,  fubjeft  to  theconviftcdbf 
opinion  of  this  Court  on  the  following  cafe.  peiit  larceny 

not  a  c*mfem 

The  leffor  of  the  plaintiff  claimed  a  fourth  part  of  certain  noracrr^/^/i 
premifes  in  the  declaration  mentioned,  b-ing  of  the  nature  witncfa  to 
of  gavelkind,  as  one  of  the  brothers  and  coheirs  in  g^^'^1- un^f  A^a'"' 
kind  of  y.   Mackinder  deceafcd  who  died  feifed  thereof  ina^car.  2. 
fee.     The  defendant  il/.  Mackinder^  under  whom  the  other  c.  3.— it  is 

•  defendants  held,  claimed  under  the    will   of  J.  ^^^-'^'^d/r,^^^^^''^^^^ 
(who   was  her  hufband,)    dated  SepUmher  23d  1750,  duly  puni(hmcm, 
iigned  fealed   and  publifhed,  and  attefted  and  fubfcribed  by  that  makes 
three  witneffes   namely   T.   Turner^  J^fip^   J^ff^^y  and  5^.  ^  "^f"  *"**- 
Fletcher*     J,  Fletcher  being  produced  as  a    witnefs  proved  2'wilf.  iS. 
the  will  to  have  been  figned  fealed  and  publifhed  as  above;  S.C. 

but  the  plaintifPs  counfel  ohjed^ed  that  the  will  was  Ineffec- 
tual to  pafs  lands  becaufe  jeffery  at  the  time  of  publifhing 
the  will  was  not  a  credible  witnefs  within  the  words  and 
meaning  of  the  ftatute  of  frauds,  29  Gar,  2.  r.  3.  f  5.,  he 
^  having  been  convidted  of  petit  larceny ;  and  a  copy  of  the 

•  r^ordof  conviction  was  produced  in  evidence  by  which  it 
appeared  that  ^if^ry  had  been  convicted  in  1729  of  Healing 
to  the  value  of  \od*  for  which  he  was  fentenced  to  be  whip- 
ped.    The  queflion  referved   for    the    confidtration   of  the 

•  Court  was,  whether  J*  J^ff'O  ^f^^r  f"ch  conviction  and 
judgment  could  be  deemed  a  credible  witnefs  to  atteit  and  Jub- 
fcribe  a  will  of  lands  within  the  words  and  meaning  of  the 
ftatute  of  frauds. 

This  cafe  appears  to  have  been  argued  on  three  federal 
days  6th  of  February^  17th  of  May^  ai>d  27 ih  of  June 
1754,  on  the  two  former  by  Wynne  Serjt.  for  the  plaintiff 
and  Poole  Serjt.  for  the  defendant,  and  on  the  lall  by  Prime 
Scrjr..  for  the  former  and  by  Willei  Serjt.  for  the  latter.  And 
on  this  day 

miut 
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I7<C.        ^^^  (^h.  J.  delivered  the  unanimous  opinioa  of  tbe 
^^^17^  Cdurt  after  ftating  the  cafe,  as  ft>llow8. 

Mgrnwl^  ^  There  is  but  one  Angle  oueftion  wbedier  or  not  y. 
Mackin-  Jeffery  were  a  competent  witnels ;  for  if  no(^  he  is  not  a 
°F*'  credible  one»  and  then  there  were  but  two  witnefles  to  the  will 
And!  (hall  confine  myfelf  to  the  <]ueftion  before  us»  beaufe 
I  have  obferved  great  mifchiefis  arife  from  judges  giving  obi- 
ter  opinions.  Therefore  I  (ball  notconfidcr  whether  perfoos 
convided  of  manflaughter  and  many  other  offences  can  be 
witnefles  either  before  or  after  they  have  had  their  dergj, 
but  (hall  fpeak  only  to  this  (ingle  queftion,  whether  a 
perfon  convided  ot  petit  larceny  be  a  competent  witntft 
or  not? 

But  before  I  fpeak  to  it  particularly^  I  will  lay  down  dib 

rule^  which^  though  it  has  been  fometimes  difputed,  is  00- 

doubted  law  and  founded  on  the  beftreafon,  that  it  is  the 

crime  and  not  the  puni(hment  that  makes  a  man  in&mous 

and  confeqiiently  no    witnefs.    To  illuftrate  this  I  codd 

mention  many  inftances,  but  (hall  only  mention  one  which 

will  make  this  point  fo  very  clear  that  I  need  mention  no 

other.     To  be  fure  at  common  law  infamous  puni(hnieiits 

were  generally  inflided  for  infamous    crimes:  but   there 

were  feme  few  inftances  to  the  contrary ;  and  there  have  been 

more  of  late,  as  the  law  -has  been  altered  by  feveral  ads 

of  parliament,  and  as  Ibme  precedents  have  been  made  which 

I  am  fure  I  (hall  never  follow*    But^  as  I  (aid,  I  will  men- 

cion  only  one  inftance :  the  pillory  has  alwajrs  been  confidercd 

as  the  moft  ignominious  puni(hnfent  of, all  ^  and  yet  by  ^^ 

4  ^  ^  AL  c.  10.  deer-ftealers  are  to  forfeit  joil  to  be 

levied  by  diftrefs  and  fale  of  eoods^  and  if  no  diftrefs  the 

otfender  is  to  be  fet  in  the  pillory.     Now  no  one  can  be  b 

abfurd  to  fay  that  if  a  deer-ftealer  is  worth  30A  he  is  not 

infiimous  and  may  be  a  witnefs,  but  if  he  is  not  worth  30/L 

be  is  infamous  and  his  teftimony   cannot  be  received.    Of 

this  opinion  were  thofe  great  judges  Lord  HaU  and  Lord 

Ch.  J.  Trebyy  as  appears  in   5  Mod.  75.  R.  v.  Davis  and 

Cartin    And  however  this   rule  may  interfere  with  ibme 

determinations  that  were  formerly  given  in  refped  to  odier 

offences,  it  connot  cofitradi<3  the  judgment  that  I  am  going 

60  give,  for  here  both  the  crime  and  the  puniihment  are 

iofiimoRS 
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Having  laid  down  this  general  rule,  I  will  now  confider    j*^^ 
the  nature  of  petit  larceny.     No  one  certainly  can  be  guilty  ,,^izzlj 
of  ftealing  but  a  man  who  has  a  wicked  mind.     Whether  p^J^^^ 
he  fleal  things  of  more  or  lefs  value,  though  the   injury  be     sgm^ 

{greater  or  lefs  to  the  party  robbed,  the  wickednefs  in  the  fe-  Mackin. 
.  on  is  the  fame,  nay  I  think  rather  greater  where  the  thing  fio-      ^**' 
len  is  of  little  value,  for  there  the  temptation  is  lefs, 

I  fhall  now  briefly  confider  the  cafes  that  were  cited.  O. 
Lit.  6.  b,  Perfons  convided  of  felony  are  infamous,  and  can- 
not be  witnefles.  lb.  X58.  a.  Such  perfons  cannot  be  on  a 
jur^,  for  it  is  a  maxim  in  law  repellitur  a  facramentoinfamis; 
which  I  think  holds,  for  the  fame  reafon,  as  ftrong  in  the  cafe 
of  a  witnefs  as  of  a  juryman.  In  3  Inft.  218.  hoiACoie 
lays  that  perfons  convided  of  petit  larceny  might  and  had 
been  put  in  the  pillory  at  the  difcretion  of  the  Judges ;  which 
ihews  that  it  was  confidered  as  an  infamous  criitie.  In  2 
Bulflr.  154«  a  perfon  attainted  of  felony  is  faid  to  be  infa- 
mous, and  cannot  be  a  juryman  or  a  witnefs.  In  i  Hale  H. 
J^.  Q  c,  43.  p.  503.  grand  and  petit  larceny  are  both  felonies^ 
and  the  nature  of  the  ofFence  is  the  fame  m  both.  So  in  2 
HaU  P.  C.  c.  37.  p.  277.  a  perfon  convicted  of  felony  is  not  a 
competent  witnefs.  In  i  Hawk.  P.  C  fo.  95.  /  36.  petit 
larceny  is  febny;  and  2  Hawk.  432./  19.  perfons  convift- 
ed  of  felony  cannot  be  witneiles.  In  trials  per  pais,  there  is 
an  inftance  where  the  Chief  Jiiftice  of  the  Common  Pleas 
at  the  Lent  aflizes  in  Suffolk  1657  would  not  allow  a  perfon 
convicted  of  petit  larceny  to  be  a  witnefs.  I  put  this  cafe 
laft,  becaufe  it  was  only  a  circuit  of  opinion,  ^^nd  is  taken 
from  a  book  of  no  great  authority.  I  could  mention  many 
more  cafes  to  the  fame  purpofe,  but  I  forbear  citing  them,  be- 
caufe no  one  cafe  was  cited  on  the  other  fide  where  fuch  per- 
sons had  been  allowed  to  be  witnefles.  The  a£l  of  Grace  20 
Geo.  2.,  though  infifted  on  at  firft,  was  immediately  given  up, 
becaufe  the<e  is  an  exception  in  that  ftatuCe  of  all  persons  con- 
vided  of  felony  before  1747. 

For  thefe  reafons,  and  on  the  authority  of  thefe  cafes,  we 
arc  all  of  opinion  that  J.  Jefffery  at  the  time  of  makiiig  the 
will  of  y.  Mgckinder  was  not  a  credible  witnefs  5  that  coufe- 

quently 
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T  fvr  mui  was  attcfted  by  two  credible  witncfles  onli 
ijii  ).  zi'  Tz:!  silare  could  (ufs  by  that  will ;  and  therefore  thii 
r*^  St'^.'Ci^:^  wao  djiim  under  that  will  have  nr)  title.  There 
f-re  ir:  lerii^  s:;ren  fur  the  plaintifi^  muft  fiaiid,  andth 
p:~ci  :riibcddivered  to  him  (^y).** 


.    T«zr  ro?  V  flsi  31  Cf  ].  r.  35.  it  it  eoaded  that  no  pnibn  (luflbei 
:u:..rT-c=s:rc  «-.3Kft  ty  raiba  at  a  ooavidioQ  far  petit  larceny. 


t  -  *  "^  5.  ?iA3L<ox  cgcinft  RoBE&TS  and  Groom. 

pe.  %^  Ceo.  X.    RoL  668.] 

jj^  ^-  ^-  '  "T^HI?  vi>  an  aaic«  of  replevin  for  taking  the  plaintiff' 
^.vr-  *  r  :r>ry  to  which  the  defendants  pleaded,  firft,  that  the 
-w.i»t-  .-i-  ^  ^  ^.-^  ^j^^  j}^  hodr,  and  coniequently  that  they  were  oc 
^."^  ?  ,^  ,.1  ^ . . :  i  iTc  a:  t:*  tri J  at  the  Limt  affi^es^t  Bedford  1754  W 
:>^-x  -..:^  ^-rr  \I'.  J«^>c?  /)/x^3«  a^fpccial  cafe  was  rcferved  for  til 


^  -■ :     nr..-  .»t  -fc 


V.    ^        Ttc  i:''r-cin»  were  furrefors  of  the  highways  for  die  p 

*       -/i  .-f  £-i=r^    frrr   in  the  jfwir    1 753,  in  which  )-car  ti 

;.  _,  /   ,-!«  -c  T\.  :  *   .,-r^"r:tiR:  of  the  Cime  p^rifli  occupying  aeon 

'".     -s  z:  .  -.re  ::c=:  l^rcs  thereof  the  yearly  value  of  Illy  kq 

- '  -  •  -  v*    ^^c  :r4-e  t  jio  caits  two  waggons^  and  ten  horles,  i 

;''."■    ••>  r.  1  :•,'-  :f  a  rr:lIiraDd  badger  and  in  carrying  his  gooi 

?..   *    r  iC -.1  r.aicund.'y.     Six  davs  were  duly  appoints 

■  -        ^  w  ,,r    r-voe  tr-trscf  given,  for  the  pa:  ifhioners  to  go  I 

V  ^t)"V, -*-r  '  p-Aii^  i::^:  i>  ihe:r  rcijpeclive  duties,  purfuanttod: 

^  !^  "    ,^-.*     -r^r^xC  :^e  ietxtal  ibiutes.     Purfuant  to  fuchappoim 

.'x  -:  i-.^-  .vc.^":?  t!:e  p^iiinutf'  attended  the  highways  wahoi 

t* .  _■:  ;  ■  cat  r^-r.  th.-^i  after  the  cuilom  of  the  country,  vij 

V  :^  rv\T:  :Xi  *.>s  ijvi  :wo  men  on  each  of  the  fix  dajs.    6< 

:  ,:  ,;.  , . --.^rs.'   riiihu^  that  he  ought  to  have  done  duty  wii 

<  .V  c^-rs  rjrr..2ied  with  three  horfes  and  two  m« 

,  ,  ,    V  ..:  1  c,*.rr*^t-::  bif.'^re  two  juftices  &c.  uhoon  hw 

:  \:  :%r  c;.^  niir.:  icr.  a^ijadced  that  the   plaintiflF  had  bc< 

,\*  .:^^>ct  oc  Jutr,  i^i  that  he  haJ  forfeite<l  jijMtrt 

.  :.v-  :^-::  *v  t::^  uii  dx  Aiys ;  and  in  order  to  iev y  il 

pfiuii 
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penalty  the  juftices  granted  a  warrant  of  diftrefs,  direded  to     1755. 
the  defendants,  who  took  and  impounded  the  plaintiff's  hprfe  ^_»-^-^^ 
as  a  diftrefs  in  order  to  fell  him  for  the  purpofes  of  the  war-  PiAttbv 
rant ;  whereupon  the  plaintiff  levied  his  plaint  in  replevin,  ^  «f»^ 
wherein  the  (aid  action  was  to  be  determined^  without  having" 
firft  demanded  in  writing  the  perufal  or  copy  of  the  vrarrant. 

.  The  queftions  for  the  confideration  of  the  Court  were^ 
whether  the  plaintiff  were  by  law  compellable  to  go  with  or 
to  fend  more  than  one  wain  or  cart  on  every  of  the  fix  days  ; 
If  nor,  whether  the  plaintiff  before  the  commencement 
of  the  adtion  ought  not  to  have  demanded  in  writing  a  copjr 
or  perufal  of  the  warrant  of  thejufticesj 

If  the  Court  (hould  be  of  opinion  with  the  plaintiff  on 
both  points,  then  the  poftea  to  be  delivered  to  him ;  other  wife 
the  poftea  to  be  delivered  to  the  defeftdantf^  and  the  verdid  to 
be  entered  for  them,  damages  is.  and  cofts  according  to  the 
ftatutes. 

After  two  argument's  at  the  bar,  the  firft  on  the  i8th  of 
November  1754  by  Prime  King's  Serjt,  for  the  plaintiff,  and 
Draper  Serjt.  ibr  the  defendants,  and  the  fecond  on  the  ift  and 
3d  of  February  1755  by  IVynne  Serjt.  ,for  the  former,  and 
IVilles  King's  Serjt.  for  the  latter,  the  Court  took  time  to 
confider  of  their  opinion;  and  now  it  was  delivered,  as  fol- 
lows, by 

Wllles  Ch.  J.  (after  ftating  thex:afe  and  the  queftions  re* 
fcrved  )•  ^  If  the  Court  are  of  opinion  with  the  defendants 
on  either  of  the  queftions,  the  plaintiff  cannot  recover;  fo 
that  we  need  not  of  neceftity  eive  our  opinions  on  both  quef- 
tions if  we  are  of  opinion  with  the  defendants  on  either  of 
them :  but  as  both  are  fubmitted  to  the  Court,  and  as.  the  firft: 
queftion  is  of  public  concern  and  is  that  which  was  principal^ 
\y  intended  to  be  confidered,  we  think  it  beft  to  give  ouropi* 
Qions  onahat  alfo,  though  on  the  fecond  queftioa  we  are  of 
opinion  with  the  defendants. 

The  firft  queftion  depends  on  the  feveral  ads  of  parliament 
idhided  to.    By  ftat.  2i:f  3  PL  f^  Mc.8^ /.  2.  every  per- 

foa 
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lyjij.  fen  For  eirery  plough  land  which  he  (lull  occupy  in  1  pirifli, 
K^^y^^^  and  every  other  perfon  there  keeping  a  draught  or  ploagh, 
PBABtoN  ihall  find  and  fend  at  everyday  [4  days]  and  place  tobe  ap- 

^fmm/i  pointed  for  amending  the  ways  in  that  parifli  oiu  wain  vr  cart 
furniflied  after  the  cuftom  of  the  country  with  oxen  horfes  or 
other  cattle,  and  all  other  necefiaries  meet  to  carry  thiM 
convenient  for  that  purpofe,  andalfo  two  able  men  withtte 
fame ;  under  pain  of  every  draught  making  default  igj; 
The  ft  at.  5  £/iz.  c.  13.  makes  no  alteration ;  it  only  appoints 
fix  days  inftead  of  four.  By  ftaL  18  EUz.  €•  la/  4.  evoj 
perfon  occupying  and  keeping  in  his  hands  in  poflcffionfevcnl 
or  divers  plough  lands  in  feveral  or  divers  towns  fliall  find  in 
each  town  or  pariih  (where  the  plough  lands  in  his  oocupyiiiE 
do  lie)  one  cart  or  wain  furniflied  &c.  for  the  amendment  aiM 
fcpairing  of  the  highways  within  the  feveral  pariflies  where 
the  faid  plough  lands  lie,  as  if  he  were  a  pari(hioner  dvfciliif 
within  the  pariflies  where  the  (aid  f^ough  lands  do  lie.  The 
liat.  22  Car.  2.  c.  12.  makes  no  alteration  in  refped  to  this 
point;  nor  does  that  of  7  &  8  ^  rr.  29;  only  the  fifth 
fcdion  fays  that  any  perlon,  who  fliall  have  in  his  occuptioo 
wood  land  or  other  land  to  the  value  of  50/.  a-year,  ihll 
be  deemed  to  have  a  plough  land  as  to  all  the  ttatotes  concenw 
ing  the  highways.  But  the  words  of  the  ftatute  of  Philip  d 
Mary  are  plain  and  clear,  that  no  perfon  fliall  fend  more  rim 
Me  wain  or  cart.  But  fome  books  and  cafes  were  cited  to 
ihcw  that  this  had  been  long  ago  determined  otherwife;  and 
that  the  fame  conftrudlion  had  been  put  by  the  Court  of 
King's  Bench  on  the  ftatute  of  Philip  and  Aiarj  as  was  |iuC 
on  it  by  the  BeMor4/hire  Juftices.  But  when  they  are  exa- 
mined, they  will  be  found  to  be  of  no  weight.  The  cafe  of 
Rex  V.  The  Inhabitants  •/  Fulham^  M,  a?  Car.  2.  B.R.rt- 
ported  in  3  Keh.  567,  and  referred  to  by  Daltm^  c.  $0,  fm 
chiefly  relied  on:  but  when  looked  into^  it  appears  to  be  no 
authority  at  all.  My  Brother  Draper  was  pleafid  to  fumlA 
us  with  copies  of  the  orders  that  were  made  in  the  King's 
Bench  in  refpe£t  to  this  matter.  And  yet  the  miftake  ol 
this  cafe  is  the  only  foundation  of  Dalton*s  opinioa 
Poflibly  upon  this  motion  fome .  expreflions  nuy  have  fai* 
len  from  fome  of  ahe  Judges  in  fiivor  cf  this  notion:  bul 
if  they  did,  fuch  extrajudicial  fayings  concerning  a  mattei 
not  properly  before  them  can  be  put  of  very  little  weight 

efpeeiallj 
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elpecially  when  the  words  of  an  a£l  of  parliament  are  (o  ^1755* 
plain  and  clear  as  they  are  in  the  prefent  cafe.     The  cafe  in  <-   v*    ^ 
SirT.  Raym. ^iS6j  is  no  determination  at  all,  aiAl  onlv  what  Psabsok 
was  laid  on  alKne  fet  by  Juftice  Morton^  who  to  be  iure  had  ^^^ 
no  authority  at  all  to  do  what  he  did ;.  and  therefore  the  *®***^** 
Court  fet  it  afide.     Befides,  the  report  of  that  cafe   is  very 
dark  and  obfcure.     Therefore^  as  to  the  firft  point,  we  are 
of  opinion  with  the  plaintiff  («). 

But  we  think  that  the  fecond  point  is  againft  him ;  for  the  * 
words  of  the  ftat.  24  G.  2*  c.  44./  6.  are  fo  very  plain  and 
extenfive  that  it  is  impoffible  to  get  over  them*  The  worda 
arr  n9  affian  (ball  be  brought  againft  any  officer  or  any  per^ . 
ion  for  anv  thing  in  obedience  to  any  warrant  under  the 
hand  and  (eal  of  a  juftice  of  peace  until  a  demand  in  writ«* 
ing  hath  been  made  of  the  penifal  and  copy  of  fuch  war- 
rant ;  which  is  admitted  not  to  have  been  done  here. 

The  anfwer  that  was  attempted  to  be  given  to  it  was  that  a 
Tiplevin  is  not  an  a£iion :  but  it  is  certainly  as  much  an  a£li« 
00  as  any  other  whatfoever.  It  proceeds  by  writ  declaration 
and  pka  or  avowry  in  the  (ame  manner  as  other  adions :  the 
perfon  who  brings  it  is  called  a  plaintiff,  and  the  perfon 
againft  whom  it  is  brought  is  called  a  defendant  or  avowant, 
according  to  the  nature  of  his  defence ;  cofts  are  given  to 
the  plaintiff  and  defendant  or  avowant  in  the  fame  manner  as 
in  other  anions  i  it  is  confldered  as  an  a£lion  in  the  ftatute 
4.  &  5  An.  r*  16  (  and  in  moft  of  tiie  ftatutes  concerning 
replcrvins,  particularlv  in  7  Hen^  8.  r.  4;  and  17  Car.  2.^. 
17.  It  is  exprefsly  called  an  adion  or  fuit. 

But  to  (hew  that  it  was  not  intended  to  be  within  this 
daufe  of  this  ftatute,  an  argument  was  drawn  from  the  iirft 
fedion  of  the  ad,  where  the  words  are  as  general  in  refpeft 
to  ir^iW  brought  againft  juftices  of  the  peace,  and  that  iU 
redU  that  at  leaft  a  month  betore  any  adion  commenced  no- 


(«)  But  an  alteration  has  been  fince  made  in  this  refpeft  by  the  general  high-* 
\y  ady  13  Geo.  3.  e.  78./.  34 ;  by  which  the  occupier  of  lands  ftc.  is  iiahfe 
to  provide  one  waggon*  cart>  Uc,  furniflied  atcer  tiie  cuttuno  of  the  country 
wjfh  hpr^  9fc,  and  tvv'o  able  men,  for  every  so'*  a-/car  occupied  by  him  aic. 

■  • 
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I -5 J.  tice  In  writing  (hall  be  given  to  the  juftice?.  It  was  argoed 
v^^ly^w/  t".ac  the  word  "  actit.n"  muft  be  tfllcen  in  the  fame  fcnfc  in 
PcA&f^N'  both  thefe  claufe*,  and  th.r  this  could  never  be   intended  to 

j-:-T  extend  to  replevins,  for  if  it  did  it  would  entirely  takeaway 
ihc  benefit  of  replevins  in  thefe  cafes,  becaufe  before  the 
moT;th  atcer  the  didrefs  the  goods  taken  might  be  fold  or 
f;»oiicd,  and  h  :he  party  would  be  without  rcmetly.  But 
this  argun^.cnr  arifes  tVooi  a  miftake,  in  not  confidering  the 
luiurc  o;  replevins,  and  that  there  are  two  forts  of  replevins; 
cne  only  10  have  the  goods  again,  which  may  be  by  plaint  in 
tne  Snerilr's  Court,  or  a  mandatory  writ  to  the  {heriff*;  and 
an:3ther  by  way  of  a«tlion  in  order  to  recover  damages.  Now 
thj  (\r,\  fort  of  replevin  is  certainly  not  an  adion,  and  to  that 
to  be  fure  the  (l.iture  does  not  extend.  But  the  fecond,  which 
is  the  prefent  cafe,  as  I  have  already  (hewn,  is  plainly  an  ac- 
tion; and  t'lis  we  ere  all  of  opinion  is  clearly  within  the 
wcrJs  of  th:5  act  {a)\  and  that  thercfoic  the  plaintiff,  not 
havi:i^  demAiideJ  2  peiufal  and  copy  of  the  warrant  before  (be 
aAion  ccmmcnctd,  can  have  no  judgment  in  this  a<^on. 

Another  point  u-as  ftartcd  that  a  replevin  will  not  lie  in  the 
prefcr.t  caie,  the  dillrels  being  in  the  nature  of  an  execution  (^}. 

But 

-•  S:-  ^^'z^JrJ\^.  Ccjirf  x'B'.  Re^,  *33'«  ^ut  fee  aJfo  LariiKinjnl 
c-r.r-  .iV:C'.:  u;."Jh1  :: :-.  Hj',i'  v.  Carr^  7  D.  (s  E.  274. 

,.-  L'v.  ai.:h.>nfy  *<  v^cli  as  principtr*  ic  fcems  as  if  the  goods  taken  in  this 
wic  ^  jl\.  rot  re  replevied.  i.«rd  Chief  Baron  G'liiert  indeed  {Cuk  Refinrnif 
3-; ! ,  -jyi  *<  11  a  L ..".;,.' jjhfdiflioii  award  an  execution*  it  fcems  thai  coic- 
).;?%  ::  •:«  for  :Iie  i:co»:?s  taken  by  the  flieriff  by  virtue  of  the  execution  j  and 
::  .  rv  ps::cn  ihovi.::  prtund  to  take  out  a  replevin,  the  Coo  it  of  jafttcc 
^.^4.'.%i .  •rr,.v..t  :.  m  :cr  a  contempt  uf  their  jurifdidlion.  But  if  s^nj  irferisr 
J.:  .J  v*^.  '.'.  .'.icck^r.  c\-:cutio:]»  a  replevin  will  lie  for  t)  e  good&uken  by  tlu 
e\rj..:o:-,  Scju:;,  t^.e  iuferiur  juriidiction  bemic  reilrained  witSiin  part^co- 
\%-:  .  rzi.zu  re  oil-.Cvr  who  took  the  goods  is  oUiged  tj  Ihew  that  he  took  the 
S  «x.  >  u:c:..n  li'ioitr  I  rri.ti,  and  that  the  interior  court  which  ilfued  the  ciecu* 
t.or.  vl  si  nc:  ^.xcee  i  :!.e.r  auitority  in  iifulii^  it;  befides  an  Inferior  court  cf 
itoo:  c..:.  .  :  v.n'rp".:  :or  *.ontc»T  pt  out  o!  the  court."  But  With  great  dc^- 
rtr^-e  to  10  '.ig'r:  an  autnority  »  Lord  Chief  B.-  Ci/^r,  the  two  rcafons  fiveo  for 
l..e  i^zi-.v  :o:  :  en  b;  ro  means  warrant  .1  His  firft  reaton  faib,  if  theofiuer 
:.-  k  tie  fCv^ls  \«i:r\;::t!.e  !:nuts  or  tni  particular  jnrifdiclion,  aroiif  theinfie- 
nor  coi:ri  v::c  r.v.r  c\.wcut:;eii  auaiiM«t)-  .q  ilfuing  the  execution;  iaflmt  if 
;:  be  a  lepil  c?:ecur.on  cguLiJy  executed.  And,  with  regard  to  the  fcconU 
.ea;o:^,  it  c-i  c.<  n<i:  ro*!ow,  bevaufe  an  inferior  court  cannot  commit  (or  a  cav 
tfinrr  cLtot  .ou.t,  chat  tliercibie  a  replevin  will  lie  ;  the  want  of  ntiioniy 
D'  :nn:ci-  ne  particuUr  ;^r.d  tuat  an  CKti'.iord«iur>)  puuiOmient  for  doing  tU 
t.;:us  decs  not  prove  th:^  :he  tfting  itfelf  may  be   IvgiUy  dooCi^— Tht  only 
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But  this  is  not  one  of  the  queftions  refcrved,  and  beiiiles     1755. 
is  not  now  at  all  material.     If  we  had  been  of  opinion  ^■i  — i*"* ^ 
with  the  plaintiff  on  both  the  points  referved,  it  might  ^»a^8om 
have  become  material :  but  as  we  are  not,    I    {ball  lay  r'*''*"'^- 
nothing  upon  this  point,  for  I  do  not  like  to  moot  points 
that  are  not  before  us  and  are  no  ways  material. 

But  being  of  opinion  for  the  defendant  on  the  fecond 
queftion,  the  poftea  according  to  the  rule  muft  be  deli* 
vored  to  him,  and  a  vcrdidl  is  to  be  entered  for  h'nii  with 
I  J.  damages  and  cods." 

iuthority  cited  by  Gilbert  in  fupport  of  this  opinion  is  the  cafe  oiAjUJ^uty 
▼.  Harvty»  3.  Lev.  2o4  *»  of  which  it  is  fufficient  to  obferve,  ift,  tuat  this 
queiUon  was  neither  agitftted  at  the  bar  or  decided  bj  the  bencht  and 
adiy^  that  the  judgmect  of  the  Court  was  againfl  the  plaintiff  in  replevin. 
But  in  oppoiition  to  this  opinion  may  be  placed  Bradjbavo^s  cafe,  T.  1  % 
fF.  3.  C.  B.,  6  Bac,  Abr.  55.  oA.  ed.;  R,  v.  Hbe  Skerif  •f  LtUefierJ^re^ 
I  Baraard  B.  R.  wo  \  R.  "9.  Mvnkf'sufe^  %  Str.  1 1 84,  and  R,  v.  Burchett^ 
U.  «»/.  I . ;  in  which  it  was  decided  that  where  an  aA  of  parliament  ordert 
a  diftrefs  and  fale  of  goods  St  is  in  the  nature  of  an  execution,  and  a  replevin 
does  not  Ke ;  and  in  two  of  which  cafes  an  attachment  Vas  granted,  in  the 
one  againft  the  (herifT,  and  in  the  other  againfl  the  party,  for  replevying : 
and  in  R,  v.  Bnrchettt  from  a  N^S.  note,  it  is  faid  <<  The  ground  of  the 
decifion  was  that  the  convidlion  was  conduflve,  and  it's  leg^ity  could  not 
be  queftiooed  in  a  replevin."— In  Millard  v.  Caffin  indeed  (z  BUc.  Rep, 
1330.)  goods  taken  under  a  warrant  of  didref*^  for  nonpayment  of  a  poor- 
rate  were  replevied,  and  the  plaiiitifT  in  replevin  fucceeded  :  but  there  the 
fpecial  jurifdiclion,  which  was  given  to  the  jufUces  ot  the  peace  by  the  fla- 
tutes  43  £/isi.  f.  a.  and  17  Get.  z,  e.  38.,.  was  exceeded ;  and  the  voo6b  were 
not,  in  contemplation  of  law,  taken  under  an  execution.  And  in  a  late 
cafe,  Prit chard  V  Supbens,  6  D  ^  E.  5a 2.,  where  goods  taken  under  a 
warrant  of  diflrefs  granted  by  commi0i(ncrs  of  fewers  were  replevic:d,  and 
the  proceedings  in  replevin  removed  into  the  KJng>  Bench,  that  Court  re- 
fufed  to  qua(h  the  proceedings  on  a  fummary  application,  leaving  it  to  the 
defendant  in  replevin  to  put  his  objection  In  a  formal  manner  on  the  record* 

Doe  on   the  Demife  of  Milburn  and  Ann  his 

Wife  againft  D.  Salkeld  and  Three  Others.         'ceo.a.*^ 

ON   the   trial    of.  this   ejei^ment  before  Mr.  Baron 
Legate  at  NewcaJiU'Upon'TynCy  a  f|yecial  cafe  was  re-  ^»  in  con- 
fcrvcd,  in  fubftance  a<  follows.  ^X 

tended  marriage  with  B.,  gave  granted  and  conveyed  certain  lands  to  B.  and  C.  and  their 
aflSgns,  to  hold  to  the  ufe  of  B.  and  her  afligas  for  life  in  bar  of  dower,  and 
then  to  the  uie  of  the  heirs  of  the  body  of  B.  by  A.,  remainder  over ;  and  covenanted 
diSt  the  premifes  (houM  remain  and  coninue  to  the  ufes  and  intents  aforefaid :  Held 
that  this  deed  oper^iftcd  as  a  covenant  to  ftand  feifcd  *,  ^d  that  an  only  child  of  the 
awrriage  was  entitled,  after  the  deaths  of  A.  az.d  B. 

Xx  Th« 
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1 755-  The  leflbrs  of  the  plaintiff  claimed  under  a  deed  of  fet- 
^ .  ■  .^r  ^  tlementy  dated  the  22d^of  ^June  1725,  and  made  bciwccn 
Doidcm.  G,  Simpfon  of  the  fiift  part,  Ann  5^0r^ daughter^ of  J.  Storey 

-"w "  ^^  *^^  fecond  part,  and  fV,  Storey  of  the  third  part ;  by 
8alxsli>.  which  G.  Simpfon^  in  confideration  of  a  marriage  then 
intended  to  be  had  between  him  and  A.  Storey^  and  for  a 
competent  jointure  for  J.  Storey  and  for  a  maintenance 
and  providon  for  her  during  her  life  if  (he  (hould  furvive 
G.  Sifnpfon^  and  for  divers  other  good  caufes  and  confide- 
rations,  gave  granted  releafed  enfeoffed  conveyed  and  con- 
firmed to  Ann  Storey  and  fV,  Storey  and  their  affiens  the 
prcmifes  in  queilion  then  in  his  pofTeflion,  to  hold  to  the 
ufe  and  behoof  of  the  faid  jtnn  Storey  and  her  affigns  for 
life  for  and  in  full  recompence  and  fatisfad^ion  of  the 
dower  which  fhe  by  reafon  of  the  faid  marriage  might 
claim,  and  after  the  deceafe  of  both  the  faid  George  and 
^nn  then  to  the  heirs  of  the  body  of  the  faid  Jnn  law- 
fully begotten  by  the  faid  George^  and  for  default  of  fuch 
iffiie  then  to  the  ufe  of  the  ri^t  {a)  of  the  faid  G.  Sifnpjon 
forever.  In  the  deed  were  contained  covenants  by  SimfftM 
that  he  wns  feifed  in  fee  of  the  premifes  in  queftion,  that 
he  had  a  right  to  convey  them  to  the  faid  A.  Storey  and 
fp.  Storey  their  heirs  ana  affigns  in  manner  aforefaid  ac- 
cording to  the  true  intent  and  meaning  thei^of ;  that  the 
fjaid  premifes  fhould  remain  and  contmue  unto  the  nfes 
intents  and  purpofes  aforefaid  and  according  to  the  true 
intent  and  meaning  thereof  difcharged  of  and  frooj  all 
manner  of  incumbrances ;  and  that  he  (G.  Simp/on)  and 
his  heirs  ^c.  would  from  time  to  time  do  and  execute 
all  fuch  further  z&s  and  aflurances  for  the  better  affuring 
and  conveying  of  the  faid  premifes  to  the  ufes  intents  and 
purpofes  aforefaid  as  Pf^.  Storey  his  heirs  or  affigns 
fhould  require.  The  marriage  took  cffc£k ;  and  C 
Simp/on  and  jinn  his  wife  are  both  dead,  leaving  an  only 
child  jinn  one  of  the  leffors  of  the  plaintiff*  and  the  wiic 
of  the  other  leflbr,  Afilburn.  About  five  years  after  ex- 
ecuting the  above  deed  G.  Simpfon  became  a  bankrupt ; 
and  his  affignees  by  leafe  and  releafe  dated  the  26th  and 
27th  of  May  1 73 1  for  a  valuable  confideration  conveyed 
the  premifes  in  queffion  to  y,  fVainhoufty  under  whom 
the  defendants  claim. 

After   two  arguments  at  the  bar  the  firft  time  on  the 
26lh  of  June  11^^  hy Poole  Serjt.  for  the  plaintiff  and  Prime 

ia\  %«Vxw>^^  Wi^\x^\siS^T>»&Ks^^ ^^aadbi  was  full  of  bhinders. 
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King's  Serjc.  for  the  defendants,  and  again,  on  the  6th  jof    X755. 
February  1755  by  Wynne  Serjt.  for  xht  plaintiff,  and  WtlUi  ^       ^  ,^ 
Scrjt.  for  the  defendants,'  Tlu  Court  took  time  to  conlidcr  I^o«  ^^°^ 
of  their  opinion  which  was  now  delivered,  as  follows,  by  ^^""J*^ 

fVilles  Lord  Ch.  J-  (after  dating  thefpecial  cafe). 

*•  This  deed  of  the  22d  of  June  1725  cannot  be  confi- 
dered  as  a  bar|;ain  and  fale,  becaufe  there  was  no  money 
conlideracion.  And  as  there  was^  no  leafe  to  make  this 
deed  good  as  a  releafe,  no  livery  to  make  it  good  as  a  fe- 
offment, ^and  as  the  deed  could  operate  as  a  deed  of  con* 
iirmarion  becaufe  the  grantees  were  neither  of  them  in 
poffciiion,  the  only  quedion  is  whether  it  fhall  operataas 
a  covenant  to  Aand  ieifed. 

As  mod  of  the  cafes  that  have  been, determined  on 
this  head  depend  on  the  particular  wording  of  the  deeds, 
which  have  been  conflrued  as  covenants  to  (land  feifed, 
and  there  are  fcarcely  any  two  of  them  that  are  exaAly 
like  one  another,  1  Ihall  not  mif-fpend  your  time  in  go- 
ing through  all  the  cafes  that  have  been  cited  or  might  be 
cited  on  this  occaiion,  but  iball  only  mention  fome  geiie- 
ral  rules  on  which  all  thefe  cafes  are  founded,  and  ihall 
then  take  notice  of  fome  few  cafes  that  moil  refemble  the 
prefent,  and  which  are  determined  oh  the  fame  reafons  on 
which  we  (hall  determine  this,  and  like  wife  two  cafes 
which  are  the  only  one  of  any  weight  that  were  infifted 
on  as  authorities  againft  th^  opinion  which  1  am  going  to 
give. 

Firft,  I  (hall  mention  what  is  faid  by  Lord  Cokexn  his 
comment  on  the  (latute  of  ufes,  -in  2  InJ}.  672,  and  in  his 
7  Rep.  40.  BedeWs  cafe,  the  intention  of  the  parties  is  the 
principal  foundation  of  the  creation  of  ufes  ;  for  verba  in- 
tentioni,  et  non  e  contra,  debent  infervire.  Hobart^  p. 
277.  fays,  I  do  exceedingly  commend  Judges  that  arc 
curious  and  almoft  fubtle,  altuti,  (a  word  ufed  in  the  pro- 
verbs of  Solomon  in  a  good  fenfe  when  it  is  to  a  good  end,) 
to  invent  reafons  aad  means  to  make  a£ts  operate  accord- 
ing to  the  jud  intent  of  the  parties,  and  to  avoid  wrong 
and  injury  which  might  be  occafioned  by  rigid  rules  and 
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1755.  adhering  too  ftriftly  to  the  words  themfelves.  This  ad- 
^  ■■■n^  ->  vice  ot  Lord  Hobart  has  been  taken  notice  of  by  the 
Poi  dem.  Judges,  and  referred  to  in  many  of  the  cafes  of  covenants 
MiLiptK  jQ  S2itii  feifed,  as  an  excellent  rule  to  go  by,  and  I  think 
zlh%M.  ^^  cannot  obferve  any  better.  Mr.  Shepherd^  or  whoever 
was  the  author  of  that  book,  fays  in  the  Touckjimt  of  Cm- 
mon  JJfurances^  p.  87.  (and  for  what  he  fays  he  quotes 
very  great  authorities)'  that  too  much  regard  ought  not  to 
be  nad  ta  the  native  and  proper  (ignifications  of  words  ajid 
fentences  to  prevent  the  plain  intention  of  the  parties. 
For  that  the  conftru£tion  oueht  to  be  fuch  as  that  the 
whole  deed  and  every  part  of  it  may  take  effed  as  fir  as 
poflible  to  the  purpofe  for  which  it  was  made ;  fo  that 
when  the  deed  cannot  take  effect  according  to  the  latter 
it  may  take  fome  effedl  or  other ;  for  benignc  facienle 
funt  interpretationes  chartarum,  ut  res  magis  valeat 
quam  pereat ;  et  quaelibet  conceffio  fbrtiffime  contra  do- 
natorcoi  interpreunda  ell.  In  the  cafe  of  Sleigh  v.  Mitham^ 
I  LiOw.  782.  the  Court,  in  giving  their  judgment,  laid 
down  a  ereat  many  good  rules  of  the  fame  fort  as  thefe 
which  I  have  mentioned,  and  very  applicable  to  the  pre- 
fent  cafe :  but  they  are  too  long  to  repeat,  and  therefore 
I  ihall  only  mention  one  piragr^ph,  and  refer  to  the  reft ; 
**  The  words  (fays  the  book)  of  a  deed  ought  to  be 
fo  moulded,  and  fuch  conftru^ioh  put  upon  them,  that 
the  intent  of  the  parties  may  take  effcd,  if  poffible. 
The  words  f6«^»fl«/  to  ftand  feifed  to  ufes  are -not  of  nc- 
ceifity  to  create  ufes,  but  words  tantamount  are  fufficienr, 
and  there  is  no  conveyance  that  admits  fuch  a  variety  of 
words  as  that  of  a  covenant  to  (land  feifed." 

Having  laid  down-  fome  general  rules  and  reafons  by 
which  we  have  governed  ourfelves  in  the  determination 
of  the  prefent  cafe,  I  fhall  only  mention  three  or  four 
cafes  that  mod  refemble  the  prefent,  and  that  are  autho- 
rities for  the  plaintiff  in  the  prefent  cafe. 

1.  BedeWs  cafe,  7  Co.  40.  There  R.  Bedell  hy  inden- 
ture between  himfelf  and  his  wife  gf  the  firft  part,  James 
his  fecond  fon  of  the  fecond  part,  and  ATuhael  his  third 
fon  of  the  third  part,  in  conjideration  of  natural  love  to  Jamts 
and  Aliciad  his  fons,  and  for  their  preferments  and  ad- 
vancement. 


TRINITY  TERM,  28  &  29  GEO.  IL    O.  P.   ^  677 

vancement,  covenanted  to  (land  feized  to  the  ufc  of  him-     1755* 
felf  for  life,  and  after  his  deceafe  to  the  ufe  of  his  wife  <— "^^^^aJ 
for   life,  and    after  their  deceafes  to  the  ufe  of  James  in  ^^o«  <fenu 
tail  as  to  one  moiety  and  to  the  ufe  of  Michael  in  tail  as^"y*** 
to  the  other  moiety  :  it  was  ohjefted  that  no  ufe  arofe  to  Sal»el» 
the  wife,  becaufe  (he  was  not  within  the  con fiderat ions 
expre(red  in'  the  deed,  and  no  other  qonfiaeration  could 
be   averred :  but  it  was  anfwered'  and  refolved  4)y  the  ' 

Court,  id,  that  a  confideration,  which  (lands  with  the 
deed,  and  is  not  repugnant  to  it,  might  be  well  averred 
(a)  ;  and  2ndly,  that  if  no  other  confideration  could  be 
averred,  there  was  an  exprefs  confideration  in  that  deed, 
for  when  the  grantor  limited  it  to  the  ufe  of  his  wife  for  ' 
life,  that  imported  a  fuf&cient  confideration  in  itfelf. 

2.  The  next  is- the  cafe  of  Crojpn^  v.  Scudamorey  report- 
ed in  I  Fentry  137  ;  i  Mod,  175  ;  and  2  Lev*  9 ;  j1.  feiz- 
ed in  fee  bargained  fold  aa.d  enfeoffed  to  his  daughter  ^^777^ 
and  her  heirs  certain  lands  in  confideration  of  natural  love 
and  affc^lon  as  an  augmentation  of  her  portion  and  pre- 
ferment of  her  in  marriage  ;  and  there  was  a  covenant 
for  her  quiet  enjoyment ;  the  deed  was  enrolled  within  fix 
months;  but  it  could  not^  ope  rate 'as  a  bargain  and  fale  for 
want  of  a  money  confideration,  nor  as  a  feoffment,  be- 
caufe there  was  no  livery  ;  but  it  was  adjudged  in  the  Court 
^f  King's  ^Bench,  and  afterwards  that  judgment  was  af- 
firmed in  the  Exchequer  Chamber,  that  it  (hould  ope- 
rate as  a  covenant  to  ftand  feized.  It  is  faid  in  the  cafe, 
as  reported  in  i  Mod.y  contrary  to  what  is  faid  both  in 
Ventris  and  Lcvintz^  that  the  words  *'  in  confideration  of 
satural  love  and  afFedlion"  were  not  in  the  deed,  and  the 
jrantor  only  called  her  his  daughter  ;  but  whether  ihefe 
ivords  were  in  the  deed  or  not  is  not  material,  upon  the 
luthority  of  Bedeirs  c^fc  and  feveraF  other  cafes;  and  ma- 
ny former  cafes  were  cited  in  this  cafe  in  fupport  of  this 
3pinion. 

3.  IValkery.  Hall  in  Scacc.  M,  29  Car.  2.  reported  in  2 
Le%>,  213.  j1,  in  confideration  of  marriage  granted  and 
:onfirmed  to  Margaret  his  intended  wife  certain  lands  to 
lold  to  her  and  her  heirs,  with  a  letter  of  attorney  in  the 
feed  to  make  livery,   &c.  with  a  blank  for  the  name  in 

(m)  Filmtr  v.  Gctt\  in  Dom.  Proc  7  Br 9.  Pari  CaJ,  705  and  R.  V.  *Tlt 
wtaiitMts  •/ Simwmmtdeny  zDQt  E  ^t^S.  F.> 

the 
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1755.  the  letter  of  attorney:  it^  was  indorfed  that  livery  was 
\^<^^0mmJ  given)  with  a  blank  left  for  the  name,  and  there  were 
Dob  denu  ^^  witnefles  of  the  livery  :  it  was  there  holden  that  it 
^'*'^J"  could  not  amount  to  a  feoffment,  but  that  it  was  a  good 
Salesld.  covenant  to  ftand  feized. 

4.  q/man  v.  Sheaft,  Af.sfT.iJ  Af.  in  B.  C.  in  3  Lev. 
370 ;  and  reported  by  the  name  of  Ofmere  v.  Shiafe  in 
Carti.  307.  Af'  IValler  for  the  affedion  which  (he  bore 
to  her  coufin  Sir  fV.  Brodman  gave  and  granted  to  him 
apd  his  heirs  a  rent  of  14/.  a-year  to  hold  to  him  and  his 
heirs  after  her  deceafe  if  fhe  died  without  a  fon  :  there 
was  no  attornment,  fo  it  could  not  operate  as  a  grant,  but 
he}d  that  it  {hould  be  good  as  a  covenant  to  ftand  feized; 
for  the  Court  faid  that  it  appears  by  the  cafes  there  cited 
that  the  Judges  of  late  times  have  had  more  conGderatioa 
to  the  fubftance,  viz.  the  faffing  of  the  eflate^  than  the  fha<* 
dow,  to  wit,  the  manner  of  py/ing  it. 

The  cafe  of  Goodtitle  v.  Petto  (a)  \%  not  material  to  tic 
prefent  cafe.  There  Angela  Burt^  being  feized  in  fee, 
in  confideration  of  the  love  and  affection  which  he  bore 
to  Anne  his  wife  and  for  her  ifiue  covenanted  to  ftaod 
feized  to  the  ufe  of  himfelf  and  his  wife  for  their  lives 
and  the  life  of  the  furvivor,  remainder  to  the  iflae  of 
their  two  bodies,  remainder  to  the  ufe  of  fuch  perfoo  as 
his  wife  (hould  think  fit  to  difpofe  to,  and  for  want  of 
fuch  difpofuion  to  the  ufe  of  the  IcflTor  of  the  plaintiff: 
after  the  death  of  Angelo  without  iffue,  the  wife  con- 
veyed the  premifes  to  herfiftcr  and  her  heirs,  reciting  ber 
power,  and  (he  by  her  will  ^ave  the  premifes  to  the  de- 
fendant :  the  le(ror  of  the  plaintiff  was  nephew  to  Angtk 
-—it  was  adjudged,  ift.  That  as  the  exprefs  confideratioQ 
was  only  for  the  (Support  of  the  wife  the  appointment  was 
not  to  be  for  her  benefit,  but  (he  had  only  a  naked  power 
for  the  benefit  of  (Irangers,  they  could  not  claim  under 
fuch  a  confideration  ;  and  they  cited  Thomlinfonw.  jDighi$n^ 
Saik.  239 ;  2dly,  That  the  defendant,  being  nephew  to 
Angela^  had  a  good  title ;  for  though  he  was  not  fo  menti- 
oned in  the,  deed,  he  might  aver  himfelf  to  be  fo,  ac- 
cording to  I  Co.  176  ;   7  Co.  40  ;  li  \\  Co,  24, 

m 
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The  only  cafe  that  was  greatly  infifted  on  as  an  autho-  1755* 
rity  againft  the  plaintifip  in  the  prefcnt  cafe  was  that  of  ^— •■v^^J 
Samon  v.  Joriesy  2  fV.  i^  M.  2  Fentr,  318.  on  a  fpecial  ^o«  ^''C^ 
vcrdi£t.  fr.  Lewisy  in  confideration  of  natural  love  and  ^'"? J** 
affeftioa  which  he  had  for  his  wife  and  his  fon  Robert ^  Sa^*l»« 
gave  granted  and  confirmed  unto  Robert  his  fon  and  his 
heirs  his  reverlion  in  certain  lands  to  t^e  ufe  of  himfelf 
for  life,  then  to  the  ufe  of  his  wife  for  life,  and  after  to 
the  ufe  of  Robert  and  tho  hpirs  of  his  body,  then  to  Ellen 
his  daughter  and  the  heirs  of  her  body :  A7/<ir  was  in  pof* 
feffion  and  claimed  under  this  deed  ;  there  was  no  enrol- 
ment or  attornment,  fo  the  deed  could  not  operate  uiilcfs 
nc  operated  as  a  covenant  to  ftand  feized ;  it  was  holden 
in  the  Exchequer  that  it  (hould,  but  that  judgment  was  re- 
verfed  in  the  Exchequer  chamber  by  the  opinion  of  Lot4 
Chief  J.  Holt  and  Ch*  J*  Pollexfetiy  ^nd  (heir  judgment 
was  afterwards  affirmed  in  the  Houf^  of  Lprds.  They 
founded  their  opinion  on  the  cafe  of  Hore  v.  Dix^  if.  i:^ 
Car.  2.  in  B,  R,y  reported  in  i  Sid.  25  :  but  there  the 
grant  was  to  two  flrangers,  and  it  was  holdenthat  it  could 
not  operate  at  all  as  to  them,  becaufe  of  the  confideration 
-^and  even  if  it  had  been  a  money  confideration,  it  would 
not  do,  becaufe  if  it  operated  as  ^  bargain  and  fale  there 
mufl  be  an  ufe  on  an  ufe,  which  could  not  be.  lAud  the 
fame  reafons  are  given  in  the  cafe  of  Samon  v.  yones.  But 
I  own  I  am  not  convinced  by  either  of  thefe  authorities, 
and  thipk  that  the  opinion  of  the  Court  of  Exchequer 
was  right ;  for^though  in  Hor^  v.  Dix  the  grant  was  lo  a 
Aranger,  the  grant  in  Samon  v.  Jones  was  not  to  a  ftranger ; 
however  as  this  is  a  great  authority,  if  we  could  not  dif- 
tinguifh  it  from  the  prefent  cafe,  we  mufl  be  bound  by  it  \ 
but  It  is  plainly  diflinguifhable.  For  this  is 'a  grant  in 
conGderation  of  marriage  and  in  bar  of  dower  to  the  in- 
tended wife  and  the  ifTue  of  that  marriage  \  the  intention 
of  the  parties  is  clear  and  manifefl :  the  confideration  is 
exprefTed  in  the  deed,  though  it  need  not  have  been  ;  the 
conveyance  is  not  to  a  flranger  ;  and  there  is  a  covenant 
that  the  grantees  (hould  hold  and  enjoy,  which  likens  it 
to  the  cafe  of  SleigA  v.  Metham  in  Lutwych. 

So  that  the  plaintiff  is  en  titled  to  judgment,  and  the  pofiea 
tnuft  be  delivered  to  him  {ef}, 

(a)  Vid.  R9€  d.  fTilkinfin^.  Trfiimary  fujly  68 1. 
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^  "^  -^  Cheeseman  against  Hoby. 

X  HE  opinion  of  the  Court  was  delivered,  as  follows, 

IVuIts  Lord  Chief  J.  '<  A  prohibition  has  been  rooTed 
{^/  tor  to  the  Conliftory  Court  of  the  bi(hop  of  Linnhi, 
H^  the  leflee  of  the  impropriators  (the  Dean  and  Chap- 
ter Of  Umcth)  had  focd  Chitftman  in  that  Court,  who 
was  an  occnpier  of  lands  in  Burringham  in  the  parifh  of 
S^etasfrrd  for  tithes  of  flax  and  hemp.  Chcefeman  by  his 
plea  riiere  infiftcd  that  the  tithes  were  fma  II  tithes,  and 
diat  tbefe  tithes  or  an  nncenain  compofition  have  been 
cioce  out  of  mind  paid  to  the  vicar  ;  and  be  infiftcd  like- 
wife  in  his  plea  on  an  endowment  of  the  vicar  in  1310, 
and  on  an  agreement  in  1691  between  the  vicar  and  the 
parithiccsers. 

So  the  qneftion  to  be  tried  in  the  Spiritual  Court  is  not 

00  a  modus  ^Krr  it  is  admitted  that  tithes  in  kind  are  doe,} 
b«t  whether  the  tithes  aie  to  be  paid  to  the  vicar  or  the  im- 
propriasor. 

A  5^at  many  cafes  were  cited,  and  very  properly :  but 

1  ih^  ocIt  rake  nc5f  ice  of  a  few  of  them  ;  becaufe  there 
are  10  macy  jarring  cafes  on  the  head  of  prohibitions 
thik  it  is  venr  d;mcu«:  to  reconcile  them.  For  when  the 
power  of  ihe  church  ran  very  high,  the  Judges  were 
ciu:io«  in  iraa:isg  prchibitions  ;  ^hen  it  did  not  run  fo 
high,  the  Ju«ig«  venmred  to  go  further  in  granting  them. 

I  aJr^::  that  this  Tu:t  is  to  be  confidered  as  between 
evvleuitiicai  per*cns  ;  for  ChiAjemast  inCfis  on  the  right  d 
the  ^  tvjr,  on  J  ///(Tv  claims  under  thcri^ht  of  the  Dean  and 
Chaj-cer.  who  ctttt  be  conildered  as  ecdeG allies  when  diey 
intlit  on  an  cvdetlailKai  right.  But  the  rule  that  has 
Nrea  U'*f  Jc^wn,  that  when  both  parties  are  ecdefi- 
ai\:cs  ecurti  ct  law  ought   not  to  grant    a  prohibitioo, 


-.4.  :^  nek  icr  ?ir  prc2siteea  Jod  by  Hr«<rr  Se^ 

Ido 
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I  do  not  at  all  rely  on,  becaufe  I  think  it  a  very  abfurd  one     1757. 
and  without  the  lead  colour  of  reafon.    Foe- though  one  of  ^^^y^m^ 
the  parties  be  a  layman,  if  he  do  not  indft  on  a  modus  orCBssss. 
fome  other  matter  properly  triable  at  common  law,  the      mam 
court  ohriftian  mud  determine  the  matter,  and  a  prohibi- ^^^^ ™^ 
tion  will  not  be  granted  :  on  the  other  hand,  though  both 
parties  be  eccleGallics,  if  either  of  them  infift  on  a  deed 
or  any  other  matter  properly   triable  at  common  law,  a 
prohibition  will  certainly  lie.  What  is  faid  by  Lord  Coie 
and  Hobart  and  in  feveral  other  books,  that  where  a  cuilom 
is  infifled  on  contrary  to  common  right  a  prohibition 
ought  to  go,  does  not  at  all  affedi  the  prefent  cafe  ;  becaufe 
here  the  common  right,  which  is  the  payment  of  tithes,  is 
admitted,  and  the  queftion  is  only   to   whom  they  are 
payable. 

But  we  found  our  opinions  on  the.  judgment  In  the  cale  of 
Drake  v.  Taylor y  i  5/r.  87,  and  the  reafon  which  is  given 
for  it  at  the  latter  end  of  the  cafe  ;  for  thofe  given  in  the 
firft  part  I  think  very  weak  ones.  The  cafe  there  is  the 
fame  as  this  ;  for  it  is  between  a  vicar  and  an  occupier  of 
lands  who  infifted  on  the  right  of  a  lay  impropriator  and 
that  the  tithes  claimed  have  time  out  of  mind  been  paid 
to  him,  A  prohibition  was  denied  by  the  Court  \a)  ; 
and  the  reafon  affigned  at  the  latter  end  of  the  cafe  is. 
that  the  cuilom  there  infifted  on  relating  to  a  fpiritual 
matter  and  not  any  temporal  right,  or  in  bar  of  any  ec-^ 
cleiiaftical  right,  ought  to  be  tried  in  the  Spiritual  Court* 
becaufe  50  years  make*acuftom  by  the  ecclefiaflical  law  ; 
and  therefore  if  the  courts  of  law  were  to  judge  of  fuch 
a  cuftom,  they  would  judge  by  a  wrong  rule.  And  for 
this  reafon  we  refufe  a  prohibition  in. the  prefent  cafe. 


If  Cheefeman  had  infided  on  a  modus  payable  time  out 
of  mind  to  the  vicar,  a  prohibition  ought  to  go,  becaufe 
the  Spiritual  Court  could  not  try  xht  modus.  But  as  the 
right  to  tithes  is  admitted,  and  the  only  quedion  is  whe- 
ther they  are  to  be  paid  to  the  vicar  or  the  redlor,  we 
are  of  opinion  that  the  point  in  queftion  is  proper  to  be 

(tf }  In  that  cafe  a  prohibition  had  been  before  denied  by  the  Courts  of 
Estboquer  and  the  Comxaon  Pleas. 

trie4 
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'TS7"  ^^  ^^  ^^^  Spiritual  Court.  The  endowment  in  1310, 
^^\  *^  ^nd  the  memoi^ndum  in  1691  in  refpedl  to  the  preient 
C^s»s-    faction,  arc  qui;e  out  of  the  cafe. 


K*. 


%T. 


For  thefereafons  we  are  all  of  opinion  that  the  rule  for 
a  prohibition  ought  to  be  difcharged. " 


IcK  V-* 


Roe  on  the  Demife  of  Wilkinson  agmnft  Tran* 
^y.^'A^  MARK  and  Others. 

A  Special  cafe  was  referved  on  the  trial  of  this  cjc3- 
menr  ac  the  a&£e<  at  Y^rk.     By  deeds  of  leafe  aad 
rpAc^fe,  dated  the  9(h  atiM  lochof  Hovember  I733»  Thomas 

^  K.'^i^   in  conlia;rrviion  of   natural  love    to  his-  brother 

"j[^j'^]JJ  •'?*':  :--^:,'^  A'r-t.n  aad  of  lOO/.  •ranted  rcleafcd  and  con- 
%,.  ^k«d^Vt  trtnwi  .0  Chr.jiffUr  KirkhxYic  prcmifes  in  queftion,  after 
tie  ^M  if  7l:^i;  Kttbj^  to  ho\<l  10  the  faid  C.  Ktrkhj 
and  the  heirs  ot  his  boJy,  and  after  their  deceafc  to  JoJtM 
ffULnsm  [the  ledfor  of  the  plain tiflP]  .eldetl  fon  ot  his 
.'the  grantor's)  well  beloved  uncle  7tA«  fVi^nfon^  and 
his  heirs  ^ni^  affigns,  and  to  the  onfy  proper  ufe  of  the 


J***-^*^**  faiJ  7.  JViA'inhm  the  younger  **  his  executors  adminif- 
^^J^vij  t'Titcrs  or  atti^ns  for  CFer/"  he  the  faid  y.  PFrU  in  fon  the 
T.^unger  juTiiig  10  the  ch  Id  or  children  of  his  (the  grant- 
or*<*  hrocUer   ^up^em  Kj'th  200;'.   [and  for  want  01'  foch 


v^MbcT    EL 


-.  ^.  ^  chuH2:eu  10  cs:ici  nrphews  and  nieces  therein  mentioned ;] 
^^  MBc^tr  *^  tor  wa-it  of  foch  children,  the  eftate  was  to  be  free 
IrreWr  rf  rrv'^m  the  pav.nen?  of  the  fura  of  200/.  The  rclealc  con- 
,V>  » r« ;  rirceJ  ccv*i-ants  from  the  grantor  that  he  was  fcifcd  in 
•^  ^!Lj^  *^  ^'  ^^*  premife^  in  queffioo  :  and  thst  it  ihould  be 
^  MT"^  'iwfu:  for  C':':i:p^er  Krfti!r  or  y.  fflUtrKfc/t  the  younger, 
«dt^  ^  arttr  his  ^:he  siranror*s)  death  peaceably  and  quietly  to 
J"*^^***  ^  hold  ^c-  AnS  it  was  thereby  covenanted  gram^td  and 
J^^^  **  ajreeJ  Sv  and  between  the  faid  parties  that  all  fines  rt- 
^jy^V^  Ve  cov cries  and  orher  atTurances  of  the  faid  premifes  aire?- 
WW>5  &  dr  5ev:eJ  fuitered  and  executed  by  and  between  the  faid 
^^.  parties  ihv>;:M  enure  to  and  for  the  onlr  ufe  and  behoof  of 
K^^vT  ^-^^'^^^^^  K'^hh  and  the  heirs  of  his  body,  and  for  want 
VrC'  M^  ^^^  l^*-^  ^^^^^  *^  »^^  proper  ufe  and  behoof  of  yskn  Jf^d- 
!»,«  SeVs     k:m'ri9  the  vc^vMij^er  his  heirs  and  afligns  for  ever,  according 


•J^^J^*     to  the  :r\ic  intent  and  meaning  of  ihofc  prefents.     Aith* 

tSr  Jkt\V->ll^)i  tl«  tbc  6^K^  cpuM  net  vprra^e  as  a  rekafe^  becanfe  it  iRempmitooaB- 
Wj  « tKtMiivb  fctcrcs>a«A^aaL ^^ns  soodas a  covcoaot  to  4affid£ei£ed.  l\^ ilC  75.^^ 

—  lime 
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time  of  executing  the  deeds  Chrijiopher  Kirkby  paid    20/.  «  1758, 
part  of  the  conlideration  in  money,  and  gave  his  note  for    ^^^^ir^-^ 
the  remainder  :  and  a  receipt  wasfigned  by  T.  Kirkby  for^**°^ 
die  whole  fum.      T.  Kirkby  continued  feifcd  of  the  pre-      eo""^ 
mifes    in  queftion  until    his  death   in  1744.     ChriRopher    miujt 
fVilkinfon  died  in  the  year  1740  without  iffue.    J,  fVtlktn" 
foriy  the  leflbr  of  the  plaintiiF,  had  no  notice  of  the  deeds 
of  leafe  and  releafc  until  a  (hort  time  before  the  ejedment 
was  brought. 

The  cafe  was  argued  on  the  9th  of  February  1756  by 
fVilles  Serjt.  for  the  plaintiff,  and  Poole  Serit.  for  the  de- 
fendant ;  a  fecond  time  on  the  25th  of  June  1756  by 
Hewitt  Serjt.  for  the  former  and  Prime  Serjt.  for  the  lat- 
ter :  and  again  a  third  time  pn  the  23d  of  June  1757  by 
Hewitt  Serjt.  and  Prime  Serjt.     And 

fViiies  Lord  Chief  Jufl.  now  delivered  the  opinion  of 
the  Court,  as  follows,  £rll  (lacing  the  cafe  : 

'*  It  is  admitted  that  this  deed  will  not  operate  as  a  re- 
leafe,  bccaufe  it  grants  a  treeliold  in  futuro,  which  can- 
not be  done.  The  only  qucilion  therefore  is  whether,  ia 
refpedt  to  John  ff^i/kmjon  the  leflbr  of  theplaintiflF,  it  caa 
operate  as  a  covenant  to  (land  feifed  ?  If  it  can,  be  ought 
to  recover  in  this  fuit  ;  if  it  cannot,  judgment  muft  b^ 
for  the  defendants* 

# 

A  great  many  cafes  were  cited  ii|  the  argument  of  this 
cauie,  and  to  be  fure  there  are  a  great  number  of  cafes  not 
quite  con(i(lent  with  one  another  upon  this  quediont 
what  (hall  amount  to  a  covenant  to  (land  feifed.  But  as  I 
think  that  this  cafe  rather  depends  upon  the  general  rea« 
fon  of  the  law  and  fome  particular  rules  that  have  beeo 
laid  down  in  refpe£t  to  covenants  to  (land  feifed,  I  (hall 
not  go  through  all  the  cafes  that  have  been  cited,  but  Ihall 
only  mention  fome  few  of  them  as  authorities  in  point 
for  the  opinion  which  I  am  going  to  give,  and  two  or 
three  that  were  cited  on  the  other  iide,  to  (hew  that  the 
judgment  which  we  are  going  to  give  does  not  cla(h  with 
any  of  them. 

^  Ana 
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And  we  are  all  of  opinion  (for  my  Brother  Baihmft^ 
though  abfent,  has  given  me  leave  to  (^j  that  he  is  of  the 
Cune  opinion  with  us)  chat  this  deed  of^releafe  may  ope- 
rate as  a  covenant  to  lland  feifed. 

And  firft  we  found  our  opinion  on  the  general  rules  of 
law  iu  refpciSl  to  the  expofition  of  deeds,  which  are 
laid  down  in  many  of  the  boolcs«  and  which  are  colled- 
cd  out  of  them  by  Shephtrd  on  Common  Affurancesy  p.  82 
f^  83 ;  in  which  he  fays  that  benigne  faciendae  fuot  in- 
terpretationeschartarum,  utres  maeis  valeat  quam  perear, 
&IM  that  verba  intentioni,  et  non  e  contra,  debent  infer- 
Tire.  And  therefore  (he  fays)  that  deeds  which  are  in- 
teoded  and  made  to  operate  one  way  nyiy  operate  another 
waT«  if  the  intention  of  the  parties  cannot  take  place, 
unleu  thry  operate  a  different  way  from  what  they  were 
ifircoied:  and  he  puts  ^hefe  ^nftances  (am ongil  others) 
tha:  a  deed  intended  for  a  relcafe,  if  it  cannot  operate  as 
fcch«  mar  amount  to  a  grant  of  a  reverfion,  an  attom- 
■!esi:«  or  \  farrender,  and  fo  6  converfo.  And  that  if  a 
van  Make  a  feoffment  in  fee  with  a  letter  of  attorney  to 
r{i«  IxTeiT*  and  no  livery  is  given,  but  there  is  in  the 
iure  detd  a  coveoaiic  to  (land  feifed  to  the  ufes  of  the 
if  this  be  in  fuch  a  cafe  where  there  is  a  confi- 
ctt  fr^Ecicfir  to  raife  the  ufes  of  the  covenant,  it  will 
a  r^,^^lrK  X"  a  covenant  tb  ftand  feifed.  In  the  cafe  of 
^"  V  lErf  ▼•  .^-ftj^runr  f*)  which  I  ihall  mention  more  par- 
rcr-:~>  >▼  i»d  by.  Lord  Ch.  J.  HmU  cites  theopioioD 
^"  1^-i  irViirr  into.  277.  and  declares  himfeif  tone  of 
r><  -AB^^rvj:  XI*  ihatihe  Judges  ought  to  be  curious  aod 
4,i:<     Lcrr  ifjCMrr  «^  the  uord  athiti)  to  invent  rea- 


cit^  JLiM  :r«f  j.'bs  <o  oaxc  ads  cffedtual  according  tothe  Juft 

j'of  Ofm 


ir^;«  j-tpkl:>,  that  the   J::dgcs    in  thclc  later 
u  !  -^  r«L  '«rT  rjSriy     have  gone  farther  than 


iKtr»^r  ^-^v  ,tx;  T^t'^SL  Am  ii  iS  laid  in  the  cale>of  Ofman 
^.    >ft^,:      .•  *  miach    I  ftiaii   have  occafion  likewlfe  to 

vviiv**-'fv  arw  ii«^  i»»  scir  crnLdcfaiion  for  the  fub- 
» ^i»v^.  v  »*c^  ^^  l****5  <**  ^^  cltatc  accordiog  to 
tx-^  :i.^4v  Jf  ::itf  lo-tw.  tlun  the  ihadow,  to  wit, 
•s;  Ktcftt%t<c  «  ?^K^i^  2f*  Tkefc  arc  the  general 
v--v>c>  •!*  ^^  ji?  €a.  a»d  wc  thick  chat  all  the 
jK.-tv«*     3k^cs  rjjr  M»*  been  hud  down  in  rtfpcS 

to 
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rcfpefl  to  covenants  to  ftand  feifed  all  concur  in  the  pre-     ijcS. 
fent  cafe.     I  know  of  no  others  but  thefe,  ^^^x^-^^ 

I  ft,  That  there  muft  be  a  deed.  Rot  dein. 

2d,  That  there  be  words  fufficient  tQ  make  a  covenant,  ^^^^^^ 

3d,  That  the  grantor  or  covenantor  muft  be  a^ually'   ^-^|j-« 
-  feifed  at  the  time  of  the  grant.  .tVajk- 

4th,  That  the  intent  of  the.grantor  muft  be^ plain. 

5th,  That  there  be  a  proper  confideration  to  raifoih^ 
ufe- 

Firft  ;  This  is  certainly  a  deed  ;  and  though  it  cannot 
operate  as  a  releafe,  it  being  figned  fealcd  and  delivered 
by  the  party  does  not  ceafe  to  be  a  deed. 

Secondly  ;  That  there  are  fufficient  words  to  make  a 
covenant  I  (hall  fhew  more  particularly  by  and  by :  but 
if  there  were  no  other  word  bur  the  word  jr^w/,  that 
would  be  fufficient  according  to  all  the  cafes. 

Thirdly  ;  It  is  admitted,  and  fo  ftated  in  the  cafe,  that 
the  grantor  Thomas  Kirkhy  was  actually  feifed  at  the  time 
of  the  grant. 

Fourthly;  Nothing  can  be  more  plain  than  that  the 

.  grantor  intended  that  the  leiTor  of  the  plaintiff  (hould  have 

•  the  eftate  after  the  death  of  Chrijiopher  Kirkhy  without  ifi^e; 

it  is  faid  fo  in  exprefs  words  in  three  places  in  the  deed ; 

what  eftate  he  was  to  take  is  not  material  at  prefent,  he 

being  ftill  living. 

Fifthly  ;  Here  is  a  plain  confideration  as  to  fVilkinfon 
the  leflbr  of  the  plaintiff;  he  is  called  in  the  deed  eldeft 
fon  of  his  well-beloved  uncle  John  fVilkinfon.  If  it  were 
not  fo  faid  in  the  deed,  his  relation  to  the  grantor  might 
be  averred  and  proved,  according  the  cafe  of  GoodtitU  v. 
PettOy  2  5/r.j935,  and  feveral  cafes  that  are  there  (a)  cited 
out  of  Lord  Cote's  reports. 

Having  mentioned  the  general  reafons  and  likewife  the 
particular  rules  ou  which  we  found  our  opinion,  I  fhall 
now  mention  fome  few  cafes  which  I  think  are  autho- 
.  rities  in  point.  I  (hall  not  take  notice  of  the  ancient 
cafes,  becaufe  of  late  the  courts  df  law  have  gone  much 
farther  in  the  determination  of  this  queftion,  and  likewife 

becaufe  there  are  feveral  rules  laid  down  in  thefe  ancient 

» 

(a)  And  Fihur  ▼.  G§tt.  7.  Bn,  Pari,  Caf.  70  ;  Of  R,  T.  Tbt  InUhilcvts  §f 
BcamM§iukm'^D.9E*4T4. 

cafei 


TlUiN- 
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1758.     cafes  which  are  not  now  adhered  to.     But  I  (hall  begin 

"^-^nr^^  with  the  cafe  of  CroJJing  v.  Scudamore  ;    7r.  23  Car.  2.  in 

wifi^  i?.  ^  ;  ^  P.  26  C^r.  2.  in  Cam.    Scacc. ;  reported  in  i 

•ON  **'  -Mod.  175  ;   2  iw   9  ,    £sf  I  /^f«/r.   137  ;  Couliman  v.  5fli- 

^^fi     houfe^  A  30  Car.  2,  J?.  -R.  ;   5/r  T.  Jon.    105 ;   ^To/ltrr  v. 

**  i/a//,  29  Cflr.  2.  in  Scacc.  2  Z>v.  213  ;  Harrifony.  Auftin^ 

Tr.  2.  7.  2.  5.  ^.  CartA.  38,  9  ;  JJ^r  v.  Lade,  B.  C.  H. 
2  fr.  i^  At.  3  Lev,  291  ;  &  Ofman  v.  Sheafe,  3  £«/.  370 ; 
5  ^.  £sf  -A/,  -fi.  C  [His  Lordihip  here  dated  and  coin- 
mented  (a)  upon  thefe  cafes.]  Thefc  arc  all  the  autho- 
rities that  I  /hail  mention  for  the  opiniop  that  I  am  going 
to  give,  and  I  think  that  tbef^  are  fufficiem. 

But  before  I  give  the  judgment  of  the  Court,  I  fhaU 
take  notice  of  fome  obje<^ions  that  were  made  on  the  part 
of  the  defendants,  and  two  or  three  .cafes  that  were'cited 
to  fupport  theiiu 

'  xft,  It  was  objected  that  the  leflbr  was  no  party  to  the 
deed.  But,  to  be  fure,  this  is  no  objedlion.  It  is  not 
neceflary  that  a  perfon  raking  under  a  deed  (hould  be  a 
party  ;  remainders  are  mod  commonly  limited  to  perfons 
who  are  not  parties^  and  efpecially  in  covenants  to  (land 
feifed. 

2dly,  That  there  was  no  confideration  as  to  IVilklnfon: 
JSut  tnis  I  have  anfwered  already. 

3dly,  That  it  was  intended  to  be  a  deed  at  common  law, 
and  therefore  cannot  operate  by  the  ftatute  of  ufes.  This 
is  founded  on  the  di£lum  in  Co.  Lit.  49.  **  Where  a  man 
hath  two  ways  to  pafs  lands^  and  both  be  by  the  common 
law,  and  he  inrendeth  to  pafs  them  by  one  of  the  wap, 
pet  ut  res  magis  valeat  it  (hall  pafs  by  the  other,  out 
where  a  man  may  pafs  lands  either  by  the  common  law 
or  by  raifing  of  an  ufe  and  fettling  it  by  the  (latnte,  there 
in  many  cafes  it  is  otherwife.'"  But  chat  rule  has  not 
been  obferved  for  above  an  100  hundred  years  laft  paft  ; 
and  moft  of  the  cafes  cited  are  determined  contrary  to  that 
rule.  Nor  does  Lord  Coke  lay  it  down  as  a  general  rule, 
but  he  only  fays  that  it  is  fo  in  many  cafes.  AnA  Shepherd, 
in  his  book  of  Common  AJfurances  which  1  have  already 
mentioned,  who  has  verbatim  tranfcribed  the  words  of 

(«)  Vid.  Dh  1  Milk%m  t.  MkfitU,  /«/.  C77. 

LonI 
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Xord  Coiify  potsacafcy  wHieh  I  have  already  rQcntioned,    1785. 
direflly  contrary  to  this  rule.  ^^^^-"^ 

4tbly,  The  next  objedlion  was  that  the  deed  was  void,  ^*  ^™- 
and  cannot  operate  at  all.'  If  by  this  be  meant  void,  as      ^^^ 
fuch  a  deed  which  it  was  intended  to  be,  all  the  cafes  are    ^ainft 
"againft  the  ohjedion.     Jf  it  were  meant  a  void  deed,  this,    T»an- 
as  I  have  already  ihewn,  is  not  fo,  it  having  been  duly     **^**- 
executed  by  the  grantor. 

5thly,  But  the  main  objedlion,  and  which  the  cafes  (of 
which  I  (hall  take  notice)  were  cited  to  fupport,  was 
that  no  eftate  pafled  by  this  deed  to  Chr'ijiophtr  Kirjibj^  out 
of  whofe  cflate  the  other  edates  are  to  arife;  and  it  is  ad- 
mitted that  he  can  take  no  eflate  by  this  deed.  Tp  fup- 
port this  obje<^ion  were  cited,  Atwattrs  v.  5/;7,  43  Eli%. 
B.  C.  Cro.  Eliz.  856  ;  Hore  v.  Dixy  H.  12  Car,  2.  B.  C 
I  Sid.  25  ;  and  Samons,  J  ones  ^  2  Fentr,  318.  If  this  ob- 
jedlion had  not  been  fo  folemnly  determined  in  thefe  cafes 
to  be  a  good  one,  I  own  I  ihould  have  been  of  another 
opinion  ;  becaufe  in  a  covenant  to  (land  fcifed  the  e(late 
properly  arifes  out  of  the  edate  of  the  grantor,  and  his 
intent  that  it  Ihould  not  (I  think)  fignifies  nothing.  For 
though  his  intent  is  {o  be  regarded  what  eftate  is  to  pafs 
and  towhomy  I  do  not  think  it  is  all  to  be  regarded  as  tb 
the  manner  of  pa(&ng  it  (of  which  he  is  (uppofed  to  be  ie- 
norant;)  if  it  were,  it  would  overturn  almoft  all  the 
cafes.  But  I  choofe,  rather  than  contradffl  fuch  great 
authorities,  to  di(lingui(h  the  prefent  cafe  from  them,  and 
I  think  it  is  plainly  didinguifhahle.  For  in  the  prefent 
cafe  the  ellate  to  IVilkinfon  could  not  be  tp  arife  out  of  the; 
ellate  of  Chriftophcr  Kirkby^  ift,  Becaufe  he  was  intended 
only  to  have  an  edate  for  life,  or  at  mod  an  edate-tail, 
and  2dly,  Becaufe  the  le(ror's  edate  is  not  to<  commence 
until  after  the  edate  granted  to  fVJkinfon, 

There  is  likewife  one  thing  in  the  prefent  cafe  much 
flronger  than  in  any  of  the  cafes  that  h^ve  been  cited  on 
the  one  fide  or  the  other  ;  for  here  is  not  only  the  word 
grants  which  has  be6n  often  condrued  as  a  word  of  co- 
venant, but  likewife  the  grantor  exprefsly  covenants  in 
two  places  in  the  deed  that  the  edate  (hall  go  to  yokn 
IVilkinfon  in  fuch  manner  as  he  has  granted  it. 

For  thefe  reafons  we  are  all  of  opinion  that  this  deed 
y^\\\  amount  to  a  covenant  by  the  grantor  to  dand  feiCed 
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t*5J^     t^t^  >::>  of  ysim  fVilkinfony  and  that  therefore  he  one 
i^'T*'    "-^  ^-^^^  che  benefit  of  the  verdict,  and  may  enter  upjud 


upoa  It. 
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HIS  cacDe  before  the  court  on  a  demurrer  to  the  d 
dnaii^afs  p^eaot  juAification  to  an  adlion  for  aa  a 
&iKDtrT«  ioA  uUe  imprifonment. 

T!!x)e  tSemd^nt  pleaded^  as  to  the  aflaulting  beating  ai 
ajr^c^X'ttici  the  piaiuciflFon  &c.  and  detaining  him  in  pr 
int  !cr  iihourf^  that  King  Charles  the  Firft  by  Icttci 
<r  i^  wc  «K  ^icac  i^^rU  the  i6:h  ofjmme  in  the  14th  y^^r  of  his  reig 
^^*^  "^  3(ii:vnKxa^ftl  the  inrefnenaod  burgefles  of  Shrewjbuty  ha 
^JJ^*^[|^«ii  fra«.«>l:hac  the  mavor  aldermen  and  burgefles  aoi 
Vi«9<*'m^  ^^-^  vaxeaS^s  llio«Id  from  thenceforth  have,  and  hol( 
^iKif— ^  Jc  «-c>  JL  :^  tc-vvi  keh^re  the  mayor  and  recorder,  or  eichei 
^  ***  *  ^^  ^Kjr.  a  cctut  of  lecord  upon  Tuefday  in  every  wcci 
y  *,'^^  ;i»-cxcrV.H£w  tie  year,  and  that  they  might  hold  by  plaini 
« »  txnnt  ^  -^^  <U£)e  cc;£rt  ro  believed  all  and  all  manner  of  afihns y 
m  yjK  ^ttu*  ii.  «ni»  M*  vuTcrr;.^  IT  s^c'f^Iis  amJ  pLas  vpon  the  cafe  arijln^ 
•*•  ***''^  ^:sjLjt  i-it  ?j*/t  ^/jrit  ^4:  to  be  heard  and  determined  before 
i*v^^^«w<  ^>?  jr^^v:.-  *>£  r;^'crder  of  the  faid  town  or  either  of  ihera, 
^iivw  i»i  ^  >*  ^i^  •*  •^  L<Ofr^pa:ent  remalnine  upon  record  in  the 
1^  .  ^-HJ^ir  O,^*.  t  -N*  OxtacecY  may  appear.  That  at  the  court  oi 
ii>ix%*  -  jv  ^-^.,^.^  v^j.j^  ^^  j^  1^  ^  (j\^  lown,  within  the  jurifdic- 

xM^u  -CJL  ,v  I'^'l^^  cc«rt.  OQ  TurJJay  the  8th  of  June  1756, 
»v^  «V'  }c»Vi*t  y  ^jKiiu;*!  E^.  then  mayor,  the  defeodaot  came 
•H«Kvvs#^  r^v  :ir  ^c  v.^^ic  asbd  levied  his  (Jaint  there  againft  the 
i.^N  •v,^-  j^j^  f^-jr"  ^^  ^  jii,i  ir:*^i:pu^}  mp^m  dke  cafe ;  to  the  damage  of 
^^C^  .1^  -^  ik^'Jaaatv  c-c  r:^,  fcjr  a  ctrtabt  caufe  rf  office  fin;% 
H.*i%.i»,x<«.     ♦.^.'.-t  .ft.  -w"  itl^'t'in  jf"^  Uitf  cmrti  and  fuch  proceedings 


V  M*v, —  ^c-xr  .ic-  t-JrX'jL  iuii  la  :he  fame  court  upon  the  faid  piamt 
^'^**^*  ::.>a,,  ^^i-*ur:i.  jc  M  iici  ^tmrt  J^r.  M  Tmefdaj  tie  ly^-^f 
i^li*^,^*  ^^»*  ^^x-^  Jcvfe  :ie  iaii  ma^or  there  ilTued  out  ot  the 
>,  u*  u^  M  c  cvtt  *.  ic  :afce  :^i:acce  ct  the  defendant  in  pkaof  tnc 
^**  >  .AC  jr^^-jjv  a  orfrasa  writ  of  capias*  dtredcd  to  the 
"j;^^  ;t>  ec  N:?  ^^it^  *?  Mace  of  the  faid  town  retorna- 
^X  **^  >«c  K   :5tc   -.i-'tt  ttcxt   court   &c.    10   be  held  on  *« 

^hi  ,s;  ^.^-fc"".  aj*l  k>Jorie>i  tor  bail  izL   v.  U    That 

the 
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the  writ  was  delivered  to  Robert  Phillip*  on^of  the  perfons     1758. 
named  in  the  writ  and  an  officer  of  the  faid  court ;  by  vir-  v-^r**^ 
tuc  whereof  Phillips  and  the  now  dcffendant  in  aid  of  the  Txtlet 
faid  Philftps  an3  by  his  command  and  as  his  affidant  on   f^x^u 
the  19th  of  June  1756  at  Shrewjbury  and  within  the  jurif- 
di^ion  of  the   faid  court,  gently  laid  their  hands  upon  the 
fbiintiffin  order  to  arreji  him   for  the  caufe  aforefaid  ;  and 
then  and  iheretook  and  arreftedihe  plaintiff  by  virtue  of 
the  faid  writ  and  detained  him  under  that  arreft  for  twelve 
hours  for  want  of  bail,  ^c,  which  is  the  fame  aflatilt- 
ing  beating  and  imprifoning  whereof  the  plaintiff  com-* 
plains,  &c.     And  as  to  the  refidue  pf  the  trcfpafs  the  de- 
fendant pleaded  not  guilty. 

•  # 

To  this  plea  the  plaintiff  demurred  fpecially,  becaufe 
the  defendant  did  not  make  any  profert  of  the  letters  pa« 
tent  of  Car.  2.  fet  forth  in  the  plea. 

After  argument  (a)  by  Poole^  Serjeant,  io  fupport  of  the 
demurrer,  and  by  Hewitt  Serjeant  contra,  the  opinion  6i 
the  Court  (b)  v/as  delivered  as  follows  by 

ffilles  Ld.  Ch.  J.  **  Four  obje£lioos  have  been  made 
•n  the  part  of  the 'plaintiff;  the  firil,  a  matter  of  form 
only,  and  it  is  fct  forth  as  caufe  of  demurrer ;  the  odier 
three  of  fubdance  ;  and  therefore,  if  good  objecElions, 
they  may  betaken  advantage  of  on  the  general  demurrer. 

ift.  That  in  the  plea  there  is  no  profert  of  the  letters 
patent,  by  which  the  Court  is  erecSied. 

2dly,  That  it  is  not  dated  in  the  plea  what  fort  of  a£li- 
on  it  was  below,  to  ihew  that  it  was  within  the  jurifdi£ti* 
on  of  the  Court.  ;  ^ 

3dly.  That  a  capias  iffued  without  any  fummons. 

4thly.  That  an  arred  is  no  judification  to  the  battery. 

To  the  fird  objc£tion  I  have  given  ananfwer  already/^^ 

The 

(m)  On  Friday  June  %dy  1758.         (b)  Abf,  CUve  J, 

(c)  This  appears  to  have  been  anfwered  in  the  courfe  of  the  argtinefit, 
\ff  obferving  that  the  defendant  did  not  daim  any  thing  under  the  charter, 
and  that  he  was  a  ttranger  to  it,  and  therefore  need  not  inalfc  a  profert  of  it. 
tir9.  Jbr.  '*  Mtmflrim  difMtSy''pi  las «  i^i*  ^  »  ^^'v*  4>9-—- And  in  the 

Yy  cafot 
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i*5S-        The  fecond  and  third  objedlions  were  taken  together, 
i^r;"^  "'i  ^^re  very  ftrongly  relied  on.     It   was  faid  that  there 

4-"J*V    ?'^'^  ^^^  authoririeft  in   point  determined  in  this  Court 
F«i!au.  ^^^"^^  1  ^*'"^  \^^^  *t  J  Moravia  v.  Siopery    and  Alurphy  v. 
Fi:ierJJ:  and  it  was  faid  that  no  one  would  be  able  to  ad- 
Tile  his  client  if  we  ftiould  be  of  opinion  in  this  cafe  (ai 
we  feemed  to  be)  contrary  to  the  determinations  in  thofc 
two  cafc$.     But   before  Counfel  fay  this,  they  ftiould  be 
fare  thai  ihey  underftand  the  cafes  tfeat  they  cite,  and  that 
rtey  ftaic  them  correftly  to  the  Court  ;  for  when  thole 
two  cales  are  rightly  dated,  it  will  be  plain  that  though  we 
tk^^U  detcrmiue  (as  we  Ihall  do)  for  the  defendant  in  the 
p:e:>2:  cafe,  we  (hall  not  decide  contrary  to  thofe  two 
CJLie*.    •  Here  his  Lordfliip  firft  read  the  report  of  Moravia 
t-  5jsv  from  Cem.  Rep.  574>  and  then  from  his  own  ma- 
TwiV-^j^     >  .  to  mark  the  difference    between  them.] 
H?rf  ;:  :5  averred  that  the  Coun  below  has  a  jurifdn9ion 
cc'  &^!  ai:-ons  of  irefpafs  upon  the  cafe  arifing  within  the 
T'vc  ,  :::$fj£ciently  (hewn  in  this  plea  that  thecaufeof 
»,T  o-  irc^'e  w::hin  tlie  jurifdiAion  ;   we  held  in  Moravia 
T    /.,:.i-  :hi:  ralire:  procelTum  eft  would  be  futficieni  if  it 
i.i  r^.-c  *r>?Ar    a$  it  did  in  that  cafe)  that  there  could  not 
r^-r  Sr;r  1  precedent   fummons  ;  and    we  founded  our 
.-.r  r-.c    .-^r.   :>.e  cafe  of  P^:r:ci   and  Jahnjon^  in  3  Lrj. 
^zi.  ;:i    r.  .Vvjril  c:her  c^fcs  there  cited  :   It  was  iaid  in 
■*::  ,-;  >   :*;:  ::  was   rcfcivcd  by  the   whole  Court  that 
r;    \"  r-.xr£"i~   ef:  was  luficient,  though    it    had  been 
".*••-,'■  I  ":  -:  o:"*S'«::r.  and  ^hat  it  had  been  fo  rcfolvcd 
^■  1,0:'    .V-:-\  ^r^^  the  Court  of  B.  R,  H.  24  d 
>-::   r.  :he  prefer.:  cafe  a  week  intervened  bc- 
:.•  vd-:   when  ihe  plain:  was   levied  anil  that 
rr    .1."  i>    £jri-     Th;  vSie  or -!/;^r;»':>  v.  Fiiz^-- 
^  T>    .h  :r-  :i~e  :r   c^ery  rcfpecV  as  iliat  of 
•.  •'  .    ..  ■    ^L   •*.-.  i-ii  .c  ::  »a»  ueier.rir.ed  without  ariiu- 

•.^.     *  '     '^.•'  *urs  w-re  c::e\i:?  t"u?prr::he  fourth ob- 

J  V,     •.:.-,'.""'  ../-n.  *    '•:t-',^  P    k^G,  z  E.  R.  V  — 
'  ':..  v\».       ■:    f^"-*  ».  J^-*'  ."Ticer.ii^  tc  be  01"  cpiiiion 

3/jinll 


£  %  •   •-        i 


•«  r 


lA  «.*-  %iii'  ^  .•»*<»«v  nauw  JNKr»  .wt  r  w^ricw:  a  procar,  m  ebjeiboa 


4* 


•PRINITY  TERM,  31  &  j«  GEO.  II..  C.  P.  '    I9! 

againft  this  objed)ion:  for  after  it  was  argued  and  infided      1758. 
on,  the  book  fays,  ••  as  to  the  laft  two  ohje&ions,  of   y^-"^ 
which  this  was  one,  cur.  adv.  vuh  ;  and  that  the  plainti£F    '^".''V 
bein^ifterwards  fatistied  that  thefe  two  objeftions  would   f?xai.l. 
not  help  hiiD,  and  that  the  Court  would  give  judgment 
againd  him,  difcontinued  his  fuit  ^tf)."     In  the  two  other 
cafes  cited  it  was  not  pleaded  moUicer  manus  impofuit,  as 
in  the  prefent  cafe,  but  onl^  an  arreft,  which  may  be  two 
ways.     If  this  dodlrine  were  to  prevail,  all  pleas  of  moU 
liter  manus  impofuit  would  be  bad,  and  hundreds  of  judgt 
ments  mud  be  fet  afide  wherever  a  moiliter  manus  impofuit 
would  be  a  battery  if  not  juftified  (a).     I  have  looked  in- 
to a  great  many  precedents  Vhat  are  fo,  and  no  obje<^ion 
takep.     I  ihall  mention  only  two.     In  the  cafe  of  Mur* 
phyy,  Fitzgerald  (c)  the  plea  of  juftification  was  juft  the 
fame  as  in  the  prefent  cafe  ;  and  fo  likewife  in  the  cafe  of 
Gwinne  v.  Poole  (d)y  and  yet,  though  that  was  fo  much  li- 
tigated, this  objedlion  was  nottakjpn." 


\ 


Per  Curigm. 

Judgment  for  the  Defendant. 


(a)  But  fee  the  report  of  this  cafe  in  £,«/«.  929.    (h)  VIA,  RtvM  r.  Tutt^  . 
Jmp,  14,  and  the  calei  there  referred  to.    (t)  Smp,  38  «. «.    (d)  %  Luivt,  93$. 
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PRINCIPAL    MATTERS- 


ABATEMENT, 

See  Pleading. 

1.  A    Defendant  cannot  plead  in 
JLX  abatement  after  making  a 

full  defence  jfUxander  v.  Mawman^ 
M.  11  G,  2.C.  £.  Page  40 

2.  But  he  muft  <<  defend  the  force 
and  injury  when''  before  he  am 
plead  in  iA>atement  to  the  difability 
of  the  perfon  or  the  jurifdifUon  of 
the  Court ;  for  that  is  not  a  fiill  de- 
fence, f^  41 

3*  A  defendant,  who  is  fued  as  ex- 
ecutor, cannot  plead  in  abatement 
that  a  co-executor  ought  to  haTe 
been  fued  with  him,  without  (hew- 
ing that  the  co-executor  adminif- 
tered  &c.  ih,  4a 

4.  Where  the  defendant,  in  pleadifsg 
fuch  a  plea,  faid  that  **  he  and  the 
other  executor  did  adminifter  divers 
roods  &c.  vfhire  the  faid  jf.  B.'s 
(the  teftator*s V*  the  Court  rejeded 
the  word  •*  where"  as  furplufage, 
and  held  the  plea  good.  ii. 

ACCOUNT. 


I.  One  tenant  in  common  cannot 
maintain  an  a&ion  of  account  at 
common  law  againft  another '  as  his 


bailiff,  unlefs  that  tht  othtr  were 
appointed  baiHff.  Wheeler  v.  Honup 

T'  13  er  14  G.  2.  c.  Br  ^  208. 

2.  But  under  the  ftat.  4  Cf  5  jt9»  c. 
16.  he  may.  208 

3.  A  bailiff  at  common  law  is  an- 
fwerable  for  what  he  mieht  Iiave  re- 
ceived without  his  wilful-  default* 

ij.  210 

4.  But  a  tenant  in  common,  whea 
fued  as  bailiff,  is  only  anfwerable 
for  what  he  has  received.  it 

5.  In  an  a6^ion  on  the  ftat.  4  Csf  C 
An.  the  plaintiff  mufk  ftate  in  Eia 
declaration  that  he  and  the  defen- 
dant ane  tenants  in  common,  and 
that  the  defendant  hat  vccdved 
more  than  his  (hare. 

ACTION, 

See  ByeJLaw,  No.  6,  7. 
Replevin,  No.  2. 
Way,  No.  4. 

1.  Whether  an  a&ioii  be  real  or  per** 
fonal  depends  on  the  thing  to  be  re- 
covered by  it,  and  not  <ui  the  na- 
ture of  the  defence.  Ea^n  v.  SoHily 
lyy  H.  12  G.  2.  C.  B.  1.34 

2.  And  therefore  a  re^evin  Is.  a  per- 
fonal  adion,  though  tne  title  to  bnd 
be  brought  in  queftion.  iB, 

3.  An  adion  to  recover  a  penalty 

on 
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«ft  li^  f  VS  Ed,  6l  r.  14.  -nuft 
kr  livnr^ttK cointy  wbcrc the 
■■Httcd*  iMi  Wfon  coin* 

»f    iBpCHOr   OQUtf   it 

y^^  q.  t.  ▼.  Co^sr, 
M  u  6.  ^  C  JL  654 

^Fluatvc*  Now  Sj,  ft4,  85. 
.  H  «t  ana  «  dK  ca£e  by  the 

___^_^ ^  •■      _^         %  *  ^»^f  ._-.^^_,  J 

rJ^&i.C.J.P^5o8 
jir  k  »:  niR  «i  tk  ciie  by  a 

and 

Jk  ST  £L  1.  C  JL  611 

.»d:««  >fh»  yb*  the hrf, 

T^  ji^^iBet  «K  asM  «R  the  cafe 
aul  Ve  tttDonaK  c«B  ia^ 

"*Tat  j« 


^' 


K  n 


^ 


«4m:^  v^x-^in^t  aai  r\ 

ECxcdthe 

^wiit   9j>  cttttcjnoe   d^M 

t  *«•  by 

^^w>  ^"  «">•«:&  jiocriadM 

iK^<£li 

.^r«lCI^vl«:  iciR-tc  Itv*  w* 

en:^  Ae 

ndbtK^  if  Wk^  ^V  c^mMt  a 

3«£ixietT 

-1*  >w  »-fe.'^  wt^MC  it; 

a^Ctktii 

^V  vimns  visit  H  uc  ^ 

>  -  ^ 

1^ 

9^    A^  •JOKir  <*  tW  case  sar  be 

tt  ^    V   ,<'«-  t  ^V  "mrv  x  ■ma 
^^  ^^  iwr>i«ijnri^  S9k2«ai:b  there 
V*.  Vv*   »v  4vc;m.f}ac3i»*  c<  the 

»  »*i>;W»  irt;  ^ne  giaacc>    JIM- 


Atoa   V.   /iF3paa  Bart.;   m  error. 
Cdm,  Scacc,  ff.  i^  G.  2.        601 

ADMINISTRATION. 

•  1.  Adminiftnitiom  may  be  granted 
within  14  dafd  after  the  death  of 
the  inteftate  Ba/I  v.  Mofs,  T.  16 
tf  ij  Geo.  2,  C.  B.       428,  D.  J. 

ADMINISTRATOR, 

Sit  ExECUTOa. 

AFFIRMATION. 

I.  The  Court  refufed  to  receive 
the  affirmation  of  a  quaker  on  a 
motion  for  an  attachment  for  non- 
pcrfonnance  of  an  order  of  Court. 
S^  ▼.  Harwnd^  M,  15  G,  2. 
C.  B.  291 

a.  The  aflinnation  of  a  Quaker  cin- 
not  be  received  when  the  objed  of 
the  profecution  it  criminal  [refer- 
led  to  in  note  hJ}  it.  292 

3.  Even  though  in  form  it  be  a  6v^ 
IwoccKding.  2^, 

4.  Except  where  the  apph'cation  is 
*5«5|f  a  Quaker ;  there  his  own 
a£nnation  may  be  received.       H, 

5*  .^'^^^^  '^c  object  of  the  proceed- 
ing is  of  a  civil  nature,  the  affir- 
mation of  a  Quaker  may  be  re- 
onvedfc  ^ 

6.  Tboi^  the  proceeding  be  in  the 
aame  of  the  £ang.  H, 

SflrDcpeazAKce,  No.  3. 

AMENDMENT. 

I.  The  ftatutet  16  t^  17  Car.  2., 
aad  4^5  -^««  ^.  i6.,  only  extend 
to  aiftskes  in  the  names  of  the 
plMtiff  or  defendant,  not  of  third 
perfoos;  and  therefore  ^dierc  t« 
debt  on  a  repleriD  bond  brought  hy 
the  Sheriff  againft  a  farety,  the  de- 
fendant pleaded  that  Jl.  (the  paf. 
tr  Rpkrying)  pn»(ccnted  his  fnit 
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&c.,.and  that  no  return  of  the 
goods  was  adjudged  to  B.  (the 
party  diftraining)  ;  and  the  plain- 
tiff replied  that  a  return  was  ad- 
judged to  B,y  yet  the  fmd  B.  did 
not  make  return  &c.  this  on  a  ge- 
neral demurrer  was  holden  to  he  a 
fatal  defedl.  Harvey  v.  Stokesy  E. 
lo  G.  2,  C.B.  Pog^S 

2.  Inferior  courts  cannot  amend  er- 
rors in  procefs  under  ftatutes  8  Hen, 
6.  c.  12  £*f  15.  Morfe  ▼.  James^ 
M,  12  G,C.B.  125 

3.  Some  of  the  ftatutes  of  amend- 
ment are  confined  to  the  fuperior 
courts,  and  fome  extend  ,to  all 
courts  of  record.  ib,n,(l, 

4.  The  Court  will  amend  a  recovery 
wherever  it  can  he  done  coniiftent- 
ly  with  the  rules  of  law.  Wynne  v. 
Thomas^  E.iSG.  2.  C.  L.       S^5 

5.  But  they  cannot  amend  the  tefte 
of  a  writ  of  entry,  where  it  is  not 
the  mifprifion  of  the  clerk  and 
where  there  is  nothing  to  amend 
by.  ib.  567 

AMERCEMENT, 
See  Court,  No.  3,  4, 

ANNUITY, 
5*^  Condition,  No.  i. 

ARBITRATORS, 
See  Award. 

ARREST, 

1.  A  perfon  may  be  arretted  on  a 
Sunday  on  an  attachment  for  a  ref- 
cue.  jinonymoutyE,  i^  G.2.C.  B. 

459 

2.  Or  under  an  efcape  warrant.  \Qz\t 

cited  in  n.d.]  460 

3.  Or  even  without  a  warrant,  if  he 
has  wrongfully  efcaped.  ib, 

4.  But  bail  cannot  take  a  defendant 
on  a  Smuiay  in  order  to  furrcnder 
him.  f^. 


5.'  Nor  can  a  defendant  be  arrefted 
on  a  Sunday  for' non-payment  of  a 
penalty  under  a  convi£Uon  on  a  p^ 
nal  ftatute.  Pa^e  ^fSm 

ASSAULT, 
^<0r  Pleading,  No.  10. 

ASSUMPSIT. 
I. A  general  indebitatus  affumpfit  witt 
lie  for  a  duty  in  which  the  plaintiff 
claims  an  inheritance  ;  Jemb,  Tbt- 
Mayor  Clfc  of  Nottingham  ▼•  Ztom^ 
bert,  M.  12  G.  2.  C,B.  \l% 

2.  So  ruled  iincc  in  fevcral  cafes. 

ih.  n.  a. 

3.  If  A,  be  illegally  arrcftcd  by  B: 
for  a  debt,  a  promife  by  C  to  pay 
the  debt  claimed  by  B.^  in  conu- 
deration  of  ^.'s  releafing  A.  out  of 
cuftody,  is  void.  Atkinfon  ▼•  Set" 
tre£,  £.  IT  G.  2.  C.  B.  482 

4.  So  is  a  promife  to  pay  in  confide- 
ration  of  forbearing  to  fue  on 
a  void  fecurity.  [Cafe  referred  to, 
n   (i).]     ^  ib.  484 

5.  Or  a  promife  to  revive  a  fecurity 
void  in  it's  creation.  ib. 

6.  But  if  it  be  ftated  in  a  declaration 
againft  C.  (on  a  promife  by  hini 
to  pay  B.  a  debt  claimed  from  A» 
in  conlideration  of  B.*s  releafit)g 
A^  from  arreil)  that  B,  procured 
A.  to  be  arrefted  by  virtue  of  a 
certain  writ  &c.  duly  'JSued  out  of 
an  inferior  court,  it  ww  be  intend- 
ed after  verdidl  that  the  arreft  was 
legal.  482 

ATTACHMENT. 

See  Arrest,  No.  i.  Award,  No. 
II.  Inferior  Court,  No.  16. 

1.  An  attachment  granted  aeainii 
the  prochein  amy  of  an  infant 
(plaintiff)  for  non-payment  of  cofts 
after  judgment  for  the  defendant. 
Slaughter  v.  Talboit^  M,  i^  G.  2. 
C.jB.  190 

a.  Aa 


a.  -An  aitacbment   for  non-perfor- 
mance of  an  award,  \s  now  con- 
«  fidercd  only  aa  a  civil  proceeding. 
,  rCafetrcferred  to  in  n.  b.^Page  29a 
3.  The  Court  will  n^t  grant  an  at- 
tachment aeainfl  an  adn)iniftrator 
f6r  not  performing  a  rule  of  Court 
entered  inio  hj  the  inteilate.  iVrw- 
'  ion  V.  H^sUer,  H.  15  G.  2.  C.  B. 

4^  The  Court  refufed  to  grant  an  at- 
tachment aninft  a  (horiff  for  not 
taking  a  replevin  hond  on  his  grant* 
'iar  the  replevin    TWiZrv.  CohUlcf 
M.  16  G\  2.  C.  B.  375 

5*  But  they  will  grant  an  attach-* 
ment  againft  him  for  refufing  to 
pay  a  year's  rent  to  the*  landlord 
according  to  ftat.  8  jin.  c,  14. 
when  he  has  taken  the  goods  of  a 
tenant  in  execution.  '^»  3 76 

ATTORNEY. 

1.  A  letter  of  attorney  ceafes  to  have 
effeA  on  the  death  of  the  party 
giving  it.  Shlfman  v.  Thompjotiy  T. 
ii.(?i2  G.  2.  C,B.  105 
And  IVjnne  v.  Thomas f  E.  18  G. 

z.  C,  B,  565 

2.  Every  ad;  done  under  a  letter  of 
attorney  muft  be  done  in  the  name 
of  the  principal.  105 

3.  The  ftatutc  12  G.  2.  r.  13.,  which 
prohibits  attomies  in  prifon  ading 
as  attomies,  only  extends  to  attor- 
nies  for  plaintiffs*  Longmore  v.  Ro* 
gerSfM.  15  G.  2.  288. n.^. 

AWARD. 

1.  Arbitrators  cannot  award  the  cofts 

of  reference,  unlefs  power  is  cx- 
.  prefsly  given  to  them  for  that  pur- 

pofe.    Candler  y.Fulkr^^,  11  G. 

2.  C.  B.  64 

3.  But  they  may  award  the  coils  of 

the  caufe  without  fuch  fpecial 
. ,  power.  ib*  n.  a. 
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3.  And  if  they  award  *<  the  cofts 
fuilained  in  the  a^on,"  it  wiQ  not 
include  the  cofts  of  the  reference. 

Page  6^ 

4.  An  award  may  be  good  in  part  and 
bad  in  part,  provided  the  different 
matters  in  each  be  diftin6k  and  not 
depepdent  one  on  the  other.  ib. 
And  Storke  v.  De  Smetb^  6  Hil.  1 1 
G.  2.  Cam.  Scaee,^  69 
And  Jfiht^m  V.  ITtlfimf  Tr.  14  bf 
15  Gf  2.  C.  B.                        255 

5.  And  therefore  li  aibitrators  award 
the  cofts  of  fuit  and  the  cofts  of  re- 

.  ference,  not  having  power  to  award 
the  latter,  the  award  will  be  good 
as  to  the  former  part  and  bad  as  to 
the  latter.  64 

6.  If  arbitrators  award  the  defen- 
dant to  pay  the  plaintiff  his  cofts  of 
fuit  to  be  taxed  by  the  proper  officer 
before  a  particular  day,  it  is  the  bu- 
ftnefs  of  the  defemlani  to  have  them 
taxed  before  that  day.  6$ 

7.  If  the  arbitrators  award  ./f .  to  pay 
B*  100/.  and  award  ^.  and  B,  to 
give  general  releafes  to  each  other, 
and  then  award  B.  to  pay  j1.  20/. 
at  a  fubfequent  time,  the  whole 
award  is  bad.  St9rke  v.  De  Smetb,  66 

8.  So  if  the  arbitrators  award  ji.  to 
pay  B.  ^ol*  on  one  day,  and  B.  to 
pay  10/.  on  a  fubfequent  day.      ib, 

9.  When  a  caufe  is  referred  to  three 
perfons,  with  power  to  them  or  any 
two  of  them  to  make  an  award,  an 
award  made  by  two  of  them  is  good 
if  the  third  had  notice  of  the  meet- 
ings &c.  DalUng  V.  Matcbeitf  M. 
14  G.  2.  C  B.  215 

10.  But  if  the  third  had  no  fuch  no« 
tice,  then^uch  an  award  is  bad. 

i». 

11.  The  Court  refufed  to  grant  an 
attachment  for  non-payment  of  \ 
fum  •f  money  awarded  and  which 

was 
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was  demanded  when  a  rule  for  fet* 
ting  afide  Uie  award  was  pending. 

Page  2iS 

12.  Several  tenants  in  common, 
wiihing  to  make  partition  of  their 
land,  covenanted  by  deed  to  pay 
their  refpeftivc  (hare  of  th-  furvcy 
and  allotments,  and  to  abide  by 
the  award  of  certain  arbitrators  as 
to  the  allotments  ;  the  arbitrators 
allotted  the  whole  in  fcTeralty,  but 
did  not  dircft  any  deeds  of  convey- 
aoc*  to  be  executed  to  veft  the  al- 
lotments in  the  refpeAive  owners  ; 
and  for  this  defeA  it  was  ruled 
that  the  award  was  bad,  and  that 
no  adion  could  be  maintained  on 
the  covenant  for  not  performing 
the  award,  though  the  covenan- 
tors were  refpcdivcly  liable  on  the 
covenant  for  non-payment  of  the 
cxpence  of  the  furvcy  &c.  Jobn/on 

248 

1 3.  When  an  award  is  void,  a  cove- 
nant to  perform  the  award  is  alfo 

void.        *  i^:  ^5? 

14.  Under  a  fubmiffion  to  arbitrati- 
on of  all  matters /n  difference  be- 
tween the  parties,  an  award  de- 
ciding all  matters  in  difference,  ex- 
cept one,  and  giving  hl)erty  to 
ode  of  the  parties  to  fuc  on  that 
one,  is  void  in  toto.  Bradford  v. 
Brjan,  Tr.  14  Crf  15  G.  7.  C.  B. 

^  '  4  268 

15.  But  an  award,  ^nrtide  under  fuch 
a  reference)  not  m  terms  except- 
ing any  matter  in  difference,  docs 
not  conclude  one  of  the  parties  up- 
on a  caufc  of  aftion  fublifting  at 
the  time  of  the  reference,  if  fuch 
matter  were  not  laid  befo/e  the^r- 
bitrator.  [Cafcs  rcfierrcd  to  in 
.ote*0  ^70 
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BAIL, 
5>f  Estoppel,  No.  5,  4. 

BAIL-BOND,. 
See  Pleading,  No.  76,  77. 

BAILIFF, 
See  Account,  No.  i,  2,  3, 4. 

BAILMENT. 

1 .  If  goods  be  delivered  by  A.tcfS. 

to  Itef/afefyf  B.  is  anfwefable  fbr 

them  to  ^.  in  detinue  though  be 

be  robbed  of  them.  Kettle  ^  ^BrmH- 

falU  M.  12  G.  2.  C.  B.  Page  lii 

2 .  Aliter,  if  they  be  delivet ed  to  J?. 
to  keep  as  Ins  own  goods  &C.  i^. 

3.  ^rhough  even  in  fuch  a  cafe  he  it 
anfwerable  fop  damage  ariiing  frotn 
his  own  negh'gence.  1^'  a»  ^. 

BANKRUPT.^ 

1 .  If  goods  be  configned  to  a  fador 
for  (ale,  and  he  fell  and  receive  the 
money  before  his  bankruptcy  and 
do  not  putcliafe  with  it  any  fped- 
fie  thing  capable  of  being  diftio- 
guifhcd  from  the  reft  of  his  pn>- 
pcrty,  the  confignors  cannot  rt« 
cover  the  whole  money  firom  his  af- 
iignees,  but  muft  come  la  under 
the  commiffion^  Seoit  v.  Sunum^ 
H.  16  G.  2.  C.B.  400 

2.  If  the  hiBtoT  at  the  time  of  the 
fale  agree  to  fctt  off  a  debt  of  htt 
own  due  to  the  vendee^  it  is  the 
fame  as  if  the  fa6^or  received  (b 
much  money  from  the  vendee,  and 
the  coniignore  muff  come  in  under, 
thecommilfion.  -  73. 

3.  But  if  the  goods  remain  in  fpe^ie 
in  the  fisdtor's  hands  at  the  tinie  of 
his  bankruptcy,  the  confignors  may 
recover  the  goods  in  ttover  front 
theaffignees.  U, 
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4»  Or  if  a  hi^or  fidl  ^oods  for  his 
piiiici|>al»  and  become  bankrupt 
Wforc  payment,  and  his  affignees 
afterwards  receive  the  money  for 
^ban^  the  priacipal  may  recover 
k  frooa  tbcm  in  an  a^on  for  mo- 
■ey  had  and  received.      Piqrt  ^oo 

J.  So  if  the  hfBbar  on  fuch  a  Ulc 
occt  in  payment  from  the 
payable  to  him  at  a  future 
ad  his  affignees  afterwards 
Ik  BOBey  due  on  the  notes, 
dK  psiacipil  may  recover  it  from 
tkeaffinees  in  aa  action  for  money 
■aa  aBQ  rcceivcu.  w- 

6.  If  tbe  affi^ffi  of  a  &aor  (bank- 
rapt)  receive  bounty  money  on 
aay  aitide  ander  an  ad  of  parlia- 
■cflt  grnag  the  bounty  to  the  tm- 
fmUBu  ^  oon^rnor  of  that  arti- 
cle may  recover  fuch  bounty  mo- 
aey  from  them  in  an  adion  for  mo- 
aey  had  and  received.  ib,  407 

f  «  Where  a  debtor  gives  bail  on  an 
mvA^  and  afterwarda  furrenders 
himfi^  in  difchai^  of  his  bail, 
and  then  lies  in  prifon  two  months, 
he  becomes  a  bankrupt  from  the 
tune  of  his  going  to  prtfon,  not 
from  the  time  of  his  arreft.  TriU 
Y.  WMtr^  E.  17  G.  2.    C.  B. 

t«  But  where  iham  bail  is  put  in  be- 
fore a  Judge,  as  a  mean  to  get  the 
defendant  turned  over  to  the  prifon 
of  the  court,  and  he  is  immedi- 
aldy  furrendered  accordingly,  the 
imprifiaDment  is  computed  nt>m  the 
time  of  the  arreft.  [Cafe  referreil 
to,n.«.3  ib.^6S 

9*  AjkI  in  either  of  thefe  cafes  the 
property  of  the  bankrupt  vefts  in 
the  affifoeesby  relation  either  firom 
the  arreft,  or  from  the  going  to 
prifon.  ^^. 

19,  A  fepante  commifiion  of  bank* 


nipt  may  be  taken  out  igabft  one 
of  feveral  partners  on  the  petition 
of  a  joint  creditor.  Crifpe  v.  Per- 
rittf  E.  17  G.  2.  C,  B.  Pt^^ej 
21.  In  fuch  cafe  whether  the  bank^ 
rupt's  (hare  of  the  joint  debt  mnft 
amouotto  100/.  ?  9».  c^-474- 

12.  But  a  commifiion  of  bankrupt 
cannot  be  fued  out  againft  two  (of 
three)  partners.  [Cafe  referred  to 
n.^.]    ^  a 

13.  A  penon,  who  bays  and  feUs  cit- 
.   tic,  IS  a  drover,  and  cannot  be  a 

bankmpt^  MiUt  ▼.  Ift^Ut  M.  19 
G.  2.  C,  B.  5g8 

BARON  AMD  FEME, 
^^r  FiNC,  No.  I. 

BATTERY, 
See  Pleading,  No.  10. 

BILL  or  EXCEI*TIONS. 
In  what  inibmces  they  may  be  aUow- 
ed.  Pi^e^^^.nJ. 

BILLS  OF  EXCHANGE, 
See  Promissory  Notes. 

BLANDFORD, 

&r  Judgment,  No.  5. 

BOND, 
See  Office. 

1.  If  a  bond  have  feveral  conditiDos^ 
and  one  of  them  be  void  by  fta- 
tute,  the  bond  im  void.  Layi  ▼• 
Pmne,    T.    18  Cif  19  G.  2.  C.B. 

■  '  ^  574 

2.  A  general  bond  of  refignatioo  t» 
void.  •  a,  575 

bURIAL. 

1.  No  burial  fee  is  due  at  common 
law.  jfrnbrtus  v.  Cawihone,  If.  18 
G.  2.  C,  Bm  jj6 

2.  But  it  may  by  cuftom  in  a  parti* 
cular^arifh*  'A, 

3.  If  the  prieft  rtfufe  or  negled  to 
peifona   thq  office,    he  maj  be 

fufpeadctf 
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fufpended  fat  three  months  hj  the  not ;  femh,  [Ca£es  referred  to  !n  n. 
ordinary.                      Page  ^38.  n.  tf.]                                                •>, 
4.  Or  may  be  piiniihfld  in  the  tempo-  q 
rai  courts  by  indidment  or  infor- 
mation if  any  inconvenience  to  the  COGNISANCE. 
pnbUqarifefcomit.                     ih  y^^^  ^^^^^  ^^  ^j^^  univeHhict 

^   »i     ^  *^  !!!i  1    a^"^'  ^1^>°^3  cognizance  of  a  caufe,  Ip 

Bkom^my  are  fixed  by  ftat.  3  G.  ^^^  ^^  ^^^^^^  ^^^^  imparlance: 

BYE-LAW.  ^•^-                 .      ,.,          ^53 

*  ,      •            1    1      1.    r>         1  *•  Sec  the  manner  m  which  the  clami 

1 .  A  bye-kw  made  by  the  Gunmak-  ^^j^  ^^  ^  •  ^^                          ^^  ^ 

r  i^rTTu^  f  T  "^T  A  3.  When  an  attorney  is  pkintifi;  the 

fhould  feU  the  parrel  of  any  hand-  ^ni^erflty  is  not  <ititleJ  to  corni-* 

pn  &c.  ready  proved  to  any  oer-  ^^^^^  ^^  ^^  ^^^^^  .^^       ^ 

Ton  of  the  trade,  not  a  member,  j„  f^^j^  ^  ^^   ^j(^   univerfty  b 

m  Z^  or  withm   four  mfles,  „^^  ^„^j^^^^  j-^^  ^^^^j  J  j^ 

and  that  no  member  ihouM  ftrike  ^^^^  j.1                               i^  iai 

his  ftamp  or  mark  on  the  barrel  of  -       *    t 

any  fuch  perfon,    not  a  member,  COMMON, 

under  the  penalty  of  lo/.  for  each  i    \rf  r    vt 

offence,**  was  holden  not  good,  as  ^'^  Action  on  the  Cafe,  No.  a,  3. 

beinflr  in   reftraint  of  trade.    The  i.  The  lord  of  a  manor  may  encldfe 

Ma/ter  Csfr.  o/*/A^  Gunmakers*  Com-  part  of  a  common  againft  tenadu 

fmyyt.  FeOf  M»    16  G.  2.  C.  fi,  having   commivn  of  pafhire,  not- 

384  withfUnding  they  have  alfo  com-' 

2.  General  reftraints  of  trade  are  bad.  mon  of  turbary,  if  he  leave  fuffi- 

1*5.38^1  cient  common  of  pafture.     /m;- 

3.  Particular  reftraints  either  as  to  cat  v.  Stricklamd,  H.  \i  Gm  1  C 
time  or  place  are  good,  if  for  a  i  •  57 
a  fufficient  confideration.             ib.  2.  But  if  the  lord,  in  approving,  in- 

4.  Inftances  of  bye-laws,  as  regula-  juretheright  of  common  of  turba- 
tionsy  or  as  reftraints,  of  trade.  ry,  the  perfon  whofe  right  is  fo 

ib,  n.  b.  injured  may  have  an  adion  agaiitft 

5*  A  bye-law  may  be  good  in  part,  the  lord.'                                      ib. 

thotigh  bad  in  part*             ib,  390  3«  If,  to  trefpafs  fordrivine  away  a 

6.  A  ^e-law,  madi  by  the  Grtin-  comnaontv's  cattJe  frotn  the  com* 
makers'  Company,  inflided  a  pe-  mon,  the  lord  juftifies^nder  an  ap* 
nalty,  half  to  the  ufe  of  the  poor  provement.of  the  common,  aDe^- 
of  the  Company,  and  half  to  the  mg  that  he  left  fuilicient  com- 
ufe  of  the  difcoveror,  yrithout  nion  of  pafture  for  his-  tenants, 
faying  vi^o  vrasto  fue  for  it ;  the.  .  and  the  plaintiff  replies  that  he 
Company  may*  fue  for  it ;  femh,  was  alfo    entitled,  to  Scbmmon  tt 

«2.  391  turbary,  that   therefore  "the  lord 

7.  A  ftranger  (a  difcoveror^  could  wrongfully  indofed,  &c.  and  that 

h« 
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he  the  (plaintiff^  pat  in  his  cit- 
tle  to  enjoy  his  common  of  paf- 
turey  and  the  defendant  demurs, 
it  win  be  taken  that  the  lord  did 
leave  fuffictent  common  of  pafture. 

Pagesj 

4.  Common  appendant  only  belongs 

to  arable  bind.  Bennett  v.  Reeve^ 
M.  14  G.  2  C.  B.  227 

5.  Levanty*  and  couchancy  are  inci- 
dent to  common  appendant  as 
Well  as  to  common  appurtenant. 

ih. 
6»  Common  appen<}ant  can  only  be 
'  claimed  for  fo  many  cattle  as  are 
neceifary   to  plough  and  manure 
"the  tenant's  arable  land.     1^.231 
7*  The    party    cUiming  a  common 
^  of  pafture  in  pleading  need    riot 
fay  in   exprefs  terms   whether  it 
be   common  appendant,  appurte- 
nant, or  in  prrofs  :  but  the  Court 
will  judge  of  it  from  the  nature 
,of  the  nght  claimed.  Muffp^ave  v. 
Cave^  H.  i§  G.  2  C.  B-         319 
S.  Common  of  pailure,  without  land 
may  be  parcel  of  a  manor,  though 
demifed  and  demiTable  by  copy  of 
court-roll  ;  and  if  it  be  claimed 
by  the   lord    of   a  manor  in  the 
foil  of  another  for  a  certain  num- 
ber of    cattle,  without  regard  to 
levancy  and  couchancy,  and  be  not 
claimed  as  incident  to  arable  land, 
it  will  be  taken  to  be  c^jounoa  ap- 
purtenant, ti, 
9.  If,  to  an  a^lion  on  t^e  cafe  by  a 
commonerfbr  injuring  his  right  of 
common,  the  defendant  plead  that 
he  dug  turves  under  a  liceufc  from 
the  lord,  he  (hould  add  that  '<  fuf- 
ticient  common    was   left  for  the 
commoner,^'  and  if  he  do  not,  the 
plaintiff  need  not  reply  that  fulti- 
cieat  common,  was*  not  left.* 


Greenhorn  v.  ^^9  If.  20  C.  2  C. 
B.  Pt^e  619 

10.  If  a  commoner,  having  right  of 
common  for  one  beaft,  put  on  two, 
the  lord  can  only  diftrain  the  one 
put  on  laft  unlefa  they  were  both 
turned  on  together  ;  and  it  muft 
be  Ihewn  in  a  plea  (juftifying  the 
taking  as  a  furchaxge)  whether 
they  were  put  on  together  or  ffpa- 
rately,  and  if  the  latter  which  was 
put  on  firft.  Eliisy^  Rovfies,  M. 
^  G.  2.  C.  B.  63S 

CONDITION. 

See  Covenant,  No.  3,  4. 

1.  ji.  by  will  gave  a  rent-charge  to 
B.  in  lieu  and  fatisfa^^on  of  aH 
claim  (he  might  have  on  his  real 
or  perfonal  cftate  and  t^on  cotMm 
that  Jbe  relemje  all  right  andxlaim 
thereto  to  his  executors  ;  B,  lived 
feveral    years  without    executing 

.  any  rdeafe  ;  held  that  the  biiAand 
of  the  fiiler  was  not  entitled  to  the 
arrears  of  the  annuity,  for  the  re« 
leafe  was  a  condition  precedent : 
but  if  only  a  condition  Xubfequent, 
it  ought'  to  have  been  perfonaed 
within  a  reafonable  time ;  at  all 
events  during  her  life.  Jttherhj 
V.  Femor^  £•   12  G.  "  2.    C   B* 

155 

2.  No  words  fn   a  will  or  deed  ne- 

ceflarily^  make  a  conditioB  prece- 
dent ;  the  fame  words  wiQ  either 
make  a  conditnui  precedent  or  fob- 
fequent  according  to  the  natui^  of 
the  thing  and  Uie  intent. of  the 
parties.  at.  U6 

3.  Inilances  of  indepeodent  o6ve- 
nants,  dependent  and  oonodrrait 
covenantt,  and  dependent  coic- 
nants  or  conditions  precedent. — - 

C0!IT£T4«"' 
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CONVEYANCE, 
site  Uses. 

CONVICTION, 
^Warrant,  No.  i. 

COSTS. 

&f  Award,  No.  i,  2,  3,  5,  6. 
Distress,  No.  12.  Executor, 
No.  8,  1O9  i;,  12,  13. 

I.  The  prochein  amy  of  an  infant 
(plaintiff)  is  liable  to  cofts,  in  the 
event  of  the  defendant  obtaining 
judgment.  Slaughter  ▼•  Talbott^ 
M^  13  G.  2.  C.  B.  190 

^.  If  the  plaintiff  proceed  after  the 
defendant  has  paid  money  Into 
•  Court,  the  Court  will  allow  him 
itfon  trial  to  take  it  out  with 
cofts  to  the  time  of  paying  it  in» 
on  his  paying  the  def^'ndant  his 
fubfequent  coils.  Davit  v.  Man* 
feUt  H.  13  Cr.  2.  C.  B.         191 

J,  But  if  he  proceed  to  trial  and  fail, 
he  is  not  entitled  to  the  cofts  even 
up  to  the  time  of  the  defendant's 
psying  money  into  Court*  [Cafes 
reterred  to  in  n.  c. )  ib, 

j^  Nor  if  he  proceed  to  trial,  and  a 
juror  is  witlidrawn.  [n.  r.]       sb. 

g.  Nor  if  he  enter  into  a  confolida- 
tipn  rule  in  afUons  on  a  policy  of 
infunmce,  and  become  nonfuit  in 
one,  is  he  entitled  to  the  cofts  up 
tQ  the  time  of  paying  money  into 
court  in  the  other  anions  that 
.  were  not  tried,  [n.  c]  192 

6m  The  fiat.  18  Eii%.  c.   y.  /.   3., 

wiuch  gives  cofts  to  the  defendant 

in  a  popular  a^on  if  the  plaintiff 

be  noBiuit,  extends  to  fubfequent 

.  asFcU  as  prior  ftatutes.     WUTiamj 

.•A    U   ▼•    DrtwCf   H.  16   G.  2. 

iL  S.  392 


And  The  Mayor  Wf.  of  Plymouth  ▼. 
fVerringy  H.  17  G:2.  C.B.     441 

7.  Where  a  penalty  is  given  by  a 
ftatute  (even  fubfequent  to  the 
ftatute  of  Gloucejher)  to  the  party 
grieved,  he  \&  entitled  to  cofts  if 
he  fucceed.  The  Mayor  i^c.  of 
Plymouth  v.  IVerring^  H»  17  G.  2. 

C.  B.  W> 

8.  And  if,  in  fuch  cafe,  he  be  non- 
fuit ora  verdi6^  pafs  againft* him, 
he  is  liable  to  pay  cofts  to  the  de- 
fendant. '•  ii 

9.  An  avowant  for  a  rent  charge  is 
not  entitled  to  double  cofts  under 
ftat.  i\  G.  2.C.  19.  /.  22.  when 

-  the  plaintifi  is  nonfuited,  Lhuionr^ 
Collins,  M,   17  G.  2.  C.  £;  429 

10.  In  an  aftion  for  words,  where 
the  words  themfelve^  are  a&iona^ 
ble,  if  the  plaintiff  recover  lefs 
than  40/.  damages,  he  is  entitled 
to  no  more  cofts  than  damages : 
but  where  the  words  thcmfclves  arc 
not  adtionable,  the  plaintiff  is  en- 

^  titled  to  full  cofl^,  though  he  re- 
cover lefs  than  40;.  damages. 
Turner  v.  Horton^  M,  17  (r.  2. 
C.  B.  43* 

COURT, 

See  Tnperior  Court. 

I  •  A  court-baron  cannot  be  jiolden 
without  two  freehold  tenant^  of 
the  manor.  Chefwode  v.  Crow^ 
E.  19.  G.  2.  C.  B.  614 

2.  Such  freehold  tenants  cannot  be 
created  at  this  day.  ih. 

3.  If  the  lord  now  convey  part  of  the 
demefnes  of  the  manor  to  A.  and 
his  heirs  and  other  part  to  B.  and 
his  heirs,  to  hold  as  of  his  manor 

■  by  fealty  and   fuit  of  Court,  and 
th^n  hold  a  court  before  thofe  two 

tenants  as  free  tenants,  the  court 

• 
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it  improperly  holdeOy  vid  confc* 
quenUy  any  amerceintnt  at  that 
court  is  bod.  ih* 

4.  An  amercement  at  a  court-baron 
op  a  free  imtor  muit  he  affeercd  by 
two  freehold  tenants  of  the  manor. 
,  [Cafe  referred  to  in  n.  a.] 

5*  Where  the  right  to  ti^s  is  ad- 
nktedy  aiid  a  qocftioii  arifet  be* 
tweea  the  re^r  and  'vielu-  to  whom 
they  are  payable,  that  queftion  is 
triilik  in  the  Spiritoal  Court,  and 
eoofequently  the  common  law 
courts  will  not  grant  a  prohibition. 
Cheefemas^  v.  Hohy^  M,  31  G.  a 
C  /■'•  .  ,      68« 

6.  Wke^er  or  not  the  Spiritual 
Court  has  jnri(di£kion  over  a  caufe 
depends,  oot  on  the  parties  being 
ccclefia{b*cal  perfons,  but  pn  the 
Ba^ureof  the  que&ion  in  dlfpute. 

ib. 

COVENANT, 

^  Award,  No.  \i,  15.  Cqndi- 
TiQN.  Trial. 

I .  )f,  to  covenant  for  not  repairing 
certain  prcmifcs  demifed,  the  de- 
fendant plead  that  the  plaintiff  be- 
fore the  caufe  of  a£lion  accrued 
entertd  and  ^lUd  down  the  premifcs 
and  sxjbelltd  him  therefrom,  die 
plaintiff  may  reply  that  he  did  not 
fxpiif  &c.  mode  et  formi.  Hod^' 
Jimy.  ^ueenhorougb^  M,  la  G.  a. 

a.  But  he  cannot  plead  an  expulfion 
£rom  part  by  the  plaintiff.  tb, 

3.  The  leffee  covenanted  to  put  a 
houfe  in  repair  before  the  ift  of 
June,  •*  5000  dates  being  found 
allowed  and  delivered  by  the  leffor 
towards  the  repair,"  and  afterwards 
to  keep  it  in   repair  during  the 


term  ;  the  leflbr  ai&gned  a  l^reacb 
for  not  keeping  in  repair  after  the 
iff  of  Tanir  ;  defendant  pleaded 
that  the  leilor  had  not  aJUr  maHmg 
tli$  leafi  found  allowed  auid  deli- 
vered the  dates,  &c  ;  and  plea  ad- 
judged to  be  bauL  MuMrfkmie  v. 
TAmnor,  £•  \%  G.  s.  C-  *i*      146 

4.  But  where  the  leffee  conrcnanted 
UTrepah-,  *<  the  leflbr  allowing  and 
aligning  timber  for  the  repairs," 
it  was  holden  that  the  afBgning  of 
timber  vras  a  condition  precedent 
or  a  qualification  of  the  covcnsDt 
to  repair  ;  anfd  confequently  that 
in  an  adion  againfl  the  leffee  the 
leflbr  muft  aver  that  he  had  af- 
figned  timber,  drc.  Thomas  v.  Cad- 
waBader^  M.  18  G.  a.  C.  B,  496 

5.  Covenant  to  levy  a  fine  of  certain 
lands  in  the  townfliip  of  jt.  (which 
was  in  the  pari(h  of  B,)  on  the  re- 
queft  and  at  the  cofts  of  the  gran- 
Ue  ;  breach  afligned  that  the  gran- 
tor refufed  to  acknowledge  a  fine 
(tendered  to  him^  of  lands  in  the 
pariih  of  B. :  plea  that  the  note  of 
the  fine  tendered  comprifed  other 
lands  in  B»  than  thofe  contained  in 
the  covenant,  of  which  the  gnmtor 
was  feized  ;  and  held  a  goad  plea. 
JDanhyy.Gregg^  E.  la  G.  a.  C. 
B.  150 

6.  Where  feveral  perfons  covenant  in 
refped  of  a  joint  interefl,  the 
covenant  is  joint  notvrithfbndiog 
the  words  cum  quolibet  eorunu 
Jobnfin  V.  H^iifim,  Tr.  14  tf  15 
G.z.C.  B.  354 

7.  In  an  adion  againfb  the  heir  on  a 
covenant  made  by  the  anceflor  it 
is  not  neceffary  to  allege  in  the  de- 
cUration  that  the  heir  kidhuidsby 
defccnt :  if  he  liid  none,  he  mA 

pkai 
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plead  it.     Dyke  ▼.    Sweetings '-  M. 
19  G.  i,C,  B,  585 

8.  To  an  a£Uoii  on  a  covenant  to  pay 
money  on  a  particular  day^  the  de- 
fendant cannot  plead  payment  on 
a  prior  day  ;  he  muft  plead  pay- 
ment on  the  day.  ib, 

9.  On  a  covenant  to  pay  money  at 
the  end  of  fix  months, .  it  will  be 
underftood  to  mean  calendar  (not 
lunar)  months  ;  femb.  ib,  588 

COVENANT  to  JIand  feized. 
5«rDEEDy  No.  4,  5,  6,  iy  8. 

CREDITOR, 
Sec  Dfyi8e£« 

,  CUSTOM. 

I .  A  party  cannot  juftify  a  trefpafs 
under  a  cuftom  for  all  the  inhabi- 
tants of  a  town  to  walk  and  ride 
over  a  dofe  of  ofable  land  at  all  fea- 
fonable  times  of  the  year,  if  it  ap- 
pear that  the  trefpafs  was  com- 
mitted when  the  com  was  {land- 
ing, though  the  party  aver  that  it 
iMras  a  feafonable  time.  Bell  v.  War 
deU^E.  13G.  2.C.  P.  202 

•a.  Whether  a  cuftom,  fo  generally 
laid,  be  good  ?  qu,  ib.  206 

3.  A  cuftom  for  all  the  inhabitants 
of  a  town  to  dance  at  all  times  of 
the  year  in  a  clofe  of  paflure  hoU 
den  good.  [A  cafe  cited.]  1^.^505 

4.  A  cuilom  for  all  the  inhabitants  of 
a  town  '<  to  play  ai  any  rural Jj^rU 
or  games  in  a  clofe  ai  all  times  of  the 
yeof^*  is  too  general  as  extending 
to  any  rural  fports.  Millechamp  v. 
John/on^  H'd,  1 746,  C.  B. 

505   n.  b, 

5.  In  fuch  a  cafe  **  all  times  of  the 
year*'  would  be  underftood  to  mean 
only  *'  legal  and  reafooable  times 
of  4hc  year.'*  ib,  206 


6.  But  a  cuftom  for  all  the  inhabit 
tants  of  a  parifh  *'  to  play  at  all 
kinds  of  lawful  games,  fports  and 
paftimes  at  all  reafonable  times  of 

.  the  year**  is  good.     [A  cafe  re- 
ferred to.]  ib. 

7.  Though  a  flmilar  cuftom  '*  for  eJl 
perforu  for  the  tim^  being  bdng  ia 
the  faid  parifh  &c'V  is  bad.  ih. 

2.  So  a  cuftom  for  **  the  poor  neicef- 
iitous  and  indigent  houiehoM^  of 
a  town  to  cut  and  carry  aVriy  the 
rotten  boughs  and  branches*'  iii  a 
clofc  is  bad,  on  account  of  the^un- 
cei  lain  defcription  of  tHe  perfons. 
£Cafc  referred  to.]    lb.  267  ih  a», 

9.  A  cuftom  that  **■  where  thie  cui^ 
tomary  tenant  of  a  manor  has  coal 
mines  lying  under  the  freehoIJL 
lands  of  oUier  cuftomary  tenants- 
within  and  parcel  of  the  maoor^  he 
may  fink  pits  in  thofe  lands  to  get 
the  coals  &c,  may  lay  the  coab 
when  got  and  the  earth  and'rub- 
bi(h  &c,  on  the  land  near  ta 
fuch  fitsy  fuch  lands  being  cuftom- 
ary tenements  &c,  there  to  remain 
ard  continue,  (notfayinghowlong, 
or  for  a  convenient  time,)  may  lay 
and  continue  wood  there 'for  the 
neceflary  ufe  of  the  pits,  may  take 
away  in  carts  and'  waggons  part 
(  not  faying  how  much )  of  the  coals, 
and  burn  and  make  into  cinders 
the  other  parts  there  at  his  will 
and  pleafure,"  is  a  bad  cuftom,  at 
being  uncertain  and  unreafonable. 
J  roadbent  v.  IVilks.  T.  16  G.  2. 
C.  B,  360 

10*  Inftances  of  certain  and  uncer- 
tain cuftoms.  ib,  ^6%  n.  a.  b» 

11.  Inftances  of 'reafonable  and  un- 
reafonable cuftoms.  ib,  n.  c. 

12.  A  cuftom,  in  a  manor  that  the 
grantee  of  a  cuftomary  eftate 
(which  paftes  either  by  deed  or  fur- 
render  and  admittance)  muft  be  ad« 

mitte4 
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wkud  during  the  life  of  the  grant- 
•  or»  in  good  in  law.  /Vnn  d.  Richards 

"V.  MarioUf  M.  17  G.  7,  C.  B  430 

r3-  A  cuftom  that  every  man  inhabi- 

'     tfng  in  the  pariih  of  y/.,  who  mar- 

.  ries  by  iicenfe  in  another  pariih, 

ihall  p«T  5  X.  to  the  redlor  of  A. 

ior  and  in  regard  of  the  faid  mar- 

Ttagey   it  bad.    Rubatds  q.  t.  v. 

f^roeyf  H.  20  G.  2.  C.  7".       622 

14.  >But  ,a  cufloniy  that  every  inha- 
bitant of  a  parifh  of  the  age  of  1 6 
(of  whatever  reHgious  fed)  fhall 
pay  44^  yearly  as  an  £q/ier  ofTerine 
u  good.  Fuller  q.  t.  v.  Sayf  Aim 
21  G.  2.  C.  B.  629 

15.  A  cuftom,  that  aH  the  houfe- 
boldcrt  in  the  pariHi  of  A.  (hall 

.    grind  all  their  com  which  (hall  be 

.  iifcd  by  them  groond  within  the 
porifhy  IS  good.  Drake  v.  WtgU' 
fuforthj  H.  26  G.  2.  C  B,     654 

l6«  But  a  cuftom,  that  they  (hall 
grind  all  their  com  ufed  or  fold»  is 
bad.  tbm 

ly.  Such  an  obh'gation  on  an  occu- 
pier of  one  of  fuch  houfes  is  not 
cxtipguifhed  by  one  of  our  kings 
having  been  iormtrXy  feifed  tj^fie  of 

-  foch  houfe  and  of  the  mill  at  the 
dune  time.  tb.  658 

18.  ^juprey  if  it  wonld  not  have 
been  extingui(hed  by  the  king's 
having  inbabued  fuch  houfe  I        ib. 

D 

DEBT. 

^^/ JuDGMtNTy    No.  5. 

DEED. 

I.  No  partition  of  land  can  be  made 
withodt  deed  fmoe  the  flat.  29  Car, 
i.  Jbbnfon  V.  mifany  T,  14^  I5 
G.  2.  C.  B.  253 


2.  A  Icafe  and  releafe  by  tenant  for 
life  do  not  create  a  forfeiture. 
GrtlU  ▼.  Msmuii,  Mi  16  C.  2.  C. 

3.  But  afeoflFment  docs.  ^. 

4.  if  .  in  confideration  of  an  intended 
marriage  with  r..,  by  deed  gave 
granted  and  conTseyed  certain  knds 

to  j9.  and  C,  and  their  zSiga$,  to 
hold  to  the  ufe  of  Bm  and  her  af- 
figns  for  life  in  bar  of  dower,  and 
then  to  the  ufe  of  the  heirs  of  the 
body  of  ^.  by  jf,,  remainder  over, 
and  covenanted  that  the  premifei 
(hould  remain  and  continue  to  the 
ufes  and  intents  aibrefaid:  held 
that  this  deed  operated  as  a  cove- 
nant to  dand  feifed  ;  and  that  ao 
only  child  ot  the  marriage  was  en- 
titled after  the  deaths  of  A,  and  B. 
Doe  d.  Mi&urn  t.  SaikU^  T.  zS 
&r  29  <?.  2.  C  Bm  675 

5.  ji,  in  confideration  of  natmral  love 
%od  of  100/.  by  leaie  and  ideafe 
graiUed  rdeafed  snd  confirmed  cer- 
tain premifesy  after  his  owm  deaths 
to  his  brother  S.  in  tafl,  re- 
mainder to  C  the  fon  of  another 

,  brother  of  A.  in  fee ;  and  he  co- 
.  venanted  and  granted  that  the  prc- 
mifes  (hould  after  his  death  be  held 
by  B.  and  the  heirs  of  his  body,  or 
by  C.  and  his  heirs^  according  to 
the  tme  intent  of  the  deed  :  held 
that  the  deed  could  not  operate  as 
a  releafe,  but  that  it  was  good  as 
a  covenant  to  (land  fei(ed.  Roe  X 
iVUHmfon  V.  Tranmarr^  H.$l  G.2. 
C.  H.  683 

6.  Where  a  deed  cannot  operate  one 
way,  it  may  operate  in  another,  to 
anfwer  the  intention  of  the  parties. 

ib. 

7.  The  requifites  of  a  deed,  operating 
as  a  covenant  to  ftand  fetfcd  to  ufes* 

•».  685 
8.  The 
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8.  The  words  **  covenant  to  (land 
feiTed  to  ufes"   are  not  necelTary. 

Page  676 

9.  A  party  may  avc|:  that  there  was 
another  confideration  than  that 
cxpre^ed  in  the  deed,  if  it  be  con- 
fiitent  with  the  deed.         677,  d^^i 

DEER- 

1.  Deer  in  on  incloled  ground. may 
be  diftrained  for  rent.  DazUs  v. 
Powells H.  II  G,  2.  C.  B,  46 

DEFEAZANCE, 

^«f  Pleadimg,  No.  35^  36. 

.One  deed  may  operate  as  a  defea- 
rance  to  another  without  exprefs 
wordi  of  relation  to  it.  Trroctt  v. 
4fgat.  T.  II  Cs*  12  G.  2.  C.  B. 

107 

2.  Where  a  bond  was  conditioned  for 
payment  of  money  on  25th  Dccan- 
her^  and^a  fubfcquent  deed  between 
the  &me  parties  was  executed,  by 
which  the  obh'gor  covenanted  that 
V  the  obligee  fhould  pay  on  the 
ajlh  of  Dectmher  5/.  in  the  pound 
&c.  fuch  payment  fhould  be  accept- 
ed in  full  discharge  and  fatisfadlion 
of  all  funr.s  due  &c.  and  might  be 
plmdcd  and  given  in  evidence  &c.  ; 
It  was  holden  that  the  defendant 
mij^ht  plead  (to  an  a£lion  on  the 
bond)  a  tender  and  refufal  of  the 
5/.  in  the  pound  on  the  25th  of 
Dcctmber,  1 07 

3.  Tlic  plaintiff  declared  on  a  pro- 
mifory  note  given  to  him  by  the 
defendant,  and  alledged  that  before 
the  note  was  given  it  was  agreed 
between  them  that  if  the  defen- 
dant (hould  buy  of  the  plaintiff  all 
the  malt  expended  in  his  dwelllng- 
houfe .  for  three  years  the  note 
(hould  be  void ;  averring  that  the 
defendant  had  expended  a  certain 
quantity  of  malt  &c.. but  had  not 


bought  it  of  the  plaintiff;  held 
good  on  demurrer,  becaufe  the 
note  formed  no  part  of  the  agcee- 
ment,  or  at  the  moft  that  the 
agreement  mud  be  confidered  only 
as  a  defeazance,  and  then  if  the  de- 
fendant would  take  advantage  of 
it  he  (hould  (hew  performance  on 
his  part.  Corr.j/b  v.  BoUtboy  E,  12 
G.  2.  C.  B.  Page  145 

DEMURRER, 

See  Judgment,  No.  4.  Pleading.' 

DEPARTURE, 

See  Pi<EADiNG,  No.  15,  19,  100. 

DESCENT. 

1.  If  tenant  in  tail  of  lands  by /«r- 
chafe  under  a  fettlement  made  by 
an  anceltor  ex  parte  matema,  with 
thcreverfionin  fee  by  tie/cent  ex  parte 
mptema,  fnffer  a  common  recovery 
to  the  ufe  of  him'felf  and  his  heirs, 
the  lands  will  defceod  to  his  heirs 
ex  parte  patema.  Martin  d.  Tir/- 
gonwell  v.  Sirachan  ;  in  error,  Dom. 
Proc.E.  I'j  G.2,  444. 

2.  It  would  have  been  otherwife,  if 
he  had  taken  both  eftates  by  de* 
fcent  from  his  motheri  lb.  448 

3.  \£  ji.  fcifed  in  fee  by  defcent  ex 
parte  matemS,  enfeoff  /^.,  and 
then  B.  re-enfeoff  ji.  and  his  heirs, 
the  line  of  defcent  is  broken,  and 
the  heirs  ex  parte  patema  will  take., 
[Cafes  referred   to  in] 

ib,  453.  n.  b, 

4.  So  if  >f.,  feifed  in  fee  of  copyhold 
lands  of  inheritance  by  defcent  ex 
parte  matema,  furrender  to  B,  ia 
fee  (a  mortgagee),  who  on  .pay- 
ment of  principal  and  interefl  fur- 
renders  again  to  ji,  and  his  heirs, 
the  defcent  is  broken  and  the  lands 
will  defceud  to  ^/s  paternal  heirs. 

ib. 

Z  z  DETINUE, 
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/ 
DETINUE, 

^«f  Batlmint,  No.  i,  2. 

X, Trover  ftnd  detinue  cannot  be  joined 
in  the  fame  afUon.  Kettle  v.  BrotH" 
fdU  M.X2G.2,C.  B.  118 

'2.  A  declaration  in  detinue  (hould 
itate  a  requeft  by  the  plaintiff  on 
the  defendant  to  deliver  &c.       iB. 

3.  Detinue  will  lie  for  goods  lofl  and 
fo)ind  at  weD  as  for  goods  delivered. 

ib. 

DEVISE, 
See  Marriagb,  No.  i,  2,  3,  4. 


two  fifters  C.   and    D.  CooiL ;  if 
either  of  them  die,  the  iurvtuorto 
have   the  legacy ;    if  5.  die,  t^ 
farm  to  be  divided  between  die 
furvivors,  and  in  cafe  all  thnr  <fie 
before  ^.,  then  to  the  heirs  rfi. 
for  ever ;  held  that  C.  and  />.  vac 
each  entitled  to  a  moiety  of  tk 
farm  in  fee* on  the  contingencies  of 
their  furviving   their   mother  A„ 
and  of  their  fifter  B»  dying  befbre 
(he  paid   their  legacies.  Maone  d. 
Fagge  V.  Bea/emaiif   H.  12   G.  2. 
C,£.i  and  M.  15  G.  2.  B.  R.  in 
error.  138 


I.  If  a  man  devife  to  jf,  for  h'fe, 
and  if  jf,  die  without  iflue  then 


6.  So,  if  the  latter  part  of  the  de- 
vife **  in  cafe  an  three  die  before 
jf,f  then  to  il's  heirs  &c."  had 
no^  been  added.  1 78 

ov^,  the  fubfequeut  words  enlarge    y ,  ^  detifc  to  ^„  be  paying  debts  or 
jf^n  eftate  and  cnve  him  a«  eftati..        a  fum  in  grofs,    canies  the  fee. 

i^  140 

!•  /f .  by  will  gave  an  annuity  to  B. 

for  her  life  to  be  paid  to  her  out  of 


j1.*b  eftate  and  give  him  an  efbate 
tail.    Brice  v.  Stmth^  E.  10  G.  2, 
C.B.  3 

2.  Or  if  he  devife  to  j1,  and  his  heirs, 
and  if  A,  die  without  iffue  then 
over,  the  fubfcqucnt  words  reftrain 
the  former  devife  to  an  eflate-tail 
and  fhew  that  "  heirs"  only  mean 
"heirs  of  the  body."  ih. 

3.  And  it  is  immaterial  whether  the 


certain  laiids  iy  bis  executor^  and 
then  devifed  thofe  lands  to  C,  and 
appointed  C,  his  executor:  held 
that  C,  took  an  eflate  at  leafl  dur- 
ing  the  life  of  the  annuitant.  Jen- 
klru  V.  Jenkins^  M,  26  G,  7.  C. 
B,  6?o 


devife  over  be  to  the  right  heirs  of  ^          -r  t.    j- ■■            i      .     n  - 

J.  or  to  a  ftranger.                       ib,  ^'  ^^X  ^^^^  ^'^  "°^  ^«  ^  ^^^^f 

_-            .     ^       .                 r       .  m  fee  ?     Semb,                              li. 

4.  If  a  portion  be  given  out  offier/on^  ,0.  Devife  "  to  my  brother  T.  Eih 


al  eRate  to  be  paid  at  fuch  a  time 
and  the  party  die  before,  the  por- 
tion (hall  be  raifed  for  the  benefit 
of  his  reprefentatfves  :  aliter  if  it 
be  to  be  raifed  out  of  the  real  ef- 
tate  ;  there  it  (hall  fink  into  the  in- 
heritance for  the  benefit  of  the 
heir.  Harvey  v.  Jflottf  T.  i\  ^ 
12    G.  2.   Chanc.  90,91 

5.  A  devife  of  a  farm  called  &c.  to  ji. 
for  life,  remainder  to  her  daugh- 
tet  B.  (he  paying  to  each  of  her 


gle  for  life,  then  to  the  neareft  of 
my  relations,  namely,  to  J?,  the 
fon  of  Thomas  and  his  heirs  forever, 
and  after  their  deceafes  to  the 
neareil  of  kindred  to  me,  firil  male 
and  then  female ;  the  houfe  &c. 
to  defcend  to  the  name  of  Eagk^ 
to  be  kept  up  as  long  as  the  wwU 
(hall  endure,  and  never  to  be  fold ;" 
held  that  B.  the  fon  of  T.  took  1 
fee.  Preflim  d.  EogU  v.  Fumndh  7*. 
.12  6f  13   G.  2.C.  B.  164 

II.  A 
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If.  A  devjfe  to  A.  and  hU  heirs ^ 
and  if  he  die  without  heirs  then  to 
B.  (his  fon  or  brother,  &c.)  and 
bis  heirsy  pafTes  only  an  efUte-tail 
to  A,  ib.i6$ 

And  Ginger  d.  fi^te  v.  mite,  T.  i6 
G.  2.  C.  J .  352 

And  Goodright  d.  Goodridge  v.  Good- 
ridgep  M,  16  G*  2.  C.  B,         370 

13.  But  if  the  devife  over  be  to  a 
ftranger.  A,  takes  a  fee.  ib, 

13.  So  if  the  devife  over  be  to  a  per- 
fon  of  the  half  blood  of  the  iirlt 
devifee.  [Cafe  referred  to,  n,  a.] 

14.  A  devife  to  A.  and  his  heirs, 
but  if  he  die  before  21  then  to  H, 
and  his  heirs,  is  a  good  executory 
devik  to  B'. ;  and  n  B.  furvive  the 
devifor  it  willdefcend  to  ^.'sheir, 
though  B.  die  before  the  contin- 
gency happens,  Jf.  the  death  of 

A,  before  2 1 .     Goodt'ule  d.  Gumail 
V.    Wood^  T.  13  iff  14  G.  2.  C. 

B.  211 

15.  Executory  devifes,  when  good. 

i3.  213 

16.  y.  S.  devifed  lands  to   /V.    till 
H.  C.  and  Z).  attained  their  re- 
fpe6live  9ges  of  21  and  then  to  B, 
€\  and  D,  and  their  heirs  equal- 
ly to  be  divided  between  them  as 
tenants  in  common,  charged  with 
the  payment  of  an  annuity  of  lol. 
by  H.  C.  and  Z).  equally  and  pro- 
portionally out  of  their  feveral  cf- 
tates  :  then  he  devifed  other  lands 
to  yf.  in  fee  ;  and  then  gave  all  the 
reli  refidue  and  remainder  of  his 
real  and  pcrfonal  eftate  not  before 
given  to  E,  her  heirs  executors  &c, 
and  direded  that  his  debts,  &c. 
Ihould  be  paid  out  of  the  eftate  gi- 
ven to  A.  and  E,  :  it  was  holden 
that  the  devife  to  B.f  on  his  dying 
before  the  (devifor,  was*  a  lapfed 


devife  ;  and  that  the  heir  at  law 
of  the  devifor,  not  the  refiduary 
devifee,  was  entitled  to  B.'s  (hare 
as  not  being  difpofed  of  by  the 
will.  Doe  d.  Morru  v.  Underdonun^ 
M.  15  G.  2.  C.  B.  293 

17.  The  intent' of  the  teilator  is^  to 
be  taken  as  things  ftood  at  the 
time  of  making  his  will,  and  is  not 
to  be  coUedled  from  fubfequent  ac- 
cidents, ib.  297 

18.  When  a  teftator  gives  by  his 
will  all  his  inter«-ft  in  certain  lands, 
fo  that  if  he  were  to  die  immedi- 
ately nothing  would  remain  >in- 
difpofed  of,  he  cannot  intend  to 

five  any  thing  in  thofe  lands  to  his 
is  refiduary  devifee.  ib. 

19.  The  won!  <*  eftate"  in  a  will 
carries  the  fee.  ih.  ^96 

20.  A  devife  of  lands  to  A,  till  B. 
attains  the  age  of  21,  and  then  to 
h,  in  fee,  gives  B.  a  vefted  in- 
tereft,  defcendib^  to  his  heirs  iC  he 
die  before  2 1 .  ih,yix 

2 1 .  Devife  of  freehold  lands  to  the 
wife  for  life,  and  after  her  death, 
to  fuch  child  as  his  wife  was  enfient' 
of  in  fee ;  provided  that  if  fuch 
child  as  (hould  liapp^n  to  be  borH 
as  aforesaid  (hould  die  before  21 
without  iffue  the  reverfion  of  one 
third  (hould  go  to  the  wife  and  the 
reverfion  of  the  two  other  thirds 
to  the  dcvifor's  fifters ;  the  wife 
was  'not  enfient  at  all ;  held  that 
the  remainder  over  depended  on 
the  birth  of  a  chUd  and  it^s  dying 
under  2 1  and  without  iffue  ;  and 
that  as  thofe  events  never  happened 
the   remainder  over  did  not  take 

'  efFe6i,  but  that  the  heirs  at  law  of 
the  devifor  were  entitled  to  take. 
Roe  V.  Fulhamy  H,\^G.  i.  C.  B. 
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32.  The  word  "  or"  in  a  wfll  may 
be  coDdrued  "  and,"  to  effec- 
tuate the  intention  of  the  devifor. 

1^.311 

83.  Under  a  devife  to  A,  for  fife, 
and  after  hi8  dece&fe  to  the  male 
children  of  A.  fuccellively  9nd  to 
th'ehr  heirs,  and  in  default  of  fuch 
rtaSk  chfldren  to  the  female  chil- 
'dren  of  A,  and  their  heirs,  and  in 
cafe  A.  die  without  iffue  then  to 
B»  (the  elder  brother  of  >f.)  in 
fee,  A,  takes  only  an  eftate  for  life. 
Ginger  d.  WbUe  v.  White,  T,  16 
G.  a.  C.  P.  348 

2^4.  The  devifor,  having  devifed  lands 
16  his  wife,  added  "  if  my  fon 
JR^  (the  eldeft)  happen  to  die 
Without  heirsi  theti  my  fon  y. 
fhall  enjoy  my  lands  :''  it  was  hol- 
den  that  R.  took  only  an  eflate- 
tiidl,  &nd  that  on  his  death  with- 
out iffue,  and  without  having  le- 

■'  viedSi  fine  or  foffercd  a  recovery, 
J.  was  entitled  to  recover  from 
the  dcvifee  of  R.  GooJrJgbl  d. 
tSoodridgev.  Goodridgey  M*  16  G» 
It.  C.  B.  369 

2S»  Under  a  devife  to  "  A.  Tor  life, 
atid  then  to  his  male  children  for 
their  lives,  and  fo  to  the  male 
children  defcending  from  them  ; 
on  their  dec  cafe  or  failure  then  to 
B.  and  the  heirs  male  of  his  bo- 
dy for  the  fame  term  of  life,  and 
upon  the  fame  terms  as  the  de- 
vifor intended  for  A.  and  his  male 
children ;  and  in  cafe  B»  and  his 
male  children  faiiiug,  then  to  C. 
and  his  male  children,  for  the  fame 
term  of  his  and  their  life  and  up- 
on the  fame  terms,"  it  was  hol- 
'den  that  A.  took  an  eilate-tail  for 
life  only,  and  that  on  his  death 
without  male  iffue  B.  took  an  ef- 


tate for  life  only.  Goodtttle  d. 
Cr^fs  V.  WodhuU^  M.  19  G.  7. 
C.  B.  592 

26.  A:  having  an  only  child  B.  (a 
daughter)  devifed  lands  to  a  child 
with  which  his  wife  was  then  en- 
feint,  if  a  male ;  but  if  a  femalt. 
then  the  lands  were  to  be  dividec 
between  B.  and  that  female ;  anc 
if  they  both  died  without  iffue. 
then  to  C.  m  fee  ;  the  child  wai 
afterwards  born,  and  was  a  male 
and  it  was  ruled  that  he  took  ; 
fee.  Davies  d.  Tidiy  v.  Hamlky  E 
19  G.  2.  C.  B,  61; 

DEVISEE. 

I .  A  devifee  of  all  the  dcvifor*s  landi 
in  truft  to  fell .  and  pay  all  the  dc 
▼ifor's  debts,  &c.  cannot  be  fue< 
under  the  ftat.  3  Ctf  4  JK.  Iff  W 
c.  I  A'  Coti  V.  Athmfon,  H.  I 
G.  2.  C.  B.  52 

DILAPIDATIONS. 

1 .  If  a  parfonage  or  vicarage  houl 
be  deftroyed  by  the  default  of  th 
incumbent,  he  is  bound  to  rebuil 
it.  Solleri  v.  Laiurence^  7".  i 
£sf  17.  G.  2.  C.  5.  42 

2.  But  if  it  be  burned  down  and  tl] 
incumbent  be  not  in  fault,  tV 
Ecclefiaftical  Court  will  order 
fifth  part  of  the  profits  of  the  li 
ing  to  be  fct  apart  in  order  to  r 
build  it.  '  i 

3.  A6b'on8  for  dilapidations  may  \ 
maintained  in  the  courts  of  commo 
law.  ^.  42 

4.  And  may  be  brought  againft  tV 
executors  or  adminiftrators  of  tl 
incumbent.  I 

DISSENTERS. 

I.  A  baptift  preacher  qualified  a 

cordk 
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cording  to  the  flat.  fT.  Cff  M.  c, 
1 8.  IS  exempted  from  ferving  all 
pariih  offices,  whether  they  ex- 
iftcd  before  or  were  created  fince 
that  aft,  even  though  he  be  alfo 
engaged  in  trade.  Kenward  v. 
Khovfkty  E.  17  G.  2.  C.^.  463 

DISTRESS, 

See  Common,  No.  10.  Cojsts,  No. 
9.  Entry,  No.  3.  Hlriut, 
No.  I.  Pleading,  No.  72. 

I.  Deer  in  an  inclofed  ground  may 
be  diftrained  for  rent.  Davtes  v. 
Ponv^y  H.iiG.  2.  C.  B,         46 

a.  Corn  fowB  by  a  tenant  at  will 
(who  died  before  harveft)  and 
purchafed  by  another  perfon  can- 
not be  diftrained  by  the  landlord 
for  rent  due  to  him  from  a  fubfe- 
queiit  tenant,  Eaton  v.  Southhyf 
H.  It  G.  2,  136 

3.  Goods  taken  in  execution  can- 
not be  diftrained  for  rent.  i6. 

4.  Nor  cattle  diftrained  damage  fea- 
fant.  iS. 

5*  Implements  in  trade  cannot  ht 
diftrained  for  rent  if  they  be  in  ac- 
tual ufe.  Of  if  there  be  any  other 
fufficient  diftrefs  on  the  premifes  at 
the  time.  Simp/on  v.  ffartoff^  M, 
18  G.  zV.  B.  512 

6.  But  if  they  be  not  in  actual  ufe, 
and  if  there  be  no  other  fuffici- 
ent diftrefs  on  the  premifes,  then 
they  may  be  diftrained  for  rent. 

'7.  They  are  only  privileged  fub  mo- 
do.  '^'S^S 

8.  But  things  annexed  to  the  free- 
hold or  things  delivered  to  a  per- 
fon exercifing  a  trade  to  be  carried 
or  worked  up  m  the  way  of  his 


trade,  are  abfolutely  free  fjrom  dit- 
trefs.  515 

9.  So  were  cocks  or  flicavcs  bf  eom 
before  the  ftat.'i.  IF,  ^  M.  c.  J- 

10.  Goods  brought  to  a  public  fair 
for  fale  cannot  be  diftrained  by  the 
owner  of  the  foil  and  fair ;  for 
every  perfon  has  of  comnn>n  right 
a  liberty  of  carrying  his  goods  tea 
public  feir  for  fale.  AxjMn  v.  Whh» 
tredj  T.  21    G.2.C.B,  623 

1 1'  A  diftrefs  and  fale  given  by  fta- 
tiite  are  in  the  nature  of  an  exedi- 
tion.  Moxfe  v.  Cock/edge^  H,  tt 
G.  2  C.  B,  636 

1 2 .  Parifh  officers  levying  a  poor  rite 
under  a  warrant  of  diftrtfs  taxf 
retain  of  the  goods  fold  theMecCn- 
fary  expences  of  the  difbefs  ^d 
fale.      "  JS^. 

13.  Whether  goods  taken  as  a  dif- 
trefs on  a  convi^ion  niid(?r^  aft 
of  parliament  can  be  repkvied  ? 
^1.  Pearfon  v.  Roberts^  £,  28 
6.  2.C.  B.  672 

14.  No  ;  femb.  [Cafei  referred  to  in 
n.  3.]  ihm 

DISTRESS,  Watrmanf. 

•S"^^  Warrant. 

DROVER, 
See  Bankrupt,  No.  13. 

EASTER  OFFERING, 

See  FfcE,  No.  5. 

EJECTMENT, 
See  Entry. 

ENTRY. 

I.  A,  by  will|rave  a  leafehold  eftate 

to 
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tfi  B.  hl$  executors  &c.y  fubje^l 
to  a  rent-charge  to  his  wife  during 
her  widowhood)  with  power  to  the 
widow  to  enter  for  non-payment, 
md  to  enjoy  5rc.  until  the  arrears 
were  iatisiied ;  lind  after  the  wi- 
dow's •  marriage  or  death  he  willed^ 
that  B.  fliould  pay  the  rent-charge 
to  Cm  his  executors  &c. ;  the  wi- 
dow married,  on  which  C.  received 
the  retit-charge  during  his  life,  and 
then  C»  died  without  difpofing  of 
the  rentcharge,  appointing  D.  his 
executor ;  held  that  D.  had  no 
right  rf  entry  for  non-payment  of 
the  rent-charge,  ffaffel  v.  Gowth- 
«M»(ir»  M,aS  G.  2.  C.  B.  500 

-3.  If  ^.  had  had  a  right  of  entry, 
a  prewus  demand  of  the  rent- 
cbsurge  would  have  been  neceflary. 
Stmt:  w. 

3 .  D.  the  executor  is  entitled  to  the 
TeAtodiai;ge  femb. ;  and  may  diilrain 
Tor  it.  ib, 

4«  A  nght  of  entry  for  non-payment 
muR  ht  taken  ftridly.  ib.  507 

JE.KKOK,Wraof. 

I*  A  writ  of  error  is  not  a  fuperfedeas 
iintil  allowance  or  notice  of  it.  Mc" 
ritom  V.  Steventf  ilf,  15  G,i»  C.  B. 

271 

2.  And  if  the.  fheriff  has  levied  under 
a  h.  fa.  after  the  ifTuin^,  but  before 
the  allowaccey  of  a  writ  of  error, 
he  muft  proceed  to  fell  the  goods  i^. 

ESCAPE, 
See  Arrest,  No.  2,  5. 

ESTOPPEL, 

See  Pleading,  No.  6. 

I.  Though  a  party  to  a  deed  be  not 
eftopped  by  a  general  recital,  he  is 
eftopped  by  the  recital  ,of  •  a  parti' 
fular  Ja&  in  that  deed  to  deny  fuch 


fad.  SbeUt^  y.  Wrighty  Tr.  10  &/ 
II.  G,  2.  C»  />.  9 

2.  Therefore,  where  it  was  recited 
in  the  condition  of  a  bond  that  the 
obligor  had  received  divers  fums  of 
money  for  the  obligee  which  be 
had  not  brought  to  account,  bol 
acknowledged  that  a  balance  was 
due  to  the  obligee,  it  was  hoi- 
den  that  the  oUligor  was  cdopped 
to  fay  that  he  had  not  received  any 
money  for  the  ufe  of  the  obligee. 

A 

5.  If  a  defendant  who  isarreiled  b] 
a  wrong  addition  to  his  name,  pu' 
in  bail  thus,  "  j1,  B*  gent.    wh( 

.  was  arrefled  by  the  name  of  A.  B 
clerk,"  he  is  not  thereby  e/loppec 
to  plead  in  abatement  to  the  or\gl 
nal  a^on  that  he  was  fued  by  the 
wrong  addition.  Smkbfon  v.  Smih^ 
E,  XT  G.  2.  C,  B.  461 

4.  Whether  he  be  effopped  to  plea( 
this  in  abatement  in  an  a^on  01 
the  bail-bond?  ^.  ib, 

EVIDENCE. 

1.  In  an  a6Uon  for  (lander  the  defen 
dant  may  under  the  general  iffu' 
give  in  evidence  the  occafion  an< 
manner  of  fpeaking  the  words 
Smitb  v.  RichardfoH^  M.  11  G.  2 
C.  B.  T 

2.  But  he  cannot  give  evidence  of  th 
tnith"  of  the  fad,  r-  the  gftm^n 
iffue,  where  the  words  impoit  ft 
lony  or  treafon.  H 

3.  Nor  in  cafes  where  the  words  dc 
not  import  felony  or  treafon .       ib. 

25  n.  fl 

4.  The  niii  ptius  record  and  the  po{ 
tea  indorfed  are  evidence  U 
prove  that  the  caufe  was  tried,  bui 
are  not  eridence  to  prove  that  j 
verdiA  was  givtti.  Jpyhe^  v.  Kkcb 
ingman  M.  16  G.  2.  C,  B        36' 

5.  A 
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5.  A  copy  of  the  poll  taken  at  a  bo- 
rough dedlion,  examined  with  the 
original,  and  figned  by  the  return- 
ing officer,  is  admiffible  evidence 
in  an  a£^i6n  for  bribery.  Mead  v. 
Robinfonf  M.  ij  G.  i.  C.  B.  424 

6.  Parol  evidence  may  be  given  to 
prove  the  voting.     Semh,  ib. 

7.  The  origrinal  protcpt  from  the  fhe- 
rtff  to  the  returning  officer  of  a 
borough,  to  proceed  to  an  eledlion, 
is  admiffible  in  evidence  to  prove 
the  allegation  in  a  declaration  that 
fucb  1  precept  iffiied  &c.     ib.  426 

8.  An  allegation  in  a  declaration  (for 
a  mah'cious  profecution)  that  the 
plaintiff  **  by  a  jury  of  the  faid 
county  &c.  was  duly  and  in  a  law- 
ful manner  acquitted"  is  proved  by 
the  produ^on  of  the  record  by 
"which  it  appeared  that  '<  the  jury 
foimd  the  plaintiff  not  guilty"  and 
upon  that  judgment  was  entered 
**  that  the  plaintiff  (hould  go  there- 
of acquitted."  Hunter  v.  French 
H.  18.  G.  2.  C.  B.  517 

9.  The  depofitions  of  witnefTes  pro- 
feffing  the  Gentoo  religion,  who  were 
fwom  according  to  the  ceremonies 
of.  their  religion  taken  under  a  com- 
miffion  out  of  Chancery,  may  be 
-read  as  evidence  here.  Omicbund  v. 
Barker^  H,  18.  G.  2.    Chanc.  538 

10.  In  an  ad^ion  on  the  cafe  for  en- 
ticing away  the  plaintiff's  wife  the 
declarations  of  the  wife  are  not 
admiffible  in  evidence.  Wtnjmore  v. 
Greenbani^  M.  19  G.  2.  C*  B.  578 

EXECUTION, 
See  Practice,  No.  i,  2,  3. 
l«  Goods  are  bound  by  the   delive- 
ry  of  the  writ  of  fien  facias  to  the 
iberiff }  and  therefore  he  may  exe- 
cute the  writ  notwithflanding  the 
death  of  the  party  afterwards  and 
before  the  return.     Eaton  v.  South- 
•  hf  H.  la  G.2.  C.B.  135 


2.  If  a  ihenff  levy  under  a  £eri  facias 
after  the  iffuing,  but  before  the  al- 
lowance, of  a  writ  of  error,  he 
muft  proceed  to  fell  the  goods. 
Merlton  v.  Stevens^  M.Mg  G.  2.  C. 
B.  280 

3.  An  execution  once  regularly  be- 
gun, muil  be  completed.  ib. 

EXECUTOR, 
^^^  Abatemknt,  No.  3,  4.    Limi* 
TATioNs,    Stat,    of.  No.  2,  3. 
Pleading,  No.   16,   17,    i8»  19 
PaoMisoRY  Note,  No.  5. 

1.  An  executor  may  recover  in  his 
own  name  money  due  to  the  tefta- 
tor  in  his  life-time  and  received  by 
the  defendant  afterwards.  Shlpman 
v.  Thompfon  T.  II.  tf  12  G.  2. 
C.B.  103 

2.  Inffances  where  the  executor  may 
fue  in  his  own  name,  sb,  n.  2.  104 

3.  Where  an  executor  fues  in  his 
own  name  for  money  due  to  the 
teftator  in  his  lifetime  and  receiv- 
ed by  the  defendant  afterwards^ 
the  defendant  cannot  fet  off  1  debt 
due  to  him  from  the  teftator  i^.  106 

4.  If  a  bond  be  given  by  the  huf- 
band  (on  marriage)  to  truftees, 
conditioned  to  leave  the  intended 
wife  a  fum  of  money,  and  the  wife 
be  made  the  executrix  of  the 
obligor,  (he  may  retain  the  amount 
of  the  bond,  and  plead  fuch  re- 
tainer to  an  a6Uon  brought  again  (I 
her  by  another  bond-creditor  of  the 
hufband.  Marriott  v.  Tbomffon^  M* 
13  C.  2.  C.  B..  186 

5 .  Aliter  if  the  bond  be  conditioned 
to  pay  the  truftees  the  money  in  trufl 
for  the  wife  :  but  in  fuch  cafe  the 
wife  may  «;aythe  trufteesout  of  the 
affets,  or  pay  out  of  her  own  mo^ 
ney  and  retain  affets  pro  tanto,  or 
confefs  judgment  to  the  tn|ftecs  to 
cover  the  affets.  188 

6.  The 
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6.  The  Court  refufed  to  order  the 
adminiftrator  of  a  bailiff  (to  whom 
ab  execution  had  been  dehvered) 
to  pay  over  to  the  plaintiff  the  mo- 
ney which  he  had  received  after 
the  bailiff^s  death.  fVants,  ^^tvayne^ 
M.  13  G.  2,  r.  E,  185 

7.  Nor  wou^d  the  Court  grant  an  at- 
.  tachment  againft  an  adminiftrator 

/or  not  pet  forming  a  rule  of  Court 
CQtered  m;o  by  the  inteftatc  New^ 
Urn  V.  Widker^  H.  15  G'.  2.  C.  B. 

9  But  he  may  make  himfelf  liable  to 
Coft$y  by  applying  to  be  made  par* 
ty  to  a.  rule  of  Court  in  which  coft« 
are  rtfcrved.  Smalti's  Executors ^  v. 
fVaUe,  H.  19  G,  2.  C  il,  n.  a, 

316 

9*  He  may  alfo  make  himfelf  liable 
tp  the  plain tifPs  demand,  by  fub- 
mitting  his  ;cf}ator's  difputes  to 
arbitration  and  binding  himfelf  to 
perform  the  award.  [Cafes  refer- 
red to  in]  n.  a»  317 

10.  There  may  be  the  like  judg- 
ment as  in  cafe  of  a  nonfuit 
againil  an  executor  plaintiff,  for 
not  going  on  t.6  trial,  under  flat. 
14  G.  2.  c,  17.,  but  withput  cods. 
Howard  V,  Rat  borne  ^  H,  15  G.  2. 
C  B.  316 

1 1 .  Plaintiff  executor  does  not  pay 
the  cofts  of  a  nonfuit.  [Caies 
referred  to.]  il\  n.  a. 

1 2.  But  he  pays  the  cofts  of  a  non- 
profs.  ib, 

13.  And  cofts  for  not  going  to  trial 
according  to  notice.  ib» 

14.  An  executor  is  liable  to  be  fued 
for  a  debt  or  duty  that  the  tcftator 
ought  to  have  paia  or  performed. 
Sellers  V.  Lawremcy  T.  16  CS*  17 
G.  2.  (\  B.  421 

15.  Though  he  is  not  for  a  mere  tort 
•f  his  teftaloT.  'df. 


EXECUTORY  DEVISE, 
iS>r  Devise,  No.  14,  15. 

EXTINGUISHMENT, 
^M  Custom,  No.   15.   17,  18. 

F 

FACTOR, 

Sec  Bankrupt,  No.  i,  2,  5,  4,  5 
6. 

FAIR. 

1.  Every  perfon  has  of  commoi 
right  a  liberty  of  carrying  his  good 
to  a  public  fair  for  falc  ;  and  good 
fo  brought  there  cannot  be  di 
ftrained,  damage  k»£AXitf  by  tli 
owner  of  the  foil  and  fair,  yfufli 
V.  IVifinred,  T.  ai  G.  2.  C.  B. 

621 

2,  But  he  cannot  ere^  ftaUs  or  plac 
ftables  there  for  the  porporc  ot  ex 
pofmg  his  goods  thereon  £or  £al( 
without  the  coofcnt  of  the  ovrnc 
of  the  foil :  if  he  do,  the  owne 
may  maintain  trefpafs  againft  him 
[Cafes  referred  to]      i5.  o.  i.  62J 

FALSE  IMPRTSONMEKT, 
See  Action  on  the  Cafe^  No.  6. 

FEE. 

1 .  No  burial  fee  is  due  at  commo 
law.  Andrews  v.  Cawtborne^  H.  i 

G  2.  C.  B.  53 

2 .  But  it  may  be  due  by  cuftom  i 
any'particular  parifh.  ii 

3.  The  burial  fees  in  Saint  George^ 
lUoom/bury  arc  by  ftat.  3  G.  z.t 
19.  to  be  fixed  by  certain  com 
miifioners.  i^ 

4.  A  cuftom,  that  every  man  inha 
biting  in  the  parifh  of  A.^  whi 
marries  by  1/cenfe  in  another  pari/h 
(hall  pay  5/.  to  the  rc6.or  of  J.  foi 
and  in  regard  of  the  fa  id  marriage 
is  bad.  Richards  q.  t.  v.  Dovey^ 
H.  20.  G.  2.  C.  B.  62; 

5.  But  a  cuftom,  thait  every  inbabl 

tan 
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tant  of  a  parilh  of  the  age  of  i6 
(of  whatever  religious  fed)  (hall 
pay  4i/.  yearly  as  an  Eqfier  offering, 
is  good.  Fnlkr  q.  t^.  v.  Say  M. 
21  G.  2.C.  B.  629 

FERRY, 

See  Pleading,  No.  83.  86. 

FINE, 

See  CoTkNANTy  No.  5.  Mesne 
Profits. 

1.  A  fine  levied  by  a  feme  covert 
without  her  hufband  will  bind  her 
and  her  heirs  if  the  hufband  do  not 
enter  and  avoid  it.  Acherlej  v.  Ver^ 
mttt  E.  12  G.  2.  C,  B.  160 

2.  A  fine  levied  by  an  infant  will  bind 
him  for  ever,  if  he  do  not  avoid  it 
during  his  infancy .  161 

3.  There  muft  be  an  adual  entry  to 
avoid  a  fine.  Tafner  d.  'Peckham 
V.  Merloti^  T,  12  (jT  13  G.  2.  C. 
B.  182 

4.  And  atk  entry  fubfeqixjpnt  to  the 
leafe  in  ejedment  will  not  make  it 
good  by  retrofpe6k,  fo  as  to  fup- 
port  an  ejeAment.  [Cafes  referred 
to  in  n.  a."]  330 

5.  But  not  neceiTary  in  the  cafe  of 
a  fine  at  common  law.  [Cafe  re- 
ferred to  in  n.  a,  182 

6.  A  fine  by  tenant  for  years  is  not 
tantamount  to  a  feoffment.  Pari* 
burfl  V.  Smith  leflee  of  Dormer ; 
in  error.     Dom,  Proc,  ff.    15  G, 

^'  ...  341 

7.  Such  a  fine  is  void  againft  flran- 

gers.  a.  343 

FISHERY. 

1 .  The  right  of  fifhing  in  the  fea  is 
a  right  common  to  all  the  king's 
fubjeas.  H^arJ  v.  Crefiueff,  T. 
14.  C!f  15.  G.  2.  C.B.    ■       268 

2.  And  therefore  a  prefcription  for 
fuch  a  right,  as  annexed  to  certain 
tenements,  is  bad.  ib. 


FORMEDON, 

See  pLBADblNG,   No.    I.  \ 

FRAUDS,  StahOeof. 
I .  The  flat,  of  frauds,  29  Car.  2.  r. 
3./.  14.  only  provides  foir  Judg- 
ments aire6tinfir  hmd  in  cafe  of  puf>» 
chafers.  SavU  y.  fViliftnre^  E.  19^ 
G.  a.  C.  B.  42S.  ^.  s 

GENTOO, 
See  Evidence,  No.  o. 

H 

HEIR, 
See  Covenant,  No;  7.  Ditisb,  No*' 

HERIOT. 

1.  A  lord  may  (eize  as  well  as  diftraia 
for  heriot  fervice.  EJmords  v. 
Mofeky,  H    13,  G.  2.  G.  B.    19* 

2.  Heriots  are  fervices  and  part  of 
the  tenure,  and  fuch  new  fervices 
cannot  be  created  or  heriots  referr- 
ed fince  the  ftatute  of  quia  emp« 
tores  terrarum.  194 

3.  If  a  heriot  be  referved  by  deed 
fince  that  (Utnte,  payable  by  the 
tenant  in  fe?*,  it  wfll  be  confidered 
as  rent,  and  then  the  landlord  can- 
not feize,  but  muft  either  diftrain 
or  bring  an  a6Uon  for  non-pay- 
ment, tb* 

4.  **  Heriot"  derived  from  «  here*' 
«  in  Sa](on  an  army**  and  "  gcat** 
**  which  fignifies  provifion*'*      tf* 

HIGHWAY, 

See  Way. 

HOSPITAL, 

5!n^QuARE  Impidit. 

.1   &   J 

JEOFAILS, 

Sec  Amendment. 
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INDICTMENT, 
^^  Pleading,  No.  931  94. 

INFANT, 
Sa  Fine,  No.  2. 

INFERIOR  COURT. 

I.  A  defendant  in  trefpafs,  who  juf- 
tifies  under  procefs  of  an  inferior 
court,  admits  the  trefpafs  by  plead'- 
ing  that  he  delivered  the  warrant 
to  the  officers,  to  whom  it  was  di- 
rected, to  be  executed.  Rowe  v. 
TuUtt  T.  10  W  XI    G.  2.  C.  B. 

a.  When  the  party  (the  plaintiff  be- 
low) pleads  a  juftification  under 
tHe  proccfs  of  an  inferior  court,  he 
muft  fbew  that  the  caufe  of  ac- 
tion arofe  within  the  jurifdidlionof 
that  court,  Moravia  v.  Sioper,  M, 
II  G.  a.  C.,B.  34 

3.  And  fo  muft  the  attorney  for  the 
plaintiff  below,  or  a  ftranger.      1^. 

'4«  But  the  officers  of  the  court  need 
not.  i5» 

5.  The  defendant  below  is  not  con- 
cluded by  the  judgment  (againft 
him)  of  an  inferior  court  not  of 
record,  but  may  plead  that  the 
caufe  of  a£lion  did  not  arife  within 
the  jurifdittion.  [^Herteri  v.  Co^,^ 
E.  zzG,  3.  J?. /?.  36.  n,  a. 

6.  Nor  l)y  the  jndgment  of  an  infe- 
rior court  of  record,  even  though 
he  pleaded  below.         f3.  35.  n.  <7. 

7.  In  a  plea  of  juflification  under  the 
procefs  of  ao  inferior  court  it  is 
neeeflary  to  ftate  the  nature  of  the 
jurifdiftion  of  the  co^rt.        «^«  37 

S.  A  capias  cannot  be  fued  out  of  an 
inferior  court  without  a  precedent 
fummons  to  warrant  it.  ^^-38 

9.  And  if  it  be  pleaded  that  at  one 
court  the  plaintiff  below  levied  his 


plaint,  and  fuch  proceedings  wer 
thereupon  had  that  of  the  fame  cour 
a  capias  iffued,  it  is  bad,  and  i 
will  not  be  intended  that  a  fumroon 
iffued  firfl ;  iB,  and  Marfeie  r 
Bqfnettf  and  Murphy  v.  Fiiz^tnli, 

ib»  Q.  a 

10.  But  if  it  be  pleaded  that  tb 
capias  iffued  al  a  fuhfiqaetd  cnm 
it  will  b^  intended  that  a  fummon 
iffued  firft.  Tttky  v.  F^xaU^  1 
31^^32  G.  2.  C. -ff.  68 

1 1 .  An  officer  of  an  inferior  cou 
juftified  under  a  precept  ftated  1 
bear  date  February  26th,  iffuir 
out  of  a  court  held  February  241] 
held  that  the  procefs  was  void  ai 
the  juflification  bad.      Morfe 

'    James^  M.  12  G.  a.  C.  B.      12 

12.  An  officer  of  an  inferior  cou  1 
cannot  juflify  under  pfocefi  that 
void,  though  he  may  under  pr 
cefs  that  is  only  voidable,     j^.  n 

13.  Though  an  officer  is  juftified  1 
ading  under  erroneous  procefs, 
mufl  be,  in  a  cafe  where  the  coui 
out  of  which  it  iffued,  had  jun 
didion.  il,  \', 

14.  Whether  it  be  not   neceffary  i 
the  officer  of  an  inferior  court, 
whom  a  precept  is    immediat< 
dire6led,tofhcwa  precept  retui 
ed,  under  which  he  juffiiies  ?  4 

ih.  , 

15.  It  is  neceffary.  [Cafes  rcfcn 
to.]  ih.n. 

16.  A  precept  out  of  an  inferior  co^ 
"  to  attach  or  diflrain*'  the  go< 
of  the  defendant,  tq  compel 
appearance,    is  good.  Johnfon 
Wamtr,  }{.  18  G.  2.  C,  B.      5 

17.  If  it  be  Hated  in  a  plea  that 
precept  iffued  out  of  an  infcri 
court|  it  will  be'underftood  tl 
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it  was  iflued  by  the  Judge  of  that 
court.  528 

INHABITANTS, 

See  Custom,  No.  i,  2,  3,  4,  6.  13, 
14,  15,  169  17- 

INSOLVENT, 

5*^  Pleading,  No.  60,  61. | 

INSURANCE. 

I.  Infurance  on  a  fliip  (a  privateer) 
at  and  from  Jamaica  to  any  ports 
&c.  at  fea  or  (h«re,  cruizing  for 
four  months,  without  further  ac- 
count &c.  &c.  free  from  average, 
(before  19  G^.  t.c.  37.);  the 
infured  had  intereft  in  tbejhip  to  the 
amount  infured;  during  the  four 
months  the  crew  mutinied, 
brought  the  fhip  by  force  into 
Jamaica^  and  having  carried  away 
the  arms  &c.  dcferted  her,  by 
whidi  the  further  cruize  was  pre- 
vented |  held  that  the  aflured  could 
not  I'ecover,  as  the  fhip  was  in 
{afety  in  her  proper  port  at  the 
end  df  the  four  months.  Pole  v. 
Pkpjgeralii:  m  error.  Cam,  Scacc. 
£.  25  G.  2.  641 

JOIUDER  of  Ja'ton. 

1.  Trover  and  detinue  cannot  be 
joined  in  the  fame  a6lion.  Keitle  v. 
tromfall^  M.  12  G.  2.  C.  B,     120 

2,  Only  thofe  caufes  of  adion  can  be 
joined  that   admit  the  fame  fkas, 

ib. 
3^  And  the  (zmejuJgment  alfo.  iS.nM, 

JUDGMENT. 

I .  The  Court  permitted  judgment  to 
be  entered  up  on  a  warrant  of  at- 
torney againil  a  defendant  in  ya' 
nuucaf  on  an  affidavit  that  he  was 
alive  five  months  before.  RonvndtH 
▼.  Po-^eil^  B.iiG.  2.  G.  B.     66 

2*  The  Court  wiU  order  judgment  to 
be  entered  up  for  the  plaintiff  in 


trefpafs,  notwithilanding  a  verdift 
for  the  defendant  on  a  plea  of  jufti- 
fication,  if  the  juftification  be  bad 
in  law.  BroadbaUy,  IVilh^  T.  16 
G,2,C.B.  364 

3.  Though  a  plaintiff  or  defendant 
pray  a  wrong  judgment,  the  Court 
mutt  give  fuch  judgment  as  the 
party  is  entitled  to.  Rayner  v. 
PotHteTi  E.  16  G.  2.  C  B.       410 

4.  And  therefore  if  the  defendant  in 
1  demurrer  to  a  declaration,  fray 
judgment  ef  the  declaratioHf  and  ihai 

ii  may  he  qm^hedf  and  the  plaintiff 
join  in  demurrer,  ^nd  the  declara- 
tion be  good,  the  Cop.rt  will  give 
judgment  in  chief  in  favour  of  die 
plaintiff.  f^. 

5.  By  ftat.  15  G.  2.  c.  16.  for  re- 
building Blandford  then  lately 
burned  down,  commiffioners  were 
appointed  (who  were  made  a  court 
of  record)  to  fettle  all  differences 
and  demands  &c.  between  all  per- 
fons  their  heirs  executors  admini- 
ffrators  fucceffors  or  aifigns  touch- 
ing the  building  &c.  and  autho- 
rity was  given  to  them  to  direA 
any  alterations  in  the  foundations 
of  the  new  building  &c.  by  taking 
or  giving  ground  from  one  to  ano- 
ther, and  ordering  fatisfadUon  to 
be  made  by  one  to  the  other  5:c  ; 
under  this  ad  the  Court  ordered 
the  fum  of  1 00  /.  to  be  paid  by  yf . 
the  executor  of  the  late  vicar  of  ^« 
(whofe  houfe  was  burned  down  in 
his  life-time)  to  (7.  the  fucceeding 
vicar;  held  firff,  that  the  oider 
(the  judgment)  was  condufive  on 
^.  perfenally,  though  it  did  not 
appear  on  the  record  that  A,  had 
received  affcts  to  that  annouat ; 
2dly.  that  C,  might  maintain  debt 
agauiit  ji.  for  that  fum  ;  ;uid  3diy» 
that  A»  could  not  pkiid  to  fuch 
action  a  bond  debt  ui '  tiic  tcftator 

A  aa  2  ftiU 
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ftni  un^d  and  no  affett  ultra. 
SoUers  V.  Lawrence^  T*  i6  bf  17 
G.  2.  C.  P,  413 

6.  A  judgment  (igned  in  term  time 
relates  back  to  the  firft  day  of 
term,  and  a  judgment  figrned  in  the 
vacation  relates  to  the  firft  day  ot 
the  pre<^eding  term.  Fann  ▼. 
jitkinpmt  M.  17  G.  2.  C  B,  427 
Sai^y.  WiUJbirti  E.  ig  G.  2.  C. 
B,  ib,  428.  n.  a. 

7*  And  therefore  the  Court  will  not 
fet  afide  a  judgment  figned  after 
the  death  of  the  defendant  when 
by  fuch  relation  it  becomes  a  judg- 
ment of  the  preceding  term  when 
the  defendant  was  alive.  ib. 

8«  In  this  TtiptOt  there  is  no  diffe- 
rence between  an  adverfe  judg- 
ment and  a  judffment  iigned  under 
a  warrant  of  attorney.  Hall  v. 
Mt^i.  T.  16  bf  17  G.  2.  r.  B. 

4287  n.  a, 

9.     Form  oF  judgment  in  replevin. 

48i>  2 

70.  If  a  declaration  on  a  ftatute 
.conclude  contrd  formam  ftatuti, 
and  the  defendant  be  found  guilty^ 
the  judgrment  need  not  fo  con- 
clude. Myddleton  v.  ^nn  Bart  ; 
in  error  ;   Cam.  Scacc.  H.  19  G.  2. 

599 
II.  The  judgment  in  an  a£iion  on 

the  cafe  on   ftatute,  brought  by 

the  party  grieved,  may  be  in  mi- 

{ericordiS.  ih.  600 

JtJDGMENT  as  in  Cafe  of  a  Non- 
finH.     See  Executor,  No.  10. 

JURISDICTION, 

^«f  AcTiOM,  No.  3.  Cognizance. 
Court. 

JUROR. 

I .  The  Court  fet  afide  the  verdifi, 
becaufe  one  of  the  jurymen  was 
not  returned  otv  xScit  i\^  ^ius 


panel  but  anfwered  to  the  nam< 
ofaperfon  who  was.  Norman  v 
Beamont,  Jf.  18  G.  2.  C.  B.  484 

2.  But  where  one  of  the  juro^ 
whofe  chriftian  name  was  Nayy, 
was  named  Henry  in  the  ve&ire, 
habeas  corpora,  and  the  pofto, 
the  Court  refufed  to  fet  afide  iHbx 
verdi^  given  by  him  and  1 1  othei 
jurymen  properly  named.  Wray 
v.  Thom^M.  18  G.  2.  C.J?.    48^ 

3.  The  Court  will  not  now  rcceivi 
the  affidavit  of  a  juror  refpe^Uoj 
the  mifcondufk  of  the  jurymen 
[Cafes  referred  to  o.  a.2  48' 

JUSTICE, 

5«tfREPLETIN,    No.  2. 

K 

KING. 

1 .  The  defendant  cannot  plead  fete 
ral  matters  under  the  ftat.  4  (f  j 
jIn,  r.  16.  when  the  King  is  plain 
tiff.  The  King  v.  The  jfrch^/ho^ 
of  Tori,  H  18  G,  2.  C.  B.    S3: 

2.  A  nifi  prius  cannot  be  grantci 
where  the  King  is  a  party,  ih.  53 

3.  The  King  is  not  included  in  (Is 
tutes  mentioning  merely  flaintl 
and  defendant.  5  3 

L 

LANDLORD  AND  TENANT, 
See  Notice  to  quit.     Lease. 

1 .  If  the  edate  of  a  tenant  at  t^nll  b 
determined  either  by  his  death  0 
by  the  ad  of  the  landlord,  he  o 
his  executors  may  reap  the  cor 
fown  by  him.  Eaton  v.  Soutbh 
H,  12  G.  2,  C,  B.  IT 

2.  And  therefore  the  com  fown  by 
tenant  at  will  (who  died  befoi 
harveft)  and  purchafed  by  anoth< 
perlbn  cannot  be  diflrained  by  tb 

landlor 
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landlord  for  rent  due  to  him  from 
a  fubfequent  tenant.  iB. 

LEASE, 

Sfe  Notice  to  quit. 

1.  A  tenant  for  life,  having  power 
to  grant  building  leafes  for  6i 
fears  reterring  the  bell  improved 
ground  rent,  granted  a  leafe  for 
that  term,  which  was  not  expreiT- 
ed  to  be  a  building  leafe  but  which 
contained  a  covenant  by  the  leiTee 
to  keep  in  repair  the  demifed  pre- 
mifes  (old  houfes)  or  fucb  other 
hmifet  aijhouid  be  bulk  during  the 
term;  held  that  this  was  not  a 
building  leafe  within  the  power. 
Jones  d,  Co<mpery,  Vemey^  T.  12 
h  ilG.t.C.B.  169 

2.  Such  a  leafe  being  granted  by  a 
tenant  for  life  who  had  a  bare 
naked  power  without  any  legal  in- 
tereil  is  void,  and  not  capable  of 
confirmation  by  the  remainder  man 
accepting  rent.  lb.  176 

3.  A  voidable  leafe  may  be  made 
good  by  acceptance  of  rent.        ib. 

LEGACY, 
^«f  Devise.  MAaaiiiGCy  No.  1,2, 

LIBERUM  TENEMENTUM, 
See  Pleading,  No.  63,  64,  6$. 
LICENSE. 

1 .  If  yf .  licenfe  B.  to  enter  his  houfe 
to  fell  goods,  B.  may  take  aflift- 
ants,  if  necelfary,  for  the  purpofe 
of  feUing  the  goods.  Dennett  v. 
Groyer,  J7.  13  G.  2.  C,  B,       195 

2.  AUter,  where  the  Kcenfc  to  enter 
is  not  for  profit  but  pleafure. 
[notefl.]  *  ib^ 

LIMITATIONS,  Staiuta  of. 
5*^*  Pleading,  No.  169  17,  19, 


I.  Where  the  ilatute  of  limitationf  is 
pleaded  to  an  adlion  brought  by  an 
executor  on  a  promife  made  to  his 
teftator,  the  fix  years  are  comput- 
ed from  the  time  wl^n  the  canfe 
of  adlion  arofe,  and  not  from  the 
time  of  obtaining  the  probate  of* 
the  will.  Hickman  v.  Waller^  M» 
II  G.  2.  C.  B.  27 

2«  But  where  an  a£Hoti  coimnenced 
in  time  abates  by  the  death 'of  the 
teflator  or  inteftate,  it  may  be  re- 
vived by  the  executor  or  adminsl^ 
trator  within  a  year  afterwards, 
[note  ii.]  257 

3.  If  defendant  plead  the  ftatote  of 
limitations  to  an  a6Uon  brought 
by  an  executor  on  a  promife  made 
to  the  teftator,  the  plaintiff  can- 
not reply  a  fubfequent  promiie  to 
himfeliF,  becaufe  that  would  be  a 
departure  in  pleading.  Hkkmem 
V.  IValker^  27 

4.  In  pleading  a  writ  fued  out  within 
6  years  atter  the  caufe  of  addon 
arofe,  in  order  to  fave  the  ftatutf 
of  limitations,  it  is  necefiary  to 
allege  th^t  the  wnt  was  returned* 
Karvrr  v.  James^  T.   14  Gf  15  O. 

2.  C.      .     •  25c 

5.  A  capias,  without  an  originals  u 
fufTicient  for  this  purpofe.   ih»  257 

6.  Even  though  the  capias  be  retur* 
nable  on  a  common  Tctum  day* 
and  not  on  a  day  certain  ;  for  fuck 
a  writ  is  only  voidable  notwoid. 

ih.  258 

LORD, 

See  Common.  Cpuar,  No.  1^,29 
3,  4.  HfiaiOT.  Manor. 

M 

MANOR, 

&f  Court,  No.  1,  2,  j,  4.    Cv%^ 

TOM,  No.  12. 

1. 
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I .  O)mmon  of  pafture,  with:>ut  land* 

tatLj  be  parcel  of  a  manor,  though 

demifed  and  demifable  by  copy  of 

tourt-roll.      Mufgrave    v.    Cavtj 

If.  I J  G.  2.  C.  B.  323 

i.  Things  merely  incorporeal  may  be 
granted  by  copy  of  court-roll. 

sb.  324 

MARKET, 

MARRIAGE, 
See  ExBCUToa,  No.  4,  5. 

I.  A  beoueft  of  money,  to  be  raifed 
out  of  land,  to  daughters  **  when 
mild  as  foon  as  they  (hould  marry 
mth  confent  of  truftees,  and  i[ 
thev  (hould  die  before  marriage 
with  fach  confent"  then  the  por- 
tions (hould  not  be  raifed  ;  two  of 
the    daughters  married    without 

=  eonfent ;  neld  that  they  were  not 
entitled  to  their  portions,  ffervey 
V.  jfftotit  Tr.  II  bf  12  G.Z  Chanc, 

i.  But  if  they  furvived  their    hul, 

'  bands,  and  married  again  with 
fuch  confent,  then  they  would  be 
entitled.  ib, 

3.  Where  there  is  a  devifc  on  con- 
dition pf  marrying  with  confent, 
and  no  devife  over,  it  is  evidence 
of  the  teftator's  intention  that  the 
condition  is  only  in  terrorem. 

ib,  91J,  96 

4*  When  the  refiduary  legatee  is  the 
.j>erfon  to  confent  to  or  diflcnt  from 
the  marriage,  whether  it  be  not 
liecefTary  for  him  to  fhew  fome  rea- 
fohable   caufe  of  objcdion  ?  J^. 

98 
5.  A  cuflom,  that  every  man  inhabit- 
ing in  the  parifh  of  ^  ,  who  mar- 
r  es  by  licenfe  in  another  parifli, 
(hall  pay  jx,  to  the  rcddr  of  yf , 
for  and  \n  regard  (^thc  faid  mar- 


riage, is  bad.     Rlcbardt  q.  t.  ▼• 
Dovey^  H.  20  G.  2.  C.  B.    6si 

MESNE  PROFITS. 

I .  Whep  a  remainder  man  has  mide 
an  adual  entry  to  avoid  a  fise,  a 
Court  of  Enquiry  will  decreed 
wrongful  pofleffor  to  acooont  to 
him  for  the  rents  and  profits  fiwn 
the  time  when  his  title  fsA  iccni- 
ed,  even  thofe  that  accraedW- 
fore  he  made  the  entry.  Dmur 
V.  Forte/cue,  a.  s.  343 

2«  But  in  a  Court  of  Lmv  the  paity 
can  only  recover  the  profits  that 
accrued  after  faeh  a&ual  catry. 
[Cafe  referred  to.  j  i. 

* 

MILL» 

5«f  Custom,  No.  15,  16,  171  i^- 

MISTRIAL^ 
See  TaiAL. 

MONTHS, 

ArCoVENANTf    No.  9. 

N 

NAME, 

See  Pleading,  No.  89. 

I.  Am?in  cannot  have  two  Chriftim 
names.  Evans  v.  King^  E.  18  (r.  3* 
C.  B.  554 

NEGATIVE, 

See  Verdict  Special. 

NISI  PRIUS, 
See  Evidence,  No,  4. 

NOTICE  TO  QUIT. 

1 .  Demife  from  jt,  to  B*  for  3i  jctri 
if  both  fhould  fo  long  lire  )  but  if 
either  fhould  die  bctore  the  end  of 
the  term,  then  the  heirs  executois 
ki:,  of  the  perlbn   dying  fhould 
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give  f  2  months'  notice  to  quit ; 
held  that  the  leafe  could  'only  be 
determined  by  12  month's  notice 
given  by  the  feprefentatlves  of  the 
party  dying  before  the  end  of  the 
term  ;  and  confequently  that  fuch 
notice  given  by  the  leflbr  to  the 
reprefentatives  of  the  leiTee  (who 
died  during  the  term )  did  not  de- 
termine it.  Legg  d.  ^cott  V.  Benton^ 
H,ii  G.2.C.B,  43 

2.  Where  power  is  given  to  a  party 
to  determine  a  Icafe  •n  giving  a 
notice  m  writings  he  cannot  deter- 
mine it  by  a  parol  notice.       ib*  44 

o 

OFFICE, 
See  Dissenters. 

i«  An  agreement  with  the  warden  of 
the  Reet  (who  held  only  for  life 
under  the  crown)  that  for  a  fum  of 
money  he  would  furrender  the  of- 
fice to  the  King,  to  the  intent 
that  ke  ihould  procure  from  the 
King  a  grant  ot  the  office  to  the 
purchafer,  is  void  by  flat.  5^6 
Ed*  6.  c.  i6«$  though  that  office 
has  been,  and  may  be,  grranted  to 
a  fubjedl  in  fee.  Hugguu  v.  Bamm 
bridge^  H.  14  G.  2,  C.  B.         241 

2.  And  a  bond  givsn  to  fecure  the 
payment  of  fuch  confideratlon  mo- 
ney caoDot  be  enforced  in  a  court 
of  law.  ih* 

5.  It  is  not  fufHcient  in  a  plea  to  an 
adion  on  fuch  a  bond  to  flate  ge- 
nerally that  the  cafe  is  within  the 
ftatutc  :  the  defendant  muA  fet 
forth  in  his  plea  fa6l8  to  (hew  that 
the  cafe  ti  within  the  ibtute.    tb. 

247 

4*  The  exception  ip  the  ftat.  §  l^  6 
£d.  6.  c.  i6.»  that/ the  aa  t^ 


not  extend  to  any  office  of  which 
any  perfon  is  feized  of  any  elUte 
of  inheritance,  oceans  only  offices 
of  yf\i\Q\ifubje3s  are  feifed  of  eftates 
of  inheritance.  lb.  246 

5.  The  office  of  regiftrar  of  an  arch- 
deaconry is  an  office  within  the 
meaning  of  that  ftatute.  Layng  v. 
Pmne^  T.   18  ^  19  ff.  2.  C.  A 

573 

6.  A  court  of  equity  has  interpoled 

in  fome  ca£es  where  it  has  been 
thought  the  courts  of  law  could 
not.     [Cafes  referred  to  in  n.  a.] 

lb.  577 

7.  A  bond  given  by  any  of  the  officers 
mentioned  in  diit  ftatute,  for  £> 
curing  all  the  profits  pf  the  office 
to  the  perfon  appointing,  ia  Toi4 
by  the  ftatutc.  lb. 

8.  So  is  a  bond  given  by  (aA  aa  o^ 
ficer  to  furrender  whenever  the 
perfon    appointing    ihall   choofe, 

•*.  574 

9.  An  officer,  having  a  certain  fahry 
or  profits,  may  make  a  depvtation 
of  the  office  referving  a  vim  not 
exceeding  the  certain  profits. 
[Cafe  referred  to  n.]  lb.  57^ 

10.  So,  where  the  profits  arc  uncer- 
tain, he  m<nr  grant  the  office  to  a 
deputy,  referving  any  fum  out  of 
theprofits.  Jk^ 

1 1 .  But  where  the  profits  are  uncer- 
tain, he  cannot  grant  the  office 
&c.  to  a  deputy,  referving  a  cer- 
tain fum  at  all  events.  ib, 

ORDER, 

<^^f  Ju DO  M E  N T,   No.  5* 

OYER. 

I .  A  defendant,  who  prays  oyer  of 
a  deed,  is  entitled  to  a  copy  of 
the  atteftati^n  and  of  the  names 

of 
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of  the  witncfiety  as  well  is  of 
cwerf  other  part  of  the  deed. 
JLongmwt  V.  Roger/,  M,  i$  G,  2. 
C.  B.  x88 


PAPIST. 

s .  A  papiftt  who  has  not  taken  the 
oaths  &c.  (under  an  incapacity  to 
hold  onder ftat.  i\  Ig  i%  W.  3.} 
may  JevUe  bnds  to  a  proteftant. 
MaUom  d.  Marjb  ▼•  Br'mgloc^  E. 
XI  G,  2.C.  }i.  75 

2.  He  may  fell  to  a  proteftant,  by 
flat.  3G«  i.r.  i8.  «3. 

3.  He  may  dcTife  for  payment  of  his 
debts  to  proteftants.  ii. 

4«  And  may  charge  lands  by  a  bond 
Sec.  Simi»  ih, 

5*  A  prateftant  may  derifc  lands  to 
be  (old  for  payment  of  his  debts  to 
papifts.  [Cafes  cited.]  i^.  82.  n.  a. 

<•  New  qa^  to  be  taken  by  papifts 

-  by  flat.  18  G.  3.  c.  60.;  and  31 
G.yc.^z.  «*.78.n. 

PARSON, 
&f  Dilapidations. 

PARTITION, 
5*^  AwAao,  No.  12.  DeiOjNo.  i. 

PARTY  grieved, 
Sa  Costs,  No.  7,  8. 

PAYMENT, 
See  CovEMAKT,  No.  8,  9. 

PAYMENT  of  money  into  Court. 
^  Costs,  No.  2,  3,  4,  5. 

PENALTY, 
&r  BrB-t.Aw,  No.  if  6,  7. 


PLEADING, 

See  A£AT£MBNr.  Accoukt,  No. 
5.  Assumpsit,  No.  6.  Com- 
mon, No,  3.  10.  Custom,  No. 
9.    Defeazancb»    No.  3.  De* 

TINUE,    No.      I,     2.       EsTOPPtU 

Executok,  No.  4,5.  Infeeioe 
Court.  Judgment,  No.  2,3, 
4,   59    9»     10,      II.       PaOFMT. 

1  aOTER. 

I.  A  demandant  in  foimediDa,  wbo 
claims  under  a  derife  with  a  condi- 
tion,  mayfet  forth  the  devifeonly 
without  the  condition.  Brke  y. 
Smitb,  E.  loG.  ^.  C.B.  I 

2. 1  he  party  need  not  venfy  a^icga- 
tive.  Harvey  v.  Stakt,  £.  10G.2. 
C.  B.  6 

•3.  If  a  party  conclude,  aid  ^  th& 
he  is  ready  to  ccrtSy**  lalteiA  cl 
**  verify,'*  it  is  no  objeffion.      i^. 

4.  Where  the  defendant  pleads  a  ttsU 
ter  of  excufe  which  admits  a  000- 
perfbrmance  (except  in  the  cafe  of 
an  award)  the  pfauntiff  need  sot 
aflign  a  breach  in  hu  replicatioo. 
SMiy  V.  H^ngii,  Trno &  11G.2. 
C.  B.  \i 

5.  AlitCTy  where  the  defendant  pkids 
•    a  performance.  i^ 

6.  When  a  pkintiff  replies  that  the 
defendant  is  eftopped  to  plead  hit 
plea,  he  may  demand  judgment 
generaUr.  ik,  13 

7 .  When  leveral  defendants  plead  a 
joint  plea,  if  it  be  bad  as  to  one  de- 
fendant, it  is  bad  at  to  all.  JUwe 
V.  Tvtfe,  7*.  10  C^  II  G.  2.  C.^ 

MoTJVid    ▼.   SloftTf    Jf.    II   G.  !• 

C.  B,  1% 

And  Morfe  ^ .  jMmetf  Bf.  12G.1. 
C.  B.  ik.  iiS 

And  Demim  ▼»  GrMfTf  B*  ij 
G.  2.  C.  B.  19S 

t.Adcba* 
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8.  A  defendant  muft  adniit  the  tref- 
pafs,  in  order  to  juftify  it.  Ro^e 
V.  Tittte,  T.   lo  ^   II  G.  2.  C.  B 

9.  A  defendant  in  trefpafs,  wlio  juf- 
tifies  under  procefs  of  an  inferior 
court)  admits  the  trefpafs  by  plead- 
ing that  he  delivered  the  warrant 
to  the  bfficetfty  to  whom  it  was  dl- 
re6icd,  to  be  executed.  ih. 

10.  ^  defendant  may  juftify  an  aflauit 
and  battery  by  pleading  moUiter 
manus  impofuit  &c.    in   order  to 

'  arreftfrc.  $i.  16 

And  Tkby  ▼•  Fcxali,  T.  31  ^  32 
G.2.  C.B,         ^  69Q 

11.  So  be  may  juflify  a  battery  in 
the  defence  of  his  pofTeffion  of  lands 
or  goods  by  pleading  moUiter  ma- 
nus nupofuit.  16.  n.  i. 

1 2.  Or  even  without  pleading  mol- 
liter  manus  impofuit,  if  a6^ual 
force beufed by theplainti£P.-f^.  n.  h, 

13.  If  it  do  not  appear'  on  the  record 
that  there  is  a  condition  to  a  re- 
cognizancey  on  which  an  a6lion  is 
brought)  the  court  will  not  intend 
that  there  is  any  condition.  Ctoffe 
y.  Porter^  M.  i\  G  t.  C.B.     18 

14.  But  if  it  appear  on  the  record 
that  there  is  a  condition,  the  de- 
claration is  bad  unlefs  the  condi- 
tion be  fet  forth  therein.  lb. 

15.  To  debt  on  bond,  given  by  de- 
fendant on  his  marriage  with  con- 
dition ^at  he  would  permit  his  in- 
tended wife  to  difpofe  of  50/.  out 
of  his  perfonal  eftate,  defendant 
pleaded  that  he  had  not  prevented 
his  wife  di^bofmg  of  that  fum  ; 
plaintiff  in  ms  replication  fet  forth 
a  particiilar  difpofition  of  the  mo- 
ney by  the  wile,  and  a  requeft  on 
defenaant  to  pay,  and  a-  refufal  by 
htm ;  defendant  rejoined  that  he 
had  not  any  perfonal  eftate  out  of 


which  he  could  pay  the  50/. ;  rejoin^ 
der  held  bad,  id.  becaufe  it  was  a 
departure  from  the  plea  ;  2dly.  be- 
caufe it  would  have  been  no  defence 
if  pleaded  at  Hril.  Cojfens  v.  Cef- 
fens  M.  II.    G.  2.  C.  B.  25 

16.  Where  the  flatute  of  limitations 
is  pleaded  to  an  a^Hon  bi-ought  by 
an  executor  on  a  ptomife  made  to 
his  teftator,  tne  fix  years  are  com- 
puted from  the  time  when  the  ci^ife 
of  adiion  arofe,  and  not  from  the 
time  of  obtaining  the  probate  of 
the  wilL  Hickman  y.  Walker,  M. 
1 1  Q.  2.  C.  B\  2f 

17.  But  where  an  adUon  commenced, 
in  time  abates  by  the  death  of  the 
teftator  or  inteftate,  it  maybe  re^ 
vived  by  the  executor  or  adminif- 
trator  within  a  year.     [n.  ^.]  257 

18.  In  pleading  a  writ  fued  out  with- 
in fix  years  after  the  cau£e  of  ac- 
tion arofe,  in  order  to  fave  the  fta* 
tute  of  limitations,  it  is  neceiiary 
to  allege  that  the  writ  was  return-* 
ed.  Karver  v.  James ^  T.  14  CjT 
1$  G.2.C  r.  2SS 

19.  If  defendant  plead  the  ftatute  of 
limitations  to  an  a£b'on  brought  by 
an  executor  on  a  promife  made  to 
the  teftator,  the  plaintiff  cannot  re* 
ply  a  fubfequent  promife  to  him-  . 
fclf,  becaufe  that  would  be  a  depar- 
ture in  pleading.  Hickmat^  v.  Weaker, 
M.iiG  2,  C.  B.  27 

20.  When  the  party  Ythe  plaintiff  be- 
low) pleads  a  juitification  under 
the  procefs  of  an  inferior  court,  he 
muft  (hew  that  the*  caufe  of  a^'on 
arofe  within  the  jurifdidion  or  that 
court.  Moravia  v.  Sloper,  M.  li 
C.  2.  C  B,  34 

21.  And  fo  muft  the  attorney  for  the 
plaintiff  below,  or  a  ftranger.      ih. 

72.  Bat  the    officers    of  the   court 

need  not.  ih. 

6  b  b  23.  The 
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23.  The  defendant  below  is  not  con- 
cluded by  the  Judgment  (agamft 
him)  of  an  inkrior  court  not  of 
record,  but  may  plead  that  the 
caufe  of  a^lion  did  not  arife 
.witliin  the  jurifdiclion.  [^Herbert 
V.  CookjE.  22  G.  3.  R.  i?.]  lb.  36. 


n.  a. 


24.  Even  though  he  pkaded  below. 

ib.  35.  n.  a 

25 .  In  a  plea  of  juflifiqation  under 
the  procefs  of  an  inferior  court  it  is 
neccffary  to  (late  the  nature  of  the 
jurifdidiion  of  the  court.        '^-37 

26.  A  capias  cannot  be  fued  out  of 
an  inferior  court  without  a  prece- 
dent fummons  to  warrant  it.    f^.  3^ 

27.  And  if  it  be  pleaded  that  at  one 
court  the  plaintiff  below  levied  his 
plaint  and  fuch  proceedinflrs  were 
thereupon  had  that  at  tffe  fime 
court  a  capias  ifTued,  it  is  bad,  and 
it  will  not  be  iiftended  that  a  fum- 
mons ifTucd  firft.  Ib.  and  MarpoU 
v.  Bafnetty  and  Murphy  v.  FUxge- 
raid.  ib.  n.  a 

28.  But  if  it  be  pleaded  that  the  ca- 
pias iffued  at  a  fubfequnU  courty  it 
will  be  intended  that  a  fummons 
iffued  firft.  Titley  v.  FoxaU,  T, 
31  G.  2.  C,  B.  688 

29.  Replication  de  injuril  fua  pro- 
pria abfque  tali  caufi  is  bad  Adhere 
the  defendant  infifts  on  a  right. 
Cooper  V.  Monhe^  H,  11  G.2.C.  B. 

54 
And  Cocherill  v.  Armfirong^  TV.  1 1 

^  12  G,  2.  C,E,  99 

30.  And  it  is  immaterial  whether 
the  defendant  infiRs  on   the  right 

•in  himft'lf,  or  whether  he  juftifies 
by  command  of  another  claiming 
that  right.  102 

51.  So  it  is  bad  where  the  replicati- 
on puts  feveral  matters  in  iffue ; 


as  where  replied  ta  a  pica  (to  ticf' 
pafs  for  takinfir  catde)  that.^ 
W2^  feifed  in  tee  of  the  locos  in 
quo,  and  that  defendant  as  his  firr- 
▼ant  took  the  cattle  damage  fea- 
fant.  m 

And  BeU  V.  Warden^  E,  15  G.  2. 
C.  B,  20^ 

32.  So  a  plea  de  injurii  fuipropnil 
abfque  tali  caufii  to  a  cogmzancc 
for  rent  is  bad.  100  n  4. 

33.  When  (in  trefpafs)  the  detend- 
antj  unifies  taking  tiiegoodsasa 
diftrefs  for  rent,  the  pkantiff  10 
his  replication  muft  citber  admit  or 
deny  the  rent  in  arreu-;  replying 
de  injuria  fui  proprii  k  improper. 

34.  Where  the  defendast  joftifict  (jo 
trefpafs  for  taking  the  flbusdirt 
goods  and  coiprertiog  them  &c.) 
taking  them  as  a  dittrefs  for  icot, 
the  taking  and  convertiDg  aie  con- 
fidered  as  the  fame  thing ;  and  there- 
fore  it  \s  not  inconfiftent  in  a  plea 
of  j unification,  aa  to  the  taking 
and  converting,  to  fay  that  be 
took  aU  the  goods,  at  a  diflrefs, 
and  afterwards  to  fay  that  he  left 
part  of  them  in  the  plaintiff^s  pof 
feflion.  i^.  55 

35.  In  pleading  a  tender  of  a  fiua 
of  money  according  to  a  defin- 
zance,  which  is  in  a  different  in- 
flrument  from  the  original  deed, 
it  is  not  neceffary  either  to  plead 
that  the  party  has  always  been 
and  dill  is  ready  to  pay,  or  to 
bring  the  money  into  court.  Tre- 
vett  V.  Aggasy  T,  II  ^  12  G.  i. 
C,  A'.  110 

36.  Aliter,  if  the  defeazance  be  in 
the  fame  deed.  ii. 

37.  An  officer  of  an  inferior  court 
juftified  under  a  precept  ftated  to 
bear  date  February  26th,    IMov^ 
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fiut  of  a* court  held  February  24th  ;  cution,  the  precept  and  return  arc 

held  that  the  procefs  was  void,  and  not  merely  inducement  but  of  the 

the   juftification    bad.     Morje  v.  fubftancc  of  *the  juftification.      ib. 

Jamesj  M.  12  G.  2.  C  B.       122  127 

38.  An  officer  of  an  inferior  court  47.  So  is  a  judgment,  inana£liunof 
cannot  juftify  under  procefs  that  is  debt  on  the  judgment.  ib, 
void,  though  he  may  under  procefs  46.  But  in  an  adion  for  an  efcapc, 
that  is  only  voidable.            ib.  12^  the  judgment  and  execution  are  on- 

39.  Though  an  officer  is  juflified  in  ly  inducement ;  and  where  a  mat- 
aAing  under  erroneous  procefs,  it  ter  of  record,  that  is  only  inducc- 
muft  be  in  a  cafe  where  the  court,  ment,  is  inffled  on  in  a  plea,  the 
out  of  which  it  ifTued,  had  jurif-  plea  need  not  conclude  prout  patet 
didlion.                                  i^,  1 28  "   per  recordum.                               ib, 

40.  Defendant  juftified  as  an  officer  49.  If  the  plaintiff  in  an  adlion  in 
of  an  inferior  court  for  trying  cau-  an  inferior  court,  or  a  mere  ftran- 
fes  touching  mines  and  miners  eer,  juilify  under  procefs,  he  muik 
within  X  certain  limits  ;  the  plea  let  forth  the  proceedings  at  length, 
was  holden  bad,  bccaufe  it  did  not  i^.  128 
allege  that  the  defendant  below  50.  Whether  a  perfon,  who  adls  at 
was  a  miner  "  at  the  commence-  the  requcft  of  the  officers  and  in 
ment  of  the  fuit  below"  but  only  their  aid  in  executing  fiwVprocefs 
"  when  the  execution  iffiied."  128  of  an   inferior    court,  be   fuch   a 

41.  A  (henff,  who  juilifies  under  a  ftranger?                      j^.  ib^   129 
wnt  (mefne  procefs,)  muilfhewit  51.  A  perfon,  who  fo  afts  iin  execu- 
returned,  though  his  bailiffs  need  ting  criminal  procefs,  is  not.  Stmb, 
not.                                         ih.  126  lb, 

42.  Whether  it  be  not  neceffary  for  52.  A  plea  of  juftification  under  the 
the  officer  of  an  inferior  court,  co  procefs  of  an  inferior  court  holden 
whom  it's  precepts  are  dire Aed,  to  "  at  the  foreft  of  2>.,*'  without 
fhcw  a  precept,  under  which  he  ftating  in  what  particular  part  of 
juftifics,  retunied  ?       ^t.  ib.  127  the  forcft,  good.  Semb,               ib, 

43.  It  is  neceffary.  [Calcs  referred.  53.  If,  to  covenant  for  not  repair-^ 
to.]                                         ib.n.  a  ing  certain  premifes  dcmifed,  the 

44.  A  'heriff,  or  officer,  whojufti-  defendant  pleaded*  that  the  plain- 
fies  under  a  writ  of  execution  need  tiff  before  the  caufe  of  adion 
not  (hew  it  returned.  [Cafes  re-  accrued  entered  and  pulled  docvn 
f erred  to.]                  ib.  126.  n.  b.  Mc* /rrw^j  and  expelled  him  there- 

45.  If  a  plea  of  juftification  under  a  from,  the  plaintiff  may  reply  that 
precept  of  an  inferior  court  ihew  he  did  not  rx/r/&cmodo  etform^. 
the  return,  as  well  as  the  precept  Hod^'m  v.  ^uctnborough^  M,  12 
itfelf,  it  maft  conclude  prout  patet  G.  2.  C.  B*  129 
per  recordum,  even  though  it  were  54*  But  he  cannot  plead  an  expulfi- 
not  neceffary    to  ftate  the  rctum.  on  from  part.                                lb, 

ib.   126.  ^$.    Plea   alleging   thlt   j1,    having 

46.  Where  an  officer  of  an  inferior  been  lawfully  poffeffed  &c.  as  tc* 
court  juftifics  ur«.  r  a  precept  to  nant  at  will  to  B,  is  a  fufficient 
take  the  gogde*  of  ji.  B.  in  cxc-  B  b  b  a                   averment 
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tverment  that  A.  was  tenant  at  will 
to  B,  Eaion  ▼.  Sotabhy  H.  12  G. 
1.  C.B.  131 

116,  Pleading  that  corn  which  had 
been  cut  was  left  on  the  ground 
until  it  wa8  fit  in  a  courfe  of  huf- 
bandry  to  be  carried  is  fufScient, 
without  laying  how  long  it  re- 
mained there ;  the  reafonablenefs 
of  the  time  being  a  queftion  of 
faft  for  the  jury,  auod  not  a  queftion 
of  law  for  the  Court.  ib.  134 

57*  So  when  a  party  juflifiefl  unfler  a 
cuftom  for  all  the  inhabitants  of  a 
town  to  go  over  a  clofe  at  all  fea" 
■  Jonahk  times  of  the  year,  fcafona- 
ble  time  is  partly  a  queftion  of  law 
*mnd  partly  of  faft.  Bdl  v  War- 
<M,  E.  13  G.  2.  C.  B.  206 

589  If  ji.  licenfe  B.  to  enter  his 
houfe  to  fell  goods,  B.  may  take 
affiftants  if  neceffary  for  the  pur- 
ppfe  of  felling  the  goods  :  and  if 
It  be  pleaded  that  / .  and  alfo  C. 
and  D,  his  fervants  and  by  his 
command  entered  for  that  purpofe, 
and  necejfarlly  continued  there  fo 
long,  it  will  be  underftood  that 
.  It  was  neceffary  for  them  to  enter. 
Dennett  v.  Groier^  H.  13  G.  2.  C 
J?.  .  195 

J^.  In  pleading  a  judgment  of  a 
court  of  limited  jurifdi£lion  it  is 
neceffary.  to  ftatc  thofc  fadls  that 
give  that  couit  a  jurifdi£lioil  ;  and 
hliving  flatcd  thofe,  the  party  may 
allege  gencraUy  that  that  court 
,  gave  fuch  a  judgment.  Ladbroke 
V.  James  H.  13  G.  2.  C.  B.  199, 
and  SoUers  v.  Lawrence ^  7*.  1 6  W 
17  G.  2.  C.  B.  413 

60.  The  infolvcnt  aft,  10  G.  2., 
gave  the  court  of  quarter  feilions 
power  to  difcharge  certain  perfons 
who  had  furrendered  before  a  cer- 
tain time ;  it.  was  ruled  that  in 
pleading  ^  dyicWx^t  \>^  ^  c^vixt. 


of  fefiions  it  was  nccefTary  to  al- 
lege that  the  party  was  in  prifon 
or  had  furrendered  hlmfclf  before 
.that  time.  199 

61.  Saying  '.' that  he  was  duly  dis- 
charged by  the  court  of  quarter 
fefiions  from  his  imprifbmnent 
aforetaid"  is  not  fufficient.        /i. 

62.  Juftlfication  (in  trefpafs)  ander 
a  cuftom  for  aU  the  inhabitanti  of 
a  town  to  walk  and  ride  owtr  a 
clofe  of  arable  land  at  aStpafaa- 
hie  times  in  the  year  was  holden 
bad,  becaufe^  it  appeared  10  the 
plea  that  the  trefpSLJb  was  commit- 
ted when  the  .corn  war  iboding, 
though  tl^e  defendaat  vrcmd  that 
it  was  a  feafonabic  time.  Beffr, 
WarJelh  E,  23  G.  2.C.B.     2C2 

63.  To  a  plea  of  libemm  ttncmca- 
tum  the  plaintiff  may  reply  tbat 
the  place  in  queflion  is  the  foil  and 
freehold  of  the  plaintiff  and  not 
the  foil  and  freehold  of  the  defen- 
dant. Lambert  v.  Stroother^  M» 
14  G.  2.  C.  B.  218 

64.  When  the  plaintiff  names  tbc 
clofe  in  his  declaration  in  trefpafs, 
whether  the  defendant  can  plead 
liberum  tenementum  ?  ^.  ib.  224 

6^.  To  the  plea  «»f  liberu;:>  tenemcn- 
tum  the  plaintiff  may  reply  in  cither 
of  three  ways  ;  i  ft,  he  may  traverfc 
the  defendant's  plea,  and  then  it  is 
immnterial  whether  or  not  he  fets 
forth  his  own  title  ;  2dly,  he  may 
admit  the  freehold  to  be  in  the  de- 
fendant and  infift  on  a  leafe  orfome 
other  title  under   him  ;     or  3dly, 
that  before  the  defendant  had  any 
thing  in  the  premifes,  >f .  B*  was 
feifed  in  fee  and  made  a  Icafe  either 
to  the  plaintiff  or  to  a  perfon  un- 
der whom  he  claims,  which  is  fub- 
fiftjtiff,  without  confcfiing  or  deny- 
ing the  defendant's  plea.     ib.  22 J 

66.  When  a  defendant  wifhestoavoid 

acontrad 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


a  contra£l  as  being  made  contrary 
to  a  flatute,  he  mud  in  his  plea  fet 
forth  faCls  to  (hew  that  the  cafe 
is  within  the  ftatutc  :  faying  gene- 
rally that  the  cafe  is  within  th^  fta- 
tute  is  infufficient.  Huggtiu  v.  Bam^ 
bridge^  ff.  l^  G.  2.  C.  B.         247 

67.  A  prefcription  for  a  right  to  fifh 
in  the  fea,  as  annexed  to  certain 
tenements,  is  bad,  becaufc  it  is  a 
right  common  to  all  the  King's 
fubjeds.  lizard  v.  Crefwett,  T. 
14  £*f  15  G.  a.  Q.B.  265 

68.  A  prefcriptivc  right  claimed  in 
refpeft  of  certain  ancient  tenements 
&c,  without  faying  how  many,  is 
bad.     SemL  ib.  267 

69.  If  a  man  have  a  prefcriptive 
right  in  refpedt  of  one  tenement 
and  10  acres  and  another  in  refpedl 
of  another  tenement  and  j  o  acres^ 
he  muil  make  two  feveral  titles  in 
in  pleading.  *  ib. 

70.  In  a  counterplea  f  to  a  prayer  of 
view  in  a  real  a£bon )  it  is  not  fuffi- 
cient  for  the  de^iandant  to  fay  that 
the  tenant  is  in  aftual  poflcflion  of 
the  lands  demanded  ;  he  mvil  alfo 
add,  •*  and  of  no  other  lands  in  the 
fame  vill."  Davis  v.  Lwx,  7r.  16 
G.  2.  C.  B,  348 

7 1 .  Where  a  juAification  in  trclpafs 
is  bad  in  point  of  law>  the  court 
will  order  the  judgment  to  be  en- 
tered up  for  the  plaintiff,  notwith- 
ilanding  a  verdi^l  for  the  defendant 
on  the  plea  of  j  unification.  Broad' 
lent  T.  miks  T.     16  G,  2.  C.  E. 

364 

72.  The  defendant  in  his  avowry  in 
replevin  dated  that  by  leafe  and  re- 
leafe  he  in  confideration  of  an  an- 
nuity therein  mentioned  conve^'cd 
certain  premifes  containing  the 
place  where  &c  to  the  plaintiff  in 
fee,  fphjed^  to  a  rent-charge  pay. 
able  to  the  defendant  dunng  her 


life,  >vith  power  of  diftrefs  for  ncm* 
payment  of  the  annuity,  and  that 
bv  virtue  of  the  leafe  and  rdeafc 
and  by  force  of  the  ftatute  &c  the 
plaintiff  became  feifed  in  fee  &c» 
and  then  (he  j  unified  as  a  dtftrefs 
for  non-payment  of  the  aimuity : 
pleas  in  bar,  iff,  that  the  plaintiff 
never  was  feiied  &c  in  fee  ;  adlv, 
(admitting  that  the  delendant  did 
by  the  leafe  bargain  and  fell  &c  to 
the  plaintiff  for  a  year,)  that  at 
the  time  of  making  the  bargain 
and  fale  the  defendant  was  only 
feifed  &c  for  her  life,  the  reverfion 
in  fee  then  belonging  to  another, 
traverfing  that  the  def endamt  was 
feifed  in  fee  of  the  reverfion  :  both  * 
thefe  pleas  vrere  holden  bad  on  de- 
murrer ;  the  firft,  becaufe  it  denied 
what  was  before  admitted,  and  be- 
caufe it  traverfedonly  a  confeqnence 
of  law  ;  the  fecond,  becaufe  ^k  ad- 
mitted that  the  defendant  Kad  an 
eftate  fufficient  to  juftify  the  dif- 
trefs.  Grills  v.  Mannefff  JIf,  16 
G.  2.  C,  B.  378 

73.  The  hds  pleaded  in  one  plea  can 
neither  aflift  or  invalidate  another 
pica  on  the  fame  record,     ib,  380 

74.  In  an  a(5\ion  for  a  penalty  for 
breach  of  a  bye-law,  whether  it 
fhould  not  be  pofitively  dated  that 
the  defendant  was  -  fubjed  to  the 
bye-law  when  he  did  the  a6l  com- 
plained of?  ^.  Tife  Gunmaker^ 
tompanj  v.  Felly  M.  16  G.  a.  C. 
B:  ^  390 

75.  Whether  it  be  fufficient  In  fqch  a 
hxt  to  ftate  that  the  fad  was  done 
on  a  day  Rafter  a  videlicet)  after 
he  was  fub|e6t  to  the  bye-law,  as  it 
appears  by  other  parts  of  the  de- 
claration ?  ^.  ib. 

76.  It  is  fufRcient  for  the  aflignee  of 
of  a  bail-bond  to  ilate  in  his  de- 
claration that  the  (heriff  afGgned 

the 
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.  ^ibe  bond  to  him  according  to  the 
form  of  tbefiaiute^  without  adding 
that  *<  theaffignmcnt  was  under  the 
hand  and  feal  of  the  iheriff." 
Dawe4  T.  Papwortht  E.  i6  G.  2. 
C.  B.  408 

77.  To  fuch  a  declaration  the  defen- 
dmnt  may  plead  that  the  fheriff  did 
not  affign  &c.  according  to  the 
form  <f  the  flatute ;  and  the 
plaintifF  may  tender  an  ifiue  on  it 
in  thofe  words.  i3. 

78.  In  an  a£lion  for  a  penalty  under 
the  bribery  aA,  2  G.  2.  tf.  24.,  it 
18  fuScient  to  ftate  that  the  de- 
fendant corrupted  j1.  B.  (a  voter 
&€.)to  vote  for  C,  D,  by  giving 
him  a  fum  of  money  at  a  gift  or  re- 

.  fv«n/  for  his  the  (aid  ji.  B.'s  giv- 
ing hlf  vote  &c.  ;  without  faying 
that  he  gave  ^.  B.  that  fum  for 
tJtieparpofe  of  bribing  him  to  give 
hjs  vote  &c.  ^Meod  v.  Rolmfon. 
M.  17C,  2.  C.B.  427 

79.  A  declaration  in  replevin  (hould 
fpecify  the  place  where  the  goods 
were  tajcen  :  but  the  defeft  is  cur- 
ed b/  the  defendant's  pleading ; 
he  (hould  demur.  Bullyiborpe  v. 
Turner^  B.  i^j  G.  2.  G.  B.      475 

80.  A  pleaof  cepit  in  alio  loco  (in 
replevin)  is  a  plea  in  bar,  (not  in 
abatement,)  though  it  pray 
judgment  of  the  declaration,      ib. 

477 
8i«  la  reDleyin  the  defendant  plead- 
ed cepit  in  aUo  loco,  and  avowed 
taking  the  goods  in  fuch  jother 
place  whither  they  had  been  frau- 
dulently conveyed  within  30  days 
&c.  from  the  demifed  premifes,  a^ 
a  diftrefs  for  rent :  the  plaintiff  in 
his  plea  in  bar  traverfed  the  avow- 
ry,  and  took  no  notice  of  the  plea; 
and  on  demurrer  it  was  holden  fU, 


the  avowry  being  in  the  nature  of 
&  fuggeftion  to  entitle  the  party  to 
a  return  of  the  diftrefs,  and  aot 
traverfable.  477 

82.  Form  of  judgment  in  replerm. 

ih.  48i»  z 

83.  In  a£lion  on  the  cafe  by  the 
owner  of  an  ancient  ferry  agaioft 
a  perfon  who  creAs  a  new  ferry 
near  to  his,  the  plaintifF  may  de- 
clare on  his  poflefnon.  RBJd  v. 
Hart  J  M.iSG.  2.  C.  B.       508 

84.  So»  in  anadUon  on  the  cafe  by  a 
commoner  againfl  a  flranger  and 
wrong-doer.  Greenhorn  v.  ij%t 
II.  20  G.  2.  C.  B.  621 

85.  But  in  a^ion  againft  the  lord,  he 
mufi  fet  forth  his  title.  «f. 

86.  In  a  declaration  in  fuchaaadibii 
by  the  owner  of  the  ferry  be  need 
not  fet  forth  that  he  keeps  bcou 
and  ferrymen  fufficient   to  cany 
paffengers  over.  i$. 

87.  In  an  adion  for  a  malicious  pnv 
fecution,  in  charging  the  plaintiff 
with  con fpiring  with  others  to  de- 
fraud the  defendant  of  the  intereft 
ofan^^/zidifa  bond,  the  declaration 
ilated  that  the  bond  bore  intereft 
*•  as  therein  is  (notivas)  mention- 
ed," and  held  good.  Jackftm  v. 
isharpy  H.  18  G.  2.  C.  B.         525 

88.  The  defendants  juftificd,  in  tref- 
pafs,  under  a  ri^ht  of  common  of 
pafture:  the  plam tiff  replied  an  in- 
clofure  and  approvement  of  the 
place  where  &c.'by  the  lord  of  the 
manor,  averrinff  a  fufficiency  of 
common  left  tor  the  defendant 
"  and  all  other  perfons  of  right 
having  and  ufmg  common  &c  ;" 
the  defendant  traverfed  the  fu/Hci- 
ency  in  thofe  words;  and  after 
vcrdiA  for  the  plaintiff  vn  an  iffue 

*  on 
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Qti  that  traverCe  t}ie  Court  refufed 
to  grant  a  repleader,  faying  thofe 
words  meant  **  all  perfons  having 
a  right  to  ufc  the  common.'* 
Pamham  v.  Pacey^  N.  iS  G.  2,  C. 

$9.  When  the  Kine  is  plamtiit  in  a 
quare  impedit,  the  defendant  can- 
not plead  feveral  matters  underthe 
ftat.  4^5  ^n,  e,  16.  The  King  v. 
The  Jrcbht/hop  of  Tork,  H.  18  (?. 
Z.C.B.  533 

90.  Though  at  common  law  a  de- 
fendant could  not  plead  feveral 
matters  tn  a  quo  warranto  informa- 
tion, he  may  by  ftat.  32  G.  3.  c, 
58./.  1.  Uf*  534-  n.  a. 

91.  It  18  a  bad  plea  in  abatement, 
that  the  defendant's  name  of  hap^ 
tifm  is  not  fo  and  fo.  Evans  v. 
kmg^  E.  18  G.  2.  C  B.  553 

92.  In  an  adUonon  the  cafe  for  en- 
ticing away  the  plaintiff's  wife,  it  is 
not  neceifary  to  fet  forth  the  means 
ufed  by  the  defeqdant  to  entice 
&c.  UTmJmort  v.  Greenbant^  M. 
19  G.  I.e.  B.  583 

93.  Nor  is  it  neccflary-  to  fet  forth 
the  means  ufed  by  the  defendants 
in  an  indi£lment  for  a  confpiracy. 
[Cafe  referred  to.]  ib,  n.  a, 

94«  Nor  in  an  indigent  under  ftat. 
37  G.  3*  f.  70.  for  endeavouring 
to  feduce  (bldiers  from  their  alle- 
giance, ib. 

95*  In  an  a6Uon  againft  the  heir  on 
a  covenant  made  by  the  anceftor  it 
is  not  neceffary  to  allege  in  the 
declaration  that  the  heir  had  lands 
by  defccnt :  if  he  had  none,  he 
muft  plead  it.  Dyke  v.  Sweeting. 
M.  i9  G.  2.  G.  B.  J[87 

96.  Nor  is  itf  neceflary  in  an  a^on 
of  debt  againft  the  heir.  ib. 

97.  -To  an  a^on  of  covenapt  to  pay 
money  on  a  particular  day  the- de- 


fendant cannot  plead  payment  on  a 
prior  day  :  he  muft  plead  payment 
on  the  day.  ib^  586 

98.  In  a  plea  of  tender  the  defendant 
muft  fay  he  was  always  ready  to 
pay  :  ready  from  the-time  of  the 
tender  is  hot  fufficient.  JffaUeniy 
V.  Tube,  M,  21  G.  2.  G.  B,    632 

99.  To  a  plea  of  tender  the  plaintiff 
replied  a  demand  and  refufal  be* 
fore  fuing  out  the  writ :  rejoinder 
that  before  fuing  out  the  writ  the 
defendant  tendered  .  &c  ;  traverf- 
ing  th;it  at  any  time  after  the  ten* 
der  and  before  fuing  oyt  the  writ 
the  plaintiff  requefted  him  to  pay 
&c  ;  rejoinder  bad.  ib. 

100.  Defendant  in  a  plea  jufUfied 
taking  cattle  dawu^  feafantp  and 
afterwards  rejoined  tbiat  they  were 
taken  furchwrgmg  the  common: 
held  to  be  a  departure.  EOkv. 
Rawlat  M.t^G.  2.  C.B.   638 

POLICY, 

See  Insurance. 

POOR  RATE, 

See  Distress,  No.  12. 

POSTEA, 

^^r  Evidence,  No.  4. 

POWER  OF  ATTORNEY, 
See  Attorney,  No.  i,  2. 

PRACTICE, 
See  Costs,  No.  2,    3,  4,  y.  /  Exs- 

CUTION.   JUDOMSNT,    No.   !• 

I .  The  Court  refufed  to  fet  afide 
the  execution  in  the  fecond  a£lion, 
(a  writ  of  error  having  been 
brought  on  the  firft  judgmenti)  * 
btcaufe  the  defendant  had  not  be- 
fore applied  to  ftay  the  proceed- 
ings in  Ui^  (iecond^^on.  Robin/qn 

V.  Tucbwettf 
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T.  Tueimell,  M.  13  G.  2.  C.  9 

a  And  in  fuch  cafe  it  is  immaterial 
whether  the  execution  has  been 
executed  or  the  writ  only  delivered 
to  the  (heriff  to  be  executed. 
dari/onr.  Phjficif  M.  13  G  2. 
C  B.  184 

3.  The  Court  refufed  to  order  the 
adminiflratorof  a  bailiff  (to  whom 
an  execution  had  been  delivered) 
19  pay  over  to  the  plaintiff  the* 
money  which  he  had  received  after 
the  \aMi\  death.  Want  v. 
Snvayne.  M.  13  G.  2  C.  B.     185 

4.  Venue  charg^edy  after  an  order  far 
time  to  plead.  Rowley  v.  jUien^ 
H.  15  G.  2.  C.  A  318 

5.  But  not  where  the  defendant  is 
under  terms  to  plead  iffuably  and 
take  (hort  notice  of  tnal  at  the  firit 
fittings  in  London  or  BTtdMefex, 
[[Cafes  referred  to  in  n.  ^.]        ib, 

46.  If  a  rule  be  moved  for  to  (lay  the 
proceedings  in  a  bail-bond,  it  mull 
not  be  entitled  in  the  original 
caufe  but  tn  the  a6lion  on  the  bail- 
bond.  Smith/on  v.  Smith*  £,  ij 
/j»  2.  C.  B,  461 

7.  Bringing  an  action  on  a  judgment* 
within  two  t^rms  is  not  equivalent 
to  char£;ing  the  defendant  in  exe- 
cution within  two  terms,  within 
the  rule,  £.  8.  G.  i.  CWA/r  v. 
Prow/e,  If.  18  G.  2.  C.  2:.     53 1 

PRECEPT. 

See  Inferior.  Court,  No.  14,  15, 
r6,  17. 

PRESCRIPTION, 
SeeWAYf  No.  f,  2,  5'. 

PRESENTATION. 

I .  If  A»  and  B .  co-parceners  of  an 
advoV^fou  do  not  %^T^t  Xq  ^xde^ 


on  a  vacancy,  :/f .  the  eld^ft,  or 
her  affigns,  may  prefent  to  the  firft 
turn,  and  B.  or  heV*afiignitothe 
next.  Barker  v.  TU  Bifttp^Lm- 
dofif  If.  26G.  2,C.  J  .  659 

2.  And*  if,  when  j1.  and  S.dowx 
agree,  C.  (a  flranger)  implead  yf. 
only  by  quare  impedit  on  a  vacao- 
cy  and  recover,  it  15  a  -bar  to  a 
quare  impcdit  brought  by  /. 
againft  C,  for  tifoi  tkru^  thougli 
not  for  the  next  turn.       •         ih, 

PROCESS. 
See  Inferior  Couar.     ^ 

PROCHEIN  AMY,- 
See  Attachmmemt,  No.  i. 

PROFERT. 

1 .  A  party  who  claims  onder  a  deed 
&c.  in  the  hands  of  a  third  peribo, 
to  the  poffeflion  of  which  he  has 
no  right,  need  not  make  a  profcrt 
of  that  deed  in  pleading.  S*au  v. 
Rawlinfon^  £,  18  G.  2.  C.  B.  5C0 
And  Tii/ey  v,  Faxmi/.  689 

2.  Therefore  the  indorfee  of  the  ad- 
minifbator  of  the  payee  of  apromi- 
fory  note  need  not  make  a  profert 
of  the  letters  of  admimftrauon  in 
his  declaration,  in  an-adion  on  the 
note  againft  the  maker.  560 

PROHIBITION, 
SeeCoutLTf  No,  5,  6. 

PROMISORY  NOTE, 
See  Defeazance,  No.  3. 

I.  A  promifory  note  payable  to  A. 
or  order  after  the  death  of  A.  is 
aflignaMe  under  the  ftat.  5  EjT  4 
Jin.  f .  9.;  and  €9afcquently  the  in- 
dorfeemay  maiotiia  aaa^oa  upoa 

k 
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the  maker.     CoUham  v.  Cooke^  H. 
16  G.  2.  C,  iU  S9i 

t .  But  when  the  fund  out  of  which 
payment  is  to  he  made  is  unccFf 
tain,  or  it  is  uncertain  whether  or 
not  the  time  fixed  for  payment 
will  come,  "in  either  of  thofe  cafes 
the  promifory  note  is  not  within 
the  ftatute.  ik  397 

3.  See  inftances  [n.  d.]  ih.  399 

4.  Three  days'  grace  are  allowed  on 
promifory  not^s  as  well  as  on  hills 
of  exchange*  [Cafes  referred  to, 
n.  fl.]  f3.  39c 

5.  The  executor  or  adminiftrator  ^T 
the  payee^of  a  promifory  note  may 
ailign  it  over  to  a  thurd  perfon, 
who  may  fue  on  it  in  his  own  name. 
Stone  V.  Rawlmfon^  E.  18  (?.  -  2. 
C,  B,  559 

PROTESTANT, 
See  Papist. 


QUAKER, 
See  Affiumatiom. 

t 

QUARE  IMPEDIT, 

See  Presentation. 

.  .  A  quare  impcdit  may  he  hrought 
for  a  church  and  an  hdfpital.  Tl}e 
Mayor  ^c.  of  Bedford  ▼.  The  Bt/b- 
opof  Lincoin^  H,  19  G.  2.  C  B. 

60^ 


QUE    WARRANTO     INFOR. 
MATION, 

^rr  Pleading,  No,  90. 


R 

REASONABLE  TlME, 
See  PLtADiNOy  No.  56. 

•  RECOGNIZANCE, 
^Tleaoino,  No.  13. 

RECOVERY. 

I .  If  tenant  in  tail  of  hadniyfurchafl 
under  a  fettlement  made  by  an  an*  - 
ceftor  ex  parte  matemfi,  with  the 
reverfion  in  fee  iy  defeait  ex  parte 
mateitia,  fuffer  a  common  recore- 
ry  to  the  ufc  of  himfelf  and  hia 
heirs,  the  bnds  will  defcend  to  his 
heirs  ex  parte  patemi.  Martin  d* 
Tregoniuidl  v.  Stracban  ;  in  error* 
Dom.  Proc.  -E.  17  G.  a.  44^ 

1.  It  would  have  been  otherwife,  if 

'  he  had  had  both  eftates  by  defcent 
from  bis  matber^  ib*  44^ 

3.  Origin  of  cemmon  recoTcries  ftat- 

«d-  lb,  452 

4.  Th?  court  will  amend  a  recovery 
whenever  it  can  be  done  confident- 
ly with  the  rules  of  bw.  Wynne 
V.  Tbomas,  E.    18   G.   2.    C.  A 

5.  But  they  cannot  amend  the  telle 
of  a  writ  of  entry,  where  it  is  not 
the  mifpriiion  of  the  clerk  and 
where  there  is  nothing  to  amend  by 

ib. 

6.  The  common  vouchee  cannot  ap<« 
pear  by  attorney  before  the  day  of 
the  return  of  the  writ  of  fummons* 

ih»  • 

7.  If  the  vouchee  die  be&re  the  return 
of  the  writ  of  fummons,  the  re* 
covery  is  erroneous.  ik» 


Ccc 


REMAJLN^ 
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REMAINDER. 

1.  Limitation  to  Jl.  for  99  yearsy  if 
he  fo  long  live,  "  and  from  and 
"  after  the  death  of  J,  t)r  other 
*'  fooner  determination  of  the  eftate 
"  limited  to  A,  for  99  years,  then 

to  tniftees  during  the  life  of 
j1.  to  preferve  contingent  re- 
**  mainders,  and  after  the  end  or 
**  other  Iboner  determination  of 
•«  the  faid  term,  then  to  the  firft 
**  fo'i  of  the  body  of  A.  in  tail 
**  male,"  with  divers  remainders 
over .  ^.,  together  with  his  fon 
B.f  levied  a  fine,  and  fuffered  a 
recovery,  and  both  died  :  held  that 
the  limitation  to  B.  was  a  good  li- 
mitation ;  that  the  imitation  ta 
the  truftees  was  a  veiled  remain- 
der ;  that  the  freehold  was  in  them 
at  the  time  of  levying  the  fine  ; 
confequently  that  the  fine  did  not 
make  a  good  tenant  to  the  praeci- 
pe, and  that  the  recovery  did  not 
bar  cither  the  remainder  to  /?.  or 
the  fubfequent  remainders,  Pari- 
burfi  V.  Smithy  lefTee  of  Dornur  ;  in 
error.     H,  \^  G.   z,  Dom,   Proc, 

327 

2 .  Contingent  remainders  defined,  ib. 

337 
RENT-CHARGE, 

.9/f  CoNDiTio'N,  No.  I.  Plbading, 

No.  72. 

REl^LEVIN, 

See  Costs,  No.  9.  Pleading, 
No.  79,  80,  81,  82. 

i.  A  replevin  is  a  perfonal  aflion, 
though  the  title  to  land  be  brought 
in  que  (lion.  Eaion  v.  Southbj^  H, 
12  G.  2.  C,  B,  134 


2.  An  aftion  of  replevin  to  recover 
damages  is  an  a6lion  within  tk 
meamng  of  the  (tat.  24  G.  2.  f. 
44.,  which  requires  a  pladiitiffto 
demand  a  copy  of  the  wanaot  of 
ajuflice,  under  which  an  officer 
(defendant)  adlcd,  before  he 
brings  his  adion.  Pearfm^.Ro- 
bertt^  E,  28  G.  a.C.  B.         66^ 

3.  The  court  will  not  grant  an  it- 
tachmect  aeainfl  a  (heriff  for  not 
takin?  a  replevin-bondon  his  grant- 
ing the  replevin.  Tw^  v.  Col- 
vlie,  M.  16  G.2.  C.B,  J75 

4*  But  an  adion  will  Ue  aninfl  him 
for  not  Ukin^  a  re{Jevny-Sond.    ib. 

5.  So,  for  taking  infulident  pled- 
ges.    [Cafes  referrti  to,   n.  AJ 

ib. 

6.  In  that  adlion  the  party  can  oci^ 
recover  to  the   aaount  of  donhk 
the  value  of  the  goods  difbaincd. 

ib. 

7.  It  not  appearing  in  a  declantioD 
by  the  affignee  of  a  replevin-boDd 
that  the  plaintiff  was  the  avowant 
or  perfon  making  cognizance;  the 
court  of  themfelves  referred  to  the 
replevin  fuit,  it  being  of  record  in 
this  court,  and  the  declaration  coa- 
eluding  prout  patet  per  recordum. 
Barber  v.  ffortom,  f .  1 7  G.  2 .  C.  J. 

460 

8.  Goods  taken  under  a  diftrefs,  for 
a  penalty  on  a  conviaion  under  an 
aa  of  parliament,  cannot  be  replc- 

.     vied  ;  fcmb.  Pear/on  v.  Roberts,  F. 
2SG.2.C.B.  Jj.2 

RESIGNATION, 
See  Bond,  No.  1. 

RETAINER, 
SeeExtcvrotLf  No.  4,  5. 

RIGHT 
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RIGHT  or  WAY, 
See  Way. 


SET-OFF. 

J.  Where  an  executor  fues  in  his  own 
name  for  money  dije  to  the  teilator 
in  his  lifetime  but  received  by  the 
defendant  afterwards,  the  defen- 
dant cannot  fet  ofi  a  debt  due  to 
him  from  the  ttilator.  Shipman 
V.  Thompfany  T.  il  ^  12  G'.  2. 
C,  B.  1 06 

2 .  But  a  debt  due  to  the  defendant  as 
furviving  partner  may  be  fct  off 
againft  a  demand  on  him  in  his  own 
right  ih.  no^» 

3.  So  a  debt  due  from  the  pbuntiff  as 
furviving  partner  to  the  defendant 
may  be  let  off  agatnll  a  debt  due 
from  the  defendant  to  the  plaintiff 
in  his  own  right.  lb,  note. 

4.  Under  the  ftat.  8  G.  2.  c.  24.  no 
debt  on  bond  can  be  fet  off,  unlefs 
it  be  on  a  bond  for  fecuring  the 
payment  of  money.  Hutcb'wjon  v. 
6turges,  T.  14  ^f   15   G.  2.  C.  B. 

261 

5.  Confequently  a  bail-bond  cannot 
be  let  oft  under /i&/f/aa.       ib.  263 

6.  Nor  can  fuch  a  bond  ,  given  to  an 
oificer  of  the  palace-court)  be 
fet  off  under  tlie  ftat.  2  6.  2,  r. 
22.  to  an  adion  brought  againil 
that  officer.  1^, 

7.  But  a  bail-bond  affigned  over  to 
the  party  may  be  fet  off  to  an  ac- 
tion brought  by  that  party  ;  femb. 

ib.  264 

SHERIFF, 

See  Attachment.  No.  4,  5.  Re- 
plevin, No.  3,  4,  5,  6, 


SLANDER, 

^'ff  Costs,  No.  10.  Evidence,  No. 
U  2,  3. 

1 .  1  he  court  will  not  arreft  the  judg- 
ment in  an  adtion  fqr  words  in  one 
court,  though  fomc  of  them  be' not 
adtionable.  Llcyd  v.  Morris 9  E. 
17-0.  2,C.  B.  443 

2.  littery  where  there  are  two  cotTnts, 
none  of  the  words  in  one  are  adli- 
onable,  and  a  general  verdict  for 
the  plaintiff.  ilf. 

STATUTES. 

1.  If  the  words  of  the  enacting  part 
of  a  ilatute  be  doubti'ul,  they  may 
be  explained  by  the  title  or  pre- 
amble. CoUban  v.  Cooke^  H*  16 
G.  2.  C.  B.  395 

2.  But  the  plain  words  of  an  enact- 
ing claufe  are  not  to  be  reftrained 
by  the   title  or  preamble^        U. 

3.  The  (lat.  7  Cif  8  /^.  3.  t.  ?.,  giv- 
ing an  adlion  for  a  falfe  return  of 
members  of  parh'ament,  is  a  reme* 
dial  aiSt.  Myddehon  ▼•  IVynttf  hart. 
in  error,  //.  19  Geo,  2.  Cam.  Scac. 

599 

STATUTES  cUed  or  commented  upon. 
HkNRY    III. 

20.  c.  4.  Common.  60 

52.  c    4.  Diflrefs.  530 

Edward  I. 

6.  r.  I .  Giouc.  Colls.  ^  2 

11^  Jl  !•  c.  I.  Effate  tail.  450 

— ^.  I.    c.  31.  Bil^  of  Exceptions. 

535,  n.  b. 

—  r.   25.  c.  2.   Wejlmtnfier,  62 

—  f.  48,  c,  2»  IVejimln/Ier.  347 
18,  r.   I.  Tenure.              619,  n.   1^. 

Henry  VI. 

8.  r    12.  Amendment.  7.   125    493 
^c,   15.  Amendment  i^. 

C'iica  Henh/ 
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Hehry  VIII. 

7.  r.  4.  Replevin.  67! 
21.  c,  13.  Non-rcTidence.  393»D.tf. 

33.  r.  15.  Coftfl.  441 

3a.  r.  I.  WaU.  81 

—  f.  50.  Amendment  126.  n.  48^  ' 
— ^tf.  32.  Rents.  153 

Ebward  VI. 

2  &f  3.  r.  13.  J?<f^fr  offerings  630 
5  &  6.  r.  1 6.  Sole  of  offices 

244-  572. 
5  y  6,  >.  14.  Foreftalling.  590.  634 

Elizabeth. 

5.  c.  12.  "Drovers.  590 

13.  f.  7y  Bankrupt.  403.  ^669  n. 

—  r.  13.  DHlrcfs.  636 
18.  r.  5.  Cofts.  392.  441 
•— r.  14  Amendment.  1269  n. 
^79  r.  20.  Plymouth.  440 
31.  r.  5.  Limitation.  43 3,  n.  a 
43.  r.  2.  Poor-rate.  636 

James  I, 

3.  r.  4.  /.  6.  Papifts.  78 

-— r  15.  Bankrupt.  403,  n. 

•— f.  22.  Jurifdidtion.  635 

3.  ^.  5.   Papifts.  79 

4.  f.  3.  Cofts.  .  44L 

11.  c,  4.  JurifdiAion .  635 

—  r.   13.  Amendment.   126,  n. 

434.  486.  492 
^r.  iJS.  f.  4.  Judgment.  257,  n. 
^r.  15.  Cofts.  438 

—  ^.  19.  Bankrupt.  465.  468 

Charlfs  I. 
16.  f.  6.  Recovery.  564 

Charles  II. 

12.  f.  23.  Warrant.  413,  n.  a 
— -r.  24./  25.W^rTOCi\..  ^12 
X5.  r.  8.  Cattle.  V^^ 


16  tf  17,  e,  8.  Amendment,    y.  8. 

126,  n. 

433-  599-  ^« 
17.  i.  17.  Replevin.  671 

29.  ^.  3.  /I   12.  Occupant.        504 

—  f.  3./  14.  Judgment.    42^111. 

-*-^.  3./.  16.  Execution*         ij6 

-^^.  7.yi  6.  Sunday  459 

William  and  MaAt. 

i.r.  18./.  1 1 .  Tderation.  463.630 
a.  f.  5.  Dtftrefs.  515.  636 

3  C5f  4.  r.  /2.  Piftreb.  636 

3C5f4.  r.   14.  Devifee.  523 

^^  6.  c.   12.  Capiatur.  600 

7  £!f  8.  r.  7.  Return  to  parliament. 

567.  602 

7  fef  8.r.  34.  Quaker.      292,  n.  i. 

8  O^  9.  c.  11 ./.  4.  Trefpaft.       484^ 

n.a. 

I 

II  Crf  i2ir.  3.f4  4.Papifti.         77 

Anne. 

3  ^  ^.c.g  Promifory  notes,      393. 

560 

4  W  5.  f.  16.  Amendment.     7,^.13. 

126,  n.  433 

/.  4.  Double  pleading.       533 

/.  6.  Venire.  598 

/*.  20.  Bail-bond.  ^     4CS 

209 

Rent.         376 

425,  n.f. 

534 

4^ 
536 


/.  27.  Account 

8.  c.  14.  landlord. 

9.  c.  14.  Gaming. 

—  f .  20.  Mandamus. 

—  r.  22.  Bhom/bury. 

10.  r.  15.  Bankrupt. 

—  c.  II.   Bioom/hury, 


George  I. 

I.^.   I.  r.  23.  Tloomjbury, 

3.  <:.    18.  Papifts. 

4.  f.   14.  BlBowJhary, 
5«  r.  24.  Bankrupt. 

13.  Amendment. 

6-  tf.  21.  Warrant. 
^*  c.  31.  Bankrupt. 


539 
8i 

53^ 
589 

126)  n. 

4»3 
473 
GEoacK  II. 
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George  II. 

t.  c,  21.  Set-off.  106.  i6l 

—  c.  24.  Bribeiy.  422 

3.  ^.   10.  Bloom/kury^  536- 

—  ^.  25.  Juror.  486 

4.  r.  26.  /  4.  Amendment.         60 

5.  r.  16.  Blandford.  414 
5.  r.  30.  Bankrupt.    469.473.589 

8.  ^.-24.  Setoff*  263 

9.  <.  23.  Warrant,  412 

10.  -i-  Infolvent.  200 
-<- tf.  18.  ^oM/OAiw^ church.   463 

11.  ^.  19.  Replevin.  375.  429.  460 

12.  r.  13* /.  9.  Attomics.  288y  n  b. 
14.  r.  17.  Judgment.  316 

—  e,  20.  /.  9.  Occupant.         504 

., /.  6,  Recovery.       568,  n.  2. 

19.  c,  37.  Policy.  646 

22.  c.  46.  Quaker.  292^  ji.  ^. 

23.  r.  13.  Artificers.         425,  n.c. 

24.  e,  18.  Venire.  599,  n. 
-^  f.  44.  Copyofwimot         671 

GlOROB    III. 

13.  r.  78./.  34.  Highways.  671, n. 
16.  c.  38.  In£»lvejil.  n.  b,  201 
18.  c.  60.  Papiib.  789  n, 

31.  r.  32.  /I  I.  Papifts.  78, n. 

—  c.  35.  Witnefs.  668,  n. 

32.  c.    58.  /.    I.    Quo    Warranto. 

J34,  n.  a. 
34.  r.  69.  Infolvent.  o.  6.  201. 
37.  c,  70.  Mutiny.  583,  n, 

STATUTES  OF  JLIMITA- 
TIONS. 

5^^  Pleading,  No.  16,  17,  18,  19. 

SUNDAY. 
See  Arrest. 

SUPERSEDEAS, 
See  EftRORf  Writ  or. 


TENANT, 

See  Court,  No.  i»  2,  3,  4.  Ht* 
RIOT,  No.  I.  2,  3.  Landlo&o 
AND  Tenant. 

TENANT  IN  COMMONt 
See  Account. 

TENDER, 
See  Pleading,  No,  34,  35,  96,  99^ 

TENURE, 

See  Court,  No.  i,  2,  3,  4. 

TOLERATION  ACT. 

See  Dl9SENT£RS. 

TOLL. 


bad  in  law.  The  mayor  &c,  of 
Noli'tngbam  v.  Lamberi,  7*.  li  6^ 
iiG.i.CB.  Ill 

2.  A  prefcription  for  toll  thorough 
cannot  be  fupportcd,  unlelii  a  con- 
fideration  for  itbefheivn.  i^. 

3.  Alitci-  of  a  toll  traverfe  5  there  a 
confidcration  is  unplied.  ^  i*- 

TRADE, 
^^  Bye-law,  No.  i,  2,  3,  4. 

TRESPASS, 
See  Pleading. 

TRIAL. 

I .  It  15  CO  objeAion  after  verdift  that 
an  a^on  of  covenant  for  not  rt* 
pairing  &c.  was  brought  and  tried 
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sn  a  foreign  county^  that  defeat 
being  cured  by  the  ftatute  i6  Isf 
17  Car,  2.tf.  8.  The  bailiffs  ^c.  of 
L'ttchfeld  V.  blaier,  ilf.  17  G.  2. 
C.  B.  431 

TROVER, 

I .  Trorer  for  "  old  iron,*'  without 
ikying  what  (Quantity,  good  after 
verdict.  7fl/6otf  v.  Spear^  B.  1 1 
C.  z.  C.  B.  70 


VENIRE  FACIAS. 

%  .The  yenirefaciai(in  an  a£tion  on  ftat. 
7  (^  8  fV,  $,c.  7.,  which  gives  an 
a6Uon  for  a  falfe  return  of  members 
of  parliament)  may  be  de  cor^re 
comitatuiy  that  being  a  remedial 
ad.  Myddehon  v.  JVyniif  1  art, 
in  enrol,  H*  19  G.  2.  Cam,  Scac. 

^     599 
a.  Andfrnce,  by  flat.  24  G.  2.  c. 

18/.  j.the  vcnircmaybedecorpore 

cumitatus  in  all  adtious  or  informa- 

tions  on  penal  flatutcs.  ib,n, 

VENUE, 
S$e  Practice,  No.  4,  5. 

VERDICT, 
Set  Juror. 

VERDICT,  Special. 

}.  A  negative  need  not  be  found  in  a 
fpecial  verdidt,  except  where  it  is 
necciTaryto  fhew  that  a  perfon'or 
thing  does  not  come  within  a  parti- 
cidar  exception.  Tlx  Mayor  l^c, 
cf  Nottingham  \.  Lambert^  M,  1 2 
O".  2,  C,  B.  117 

VICAR. 

Set  DiLAv\x>KT\o\(«« 


VIEW. 

1 .  A  tenant  in  a  real  a^on  may  pnj 
a  view  either  before  or  afttr  the 
dcmanelant  has  counted.  Dswt. 
Ltes,  T.16G.  2.  C,  //.  3H 

2.  A  view,  being  a  dilatory,  k  only 
to  be  granted  In  cafca  where  it  is 
neceifary.  ^  d.  347 

3.  And  confequently  it  will  not  be 
granted  where  it  appears  that  the 
tenant  knows  what  lands  are  de- 
manded, c^. 

4.  Nor  where  the  tenant  is  in  poflef* 
£on  of  no  other  lands  in  the  viU 
than  the  demandant  fues  £or.       H. 

5.  And  in  a  quarter  plea  (to  a  pnycr 
ofview)iti8  not  fufiicient  for  the 
demandant  to  fay  that  the  uoant  is 
in  adual  poiTellion  of  the  lands  de- 
manded ;  he  mnft  add  **  and  of 
<<  no  other  lands  in  the  iame  viU.'* 

6.  But  the  tenant  is  entitledJtor  a  view 
when  he  is  in  polfefhon  of  more 
lands  in  the  viU  than  thofe  demand- 
ed, ib.  l\1 

UNITY, 

^ft?  Custom,  No.  17,   18. 

UNIVERSITY, 

Set  Cognizance. 

USES, 

See  Deed,  No.  4,  5,  6,  7,  8. 

I.  A  conveyance  toufes  is  to  be  con" 
ilrued  tike  a  common  law  convey- 
ance. Tapner  d.  Peckbam  v.  Mer- 
/o</,  r.  12  W13G.  2.  C.  Z>..    180 

w 

WARRANT, 

5;^  Replevin,  No.  2. 
I .  A  warrant  of  diikrcfs  granted  by 
two  juflices  under  flat.  9  G.  2.  €• 

23.  01 
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23.  on  a  conviaion  for  felling  fpi- 
rituous  liquors  without  a  licenfc 
need  not  be  under  the  Jetds  of  the 
jufticca  :  it  is  fufficicnt  if  it  be  under 
their  hands.  Padfield  v.  Cabell^ 
Tr.  16  IS  17  G.2.C.B.  411 
2.  A  warrant  only  figniBes  an  tmthorU 
ty  •  it  does  not  ex  vi  termini  imply 
anlnftrumcnt  undcrfeal.      ih,  412 

WARRANT  OF  ATTORNEY, 

5r^  Judgment,  No.  i. 

WAY. 

1 .  A  general  way  and  a  private  way 
by  prefcription  are  mconfiftent, 
and  cannot  be  claimed  together. 
Chlchefter  v.  Letbbridgef  E.  11  G.  2. 
C.b.       ^  ^  7» 

2.  Prefcription  for  a  nght  of  way  for 
A.  and  others  (not  naming  them)  if 
uncertain,  and  bad  even  after  ver- 

di6k.  ib> 

3.  There  may  be  a  way  of  neceffity.f3. 

4.  An  a£^ioa  will  not  lie  by  an  indivi- 
dual fbr  an  obftnidion  in  a  public 
highway  unlefs  he  fuftain  a  parti- 
cular damage  :  but  if  the  plaintiff 
Hate  that  the  defendant  ob(lni6ted 
&c.  by  a  ditch  and  gate  acrofs  the 
road,  by  which  the  plaintiff  was 
obliged  to  go  a  longer  and  a  more 
difficult  way,  and  that  the  defen- 
dant  oppofed  him  in  attempting  to 
r'^move  the  nuifance,  this  is  a  luffi- 
cient  damage  to  f upport  the  adiion . 

ik.  73. 
5*  y^.,  the  owner  of  1  clofe  fituate 
within  a  clofe  belong^ing  to  B.^  had 
a  prcfcriptifc  right  of  way  through 
^.'s  to  his  own  ;  24  years  ago  /^. 
Hopped  up  the  old  way,  and  made 
a  new  wmy  which  was  ufed  ever 
fince  until  lately  when  B.  flopped 
it  up  ;  in  an  a^ion  brought  by  B. 
againfl  yf .  for  going  over  the .  new 
way,  it  was  holden  thkt  j1.  could 
not  juftify  ufmg  the  way  as  a  way 
of  neceffity,  but  that  he    fhould 


•  either  have  gone  the  old  way  aiul 
thrown  down  the  iiifh»liiir,  ur 
brought  an  a^^ion  againfl  /•'.  fur 
flopping  up  the  old  way .  HrytfhU 
V.  tJwardsy  M.if  C«2.  CM,  28« 

iVlLI.. 

I.  The  atteflation  of  a  will  need  not 
flatc  that  the  witnefTes  fubfciiln-d 
their  names  in  the  prrfcncc  of  t!ie 
teflator.     Brke^/Smiib^  £•  \oO, 

2,    Cm    B»  I 

WITNESS. 

1.  A  perfon  who  gives  a  bribe  ta 
another  to  vote  at  an  eledlion  for 
members  of  parliament  is  a  compe- 
tent witncfs  to  prove  the  bribery  ia 
an  a^ion  for  the  penalty  under  the 
flat.  2  G.  2.  r.  24.  MeaJv.  RMm- 
fin  M.  17  G\  2.  C.  B.  42a 

2.  On  aprof«cution  for  penalties  un- 
der the  flat.  9  An,  e,  14./.  5.  the 
lofer  of  the  money  at  caxdi  ia  a 
good  witnefs  to  prove  the  lofs. 
[Cafe  referred  to  in  n.  c]  f3.  415 

3.  So,  on  a  profecution  for  the  penaK 
ty  under  23  G.  2.  c,  13./.  i.  for 
feducing  artificers  to  g^  out  of  the 
kingdom,  the  proftrcutor  it  a  com- 
petent witnefs,  though  entitled  to 
half  the  penalty.  [n.  r.]  i3. 

4.  All  perfons  who  believe  a  Aiturc 
ftate  are  competent  witneCfes  in  thfs 
country.  Omkhundv.  Bariitf  J/. 
18  G.  2.  Chanc.  ^^9 

5.  A  perfon  conndled  of  petit  larceny 
not  then  a  compcteat  witnefs  i  nor 
a  credible  witnefs  to  atteft  a  will 
under  the  flatuteof  frauds.  Pendock 
v.Mackimkr^-H.  28 G. 2. G. ^.66^ 

6.  But  now  by  flat.  3 1  G.  j.  ^ .  35 .  he 
is  a  competent  witnefs.    ib.  668  lu 

WRIT. 
1 .  A  capias  returnable  on  a  rommoti 
return  day,infleadof  adayceitain, 
is  only  voidable,  not  «'oid.  Karver 


JUDGE       S 

OF   THE 

COURT    OF    COMMON     PLEAS 

DURING  THE  TIME  OF  THESE  REPOR  TS 


Easter^  io  Geo.  II.  1737* 
WILLES,  Lord  Chief  Juftice. 


.  r 

escue  Aland.j 


Denton, 

CoMYNS^  }->Jaftices. 

J.  FoRTESCUE 


On  the  7th  of  July  1738,  12  Gee.  2.^  Mr.  Baron  {fFllitafr.) 
Forufau  was  appointed  to  a  feat  on  the  Bench  in  this  Court  in  the 
room  of  Mr.  Juftice  Comyns^  who  was  appointed  Lord  Chief  Baron 
of  the  Coiirt  of  Exchequer. 

In  the  vacation  after  Hilary  Term  1739,  4O,  Mr.  Juftice  Denton 
died,  and  Mr   Baron  Parker  fucceeded  him  in  this  Court. 

In  Afichaelmas  Term  1741  Mr.  Scrjt.  Burnett  was  appointed  a 
Judge  of  this  Court  inftead  of  Mr.  Juftice  fViUiam  Forte/cue,  who 
was  made  Mafter  of  the  Rolls. 

In  Aftchoilma^  Tcim  1742  Mr.  Juftice  Parker  was  appointed 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  and  Mr.  Baron 
Jibniy  came  into  this  Court. 

In  Trinity  Term  1746  Mr.  Serjt.  Birch  was  appointed  a  Judge  of 
this  Court  in  the  room  of  Mr.  Juftice  J.  Fortefcue  Aland. 

In  Eqfter  Term  175a  Mr.  ] udict  jtbmy  died,  and  he  was  fuc- 
ceeded here  by  Mr.  Serjt.  Gundry, 

In  Hiktry  vacation  1754  H.  Bathurji  Efq.  one  of  his  Majefty's 
counfel  was  appointed  a  Judge  of  this  Court  in  the  rooAi  of  Mr. 
Juftice  Gundry. 

In  Hilary  vtcation  175J  Mr.  Juftice  Birch  died;  amd  iathc 
following  Teria  W^  11(kI  ^^1\m  ^^^  ^f  his  Majefty's  couafel,  fa^ 


[ 
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